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PREFACE

TO THE THIRD EDITION.

The fourteen years which have elapsed since the last

edition of this work was issued have been more than

usually eventful in the history of English Equity.

Changes have been introduced which have necessitated

the re-arrangement and even the re-writing of some

chapters and many pages.

It is true that, judging from the number of the

Statutes which have appeared within this period,

and comparing them with the bulky volumes which

were issued m some preceding periods of similar

length, one might seem justified in attributing to the

Legislature a lower degree of diligence than that

which characterised it 'in former years ; but it will

nevertheless be found that many changes of wide-

reaching import have been effected. In some cases,

notably with respect to the Land Transfer Act, 1897,

and the Companies' Act. 1900, the time has not yet

come in which a confident estimate can be made of the

ultimate effect. The Trustee Act, 1893, and the

Partnership Act, 1890, have not to any great extent

changed the substance of the Law, but by summarizing

and consolidating in statutory form the results of

previous enactments and numerous judicial decisions

they have carried forward in some degree the tentative

efforts which had previously been made in the direc-

tion of codification, and have lightened the labours of

both practitioners and students. It is hoped that the

a2



IV PBEFACE TO THE THIRD EDITION.

effects of these and other important enactments have

here received adequate and accurate expression and

exposition, so far as the character and limits of this

work require and admit.

Scarcely less important have been the reported

decisions of the Courts. In dealing with Case-law it

has been deemed desirable in this edition to give a

less conspicuous position to what have long been

known as " The Leading Cases in Equity." It is cer-

tainly still true that many of the cases so carefully

selected by Messrs. White and Tudor stand as land-

marks in the history of Equity. But in the nature of

things the tendency has been gradually to diverge

from the doctrines propounded by these more or less

ancient judgments, and the time seems to have arrived

in which attention should be invited to recent rather

than to remote judicial opinion. Notwithstanding

every effort to avoid overburdening the notes, the

additional cases referred to in this volume amount to

many hundreds.

It will doubtless be welcome to many readers to

find that in all cases from 1880 to 1901 the references

to the Law Journal Reports have been added.

H. A. S.

4, Elm Cotxrt, Temple,

October, 1902.



PREFACE TO THE FIRST EDITION.

In the com-se of his own reading for law examinations, and in

directing the studies of others, the author has often experienced

a difficulty in distinguishing hetween the principles of law and

equity for the time being in force, and doctrines which have

been rendered obsolete by the course of recent decisions or the

current of legislation ; and he has observed that this difficulty

is often traceable to the fact that though the standard books in

use have, whilst passing through their many editions, recorded

the bare results of changes, yet no attempt has been made to

modify accordingly the general outline and classification of the

subject.

Another frequent difficulty has been to meet the require-

ments of examiners by establishing a clear association of leading

principles with leading cases. It is indeed true that many
works designed to effect this object are before the public, all, as

far as equity is concerned, deriving their inspiration from the

invaluable work of Messrs. White and Tudor. But this work,

to which almost all living writers on the subject must acknow-

ledge their obligations, is too voluminous for convenient use by

students, and, moreover, it makes no pretension to a classification

of its admirably selected cases, or to any systematic exposition

pf the principles of equity. The other works referred to are,

on the contrary, all of them too small and elementary to be

relied on alone. Eeaders have, therefore, been compelled to

refer to one book as their main informant on their subject, and

to another as a means of cementing the association between its

leading doctrines and its leading decisions.

It has been the author's especial design in the preparation of

this work to meet both these difficulties. "With respect to the

former of them, such an effort has been rendered all the more

necessary by the extensive and radical change which was effected

by the Judicature Acts of 1873 and 1875. Not only is detailed
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reference to the provisions of these statutes necessary under

almost every branch of the subject, but the fusion of equity

and law thereby effected demands a fundamental change in the

general classification and division thereof. It is evidently no

slight advantage to the reader to have before him a classification

based on existing conditions, rather than one which, having

been devised under very different circumstances, has been from

time to time corrected and modified in an unsystematic and

disjointed manner.

But besides these statutes of supreme importance, there are

many others which, not being retrospective, have introduced

new law without rendering the old obsolete. In such cases the

student has to learn two sets of doctrines, one of which is

applicable to one set of cases, another to another. In order

to avoid confusion in these circumstances the author has been

careful to indicate the difference by the use of appropriate

tenses, as well as by marking the change conspicuously in the

division of the various chapters and sections. This may be

illustrated by reference to the recent Heal Property and Con-

veyancing Act (1881), the provisions of which, so far as bearing

upon the matters discussed, have been fully set out.

With the view of bringing important leading cases promi-

nently before the eye of the reader, they have been conspicu-

ously printed under their respective headings. The selection

of Messrs. White and Tudor has been followed in the main, as

not only being excellent in itself, but as being familiarly known

by the profession, and more or less so by all who have entered

upon the study of equity. It has, however, been supplemented

by many additional cases bearing on matters not treated of by
those learned authors.

It is hoped that the designs thus attempted will prove to

have been accomplished, at least to a sufiicient degree to confer

some benefit upon the present and future members of the

profession.

H. A. S.

1, New Squabe, Lincoln's Inn,

January, 1882.
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THE PRINCIPLES OP EQUITY.

INTEODUCTION.

I. Design of the Work.

II. Division of the Subject.

I. The design of this work is to present within mode- Design of the

^
rate dimensions as complete a view of English equitahle

^°^ '

I jurisprudence as is necessary for meeting the requirements

of the examinations in this subject, and for a clear under-

standing of the cases which most frequently present them-

selves in the practice of the profession.

For this purpose it has not been deemed necessary to Not historical.

enter into the attractive subject of the history of equity.

To do this effectively would require more space than could

well be spared in a work of moderate dimensions, the

contents of which must necessarily extend over a wide

field of inquiry ; and to attempt to compress so extensive

a subject within very narrow limits would perhaps be

worse than useless. Occasionally, indeed, something in

the nature of an historical retrospect is necessary for the

explanation of certain featui-es of the jurisprudence ; and

in these cases—for instance, in introducing the subject of

trusts—we have, as concisely as has seemed to us consistent

with clearness, narrated the steps by which the jurisdic-

tion has become established. Such glances at history,

however, are only introduced as ancillary to the compte-



^ INTRODUCTION.

hension of the principles concerned, and are not designed

to serve the purposes of those who desire to be well in-

formed respecting the origin and growth of the jurisdiction

of the Court of Chancery.

Classification H. It is obvious that a treatise designed as an ex-

of the subject, position of SO complex and intricate a subject as equitable

jurisprudence requires to be systematic in form. Its

multitude of details can only be brought withia the grasp

of an ordinary memory by means of a most careful classi-

fication. Tet to devise a system of classification which

shall be at once logical, adequately comprehensive, and

simple, is a problem of no slight difficulty ; and scarcely

two writers have agreed ia its solution.

Story's divi- ^Y\iB division most familiar to modem students is 'that of
sion obsolete. ....

Story, which distinguishes between the concurrent, the

exclusive, and the auxiliary jurisdiction of the Courts of

equity. It would be a presumption to praise or criticise

the conclusion of so great a writer, and it argues no dis-

respect for it that it is not here followed. Owing to

legislation which has remodelled our whole judicial

system, such a division of the subject, however excellent at

the time at which it was devised, is no longer sufficiently

exact to be satisfactory.

Jud. Act, It is undoubtedly true that by the provisions of the
1873, 8S. 24, -r -,. , K . 1- ., .„ „
25, 34. J udicature Act certain matters are specifically assigned to

the various Divisions of the High Court of Justice, and it

is equally true that in fact certain business and certain

classes of actions are, in practice, for reasons of obvious

convenience, confined respectively to the Chancery, the

Probate, and the King's Bench Divisions. Tet to adopt

terms employed to indicate the relations which existed

between the old Court of Chancery and the old common
law Courts as headings of the subject of the modem
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administration of equity, is to assign too great an impor-

tance to distinctions, wliich, though in fact still existing in

practice, are in point of principle and in theory altogether

aboKshed.

The most important enactment of the statute above

mentioned is that {a), " in every civil cause or matter com-

" menced in the High Court of Justice law and equity

" shall be administered concurrently, and that whenever

" there is a conflict between the rules of common law and

" those of equity, the rules of equity shall prevail."

A terminology, therefore, which suggests that equity

cannot, under existing arrangements of procedure, be ad-

ministered except in the Chancery Division, is clearly an

anachronism, and is to some extent misleading. Indeed,

that the special assignment above alluded to does not

establish anything that can be called in accurate language

an exclusive jurisdiction, is clear from the emphatic dictum

of so high an authority as the late Sir Gr. Jessel, M. R.,

that " all the judges of the High Court have the same

" jurisdiction ; and it is clear that any judge may, if he

" chooses, when an action has been brought in the

" wrong Division, retain the action and exercise the juris-

" diction " (b). This admission that the Division may be

the wrong one in which to bring the action, coupled with

the assertion of the right to exercise the jurisdiction, aptly

illustrates the practical effect of the statute.

Similarly, it may be said that the consideration of what Auxiliary
' ..,.,. p/~ijf. •, jurisdiction.

was called the auxiliary jurisdiction oi Courts oi equity as

such is chiefly of historical interest. Formerly there were

many cases in which, though the common law reme-

dies were sufficient, and the jurisdiction of Courts of

[a] 36 & 37 Vict. o. 66, 88. 24, 25.

[b) Finney v. Hunt, 6 Ch. D. 98, 100, 101 ; and see Bradford v. Young,

26 ib. 656.

b2
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common law was accordingly exclusive, yet it was neces-

sary for one of the parties to have recourse to equity in

order to procui-e evidence requisite for the successful asser-

tion of the legal right. The jiirisdiction of equity in

these cases rested on the peculiarities of its procedure, and

extended no further than was necessary to enahle the party

to maintain his position at law. The most important

illustration of this branch of the jurisdiction was afforded

by the stringent powers of equity to enforce discovery.

But the Judicature Acts having established a system of

procedure common to Courts of law and to those of equity,

giving to the former identically the same powers as are

enjoyed by the latter, it can no longer be necessary for

any one whose action lies at law to seek for any prelimi-

nary or auxiliary aid in eqtiity.

Law and Tet, notwithstanding the fusion of law and equity which

dStiSt! lias t)y the Judicature Acts been in a great measm-e effected,

the distinction between the two systems must still, for

many purposes, be regarded. As long, at least, as the

terms " law " and " equity " are contrasted by examiners,

the student must continue to contemplate them as distinct.

And further than that, notwithstanding their present

concurrent administration, the distinction remains sub-

stantial and real. The differences between legal and

equitable estates and interests and principles continue to

exist, and to produce most important results ; so that if we
were to cease to indicate the contrast by the terms " legal

"

and " equitable," we should have to invent others for the

purpose (c)

.

Accordingly it has been found repeatedly necessary for

the purposes of classification to refer separately to the

treatment of questions by law and by equity, and in

(c) See Joseph T. Lyons, 15 Q. B. D. 280 ; 54 L. J. Q. B. 1.
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other respects to contrast the two systems. It woiild.

have been tedious in every such case to remind the

student of the provisions of the Judicature Acts : it suffices

once for all to call attention most emphatically to the

change.

It is perhaps impossible iu dealing with such a subject Croaa-divi-

as equity to avoid cross-divisions. The principle of trusts, abk!™^^°^
'

for instance, reaches to almost all parts of the jurisdiction.

The whole subject of mortgages might be treated as one

sub-division of it ; the remedies for fraud largely operate

through its application ; the law respecting married women
and infants continually makes reference to it ; and yet it

would be obviously absurd in writing of equity not to treat

such matters as mortgages and the separate estate of married

women under completely distinct titles. A mutually exclu-

sive classification of the subject-matter of equity must not,

then, be expected. The best that can be done is to lay hold

of the leading distinctions between the various branches of

the jurisprudence, and in the separate investigation of each

to clearly indicate their relation one to another.

Story has sub-divided his heading of concui-rent juris- Distinction

diction into two branches, the one where the mhjed-mattcr jurisdiction

constitutes the priucipal ground of the jurisdiction; the
^Ifference'^

other where the peculiar remedies administered in equity °^ substantive

principle, and
constitute the principal ground of jurisdiction [d) . Under iurisdiction

the changed circumstances above referred to, which have peculiar

made all equitable jurisdiction concurrent, this now com- '^^""^'i'es.

mends itself as an exceedingly apt and expressive division

of the whole subject. It will be observed that it coincides

with Bentham's famous division of law into substantive

and adjective law. Though it will often, and indeed

generally, be seen that the distinctive principles and the

((?) See Story's Eq. Jur. preface, and s. 77.
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distinctive remedies of equity have acted in combination in

establishing the various branches of its jurisdiction, yet the

contrast between those matters in which the substantive

doctrines of equity form the most conspicuous feature, and

those in which the peculiarities of its procedure are most

prominent, is sufficiently marked to form the groundwork

of a scientific classification of the whole juiisprudence.

Adopted. Adopting this as our main division, the work naturally

divides itself into two parts. Part I. will comprise those

subjects the jurisdiction of equity respecting which origi-

nated in, or chiefly rests on, a substantive difference

between its principles and those of the ancient common
law. Part II. will comprise those branches of the juris-

diction which have arisen chiefly from the peculiarities of

its procedure or remedies.



PART I.

WHERE THE JUEISDICTION RESTS ON THE DISTINCT

SUBSTANTIVE PRINCIPLES OE EQUITY.

INTRODUCTION.

I. Meaning of the word " Equity."

II. Distinction hetiveen Equity and Law.

III. Analysis of the Maxims of Equity.

I. Meaning of the word " Equity.'"

To glance for a moment at the first principles of juris- Justice,

prudence, justice, as we learn from the Institutes of

Justinian, consists in the rendering to every man of his

rights (a).

In this large sense we find the word " equity," which Equity:

is hardly in current use in the present day, employed, for its popular

example, in the Bible, as equivalent to justice, and opposed ™^^"^™?-

to " Mziquity." It is, of com-se, only in a much narrower

sense that the term, juristically applied in modern times to

designate the principles which guide the Court of Chancery,

must be understood. The layman, when he speaks of a

decision or a transaction as inequitable, probably means in

most cases that though there may be no legal remedy

[a] " Justitia est constans et per- however, this is a definition of the
petua voluntas Jus suum cuique tri- moral feeling or quality of the just

btiendi" (Inst. I. 1). In form, man.
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open to him, he feels that before some higher and more

perfect tribunal he would be held entitled to relief.

Popular language, therefore, generally a safe guide,

exhibits the conception of equity as the helpmeet or comple-

ment of law; and also as the expression of higher and

more perfect principles ofjustice. And this is, undoubtedly,

the first aspect of the features of equity to which the

student's attention should be directed.

II. Distinction betireen Equity and Lair.

This familiar aspect of what may be called the more

sympathetic administration of justice, of the principles,

that is to say, which are invoked to mollify or to modify,

in view of exceptional circumstances, the hard and fast

rules of law, may be illustrated from the occasional infrac-

tions and relaxations to which all human ordinances must

be liable. Law commands that the schoolboy shall learn

so many verses for his evening task ; equity, satisfied that

he has a head-ache, excuses him half of them. The two

principles, it is true, might be, and indeed often are,

explicitly provided for in one code, but none the less is

there an essential difference between them; the one

dealing rather with the exceptional and the abnormal, and
being less capable of exact definition, because it is ever

adapting itself to the various devices and the various

needs of human nature ; the other, absolute, sweeping, not

contemplating exceptions or relaxations which are not " in

the bond," and from its nature, even where it is not

already set down in the enactments of the legislature

more susceptible of definition in black and white.

The growth History seems to indicate that the natural course in the
of equity. establishment of a juridical system is to begia with rigid

and comprehensive rules, and to leave the correction of the

occasional anomalies or hardships to be separately dealt
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with afterwards; and although the two administrative

systems employed will in their maturer development tend,

the one to overtake, and ultimately to coincide with the

other, yet the difference between the principles we are

describing is quite unaffected by the fact that the more
settled doctrines of equity are continually crystallizing into

the form of written or unwritten law.

A distinction precisely analogous to that which we JmnaturaU.

observe in our own legal system presents itself in the

Eoman jurisprudence, upon which so much of our own is

founded ; between law, that is, as embodied in the Twelve

Tables, the Plehiscita, and the Senafus-consuUa, and the

principles which guided the more elastic administration of

the praetorian tribunal. These latter were elaborated and

applied according to Papinian " adjiwandi vel supplemU, vel

corrigendijuris civilis gratia " {h) ; and the "/ms gentium "

which the Praetor claimed to administer, and in accordance

with which his edicts were framed, was, as Sir Henry
Maine has explained, but a peculiar aspect of the jus

naturale,—^the law of nature and reason, to which all men
appeal from the technicalities and imperfections of con-

ventional systems. And as a matter of history there is no

doubt that a similar spirit actuated our earlier chancellors

in the establishment of the principal branches of English

equitable jurisprudence. We find them referring to the

writings of Moses and the prophets in just the same

spirit, and for just the same purpose, as the praetors re-

ferred to the Stoic philosophers of Greece (c).

The next question will naturally be, how far and to what

extent equity is to be regarded as supplementing the

defects and correcting the imperfections of law ; and this

requires a more detailed answer.

In the first place, it is obvious that neither equity by The limits of

itself, nor law (distinctively so called) by itself, nor even ^l"'*y-

(b) Dig. I. 1. 7. ment in The Marl of Oxford^s Case,

(e) See Lord Ellesmere's judg- 1 Ch. Kep. 1 ; 2 W. & T. L. C. 690.
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both together, can make any pretence of covering the

whole sphere of that ideal justice which could only be

treated as a branch of morals. They are necessarily con-

fined in their working to certain very intelligible limits.

On the one hand, there wiU always exist injuries and

details of right and wrong, which are too insignificant to

be noticeable :
" Be mimmis non curat lex." In other

cases, for reasons of public policy, the most conscientious

administrator of justice must decline, for example, to afEord

to an injured party a remedy which he has been slow to

demand, for a wrong which he has for a long time regarded

with apparent indifEerence :
" Vigilantihus non dormientibus

cequitas submnit." And other limitations of a similar kind

wiU occur, in the course of his reading, to the reflective

student.

But within the sphere of practical jurisprudence, the

administration of justice outside which is left to the

influences of religion, morality, and self-interest, the

whole ground is covered by, though by no means exactly

apportioned between, the comparatively rigid principles of

law and the more elastic principles of equity.

What is meant by the application to the latter prin-

ciples of such epithets as " elastic " and " conscientious,"

and what is the practical effect of the distinctions between

law and equity, will best be shown by a review of what are

called " The Maxims of Equity."
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III. Analysis of" The Maxims of Equity."

It is necessary to premise that these do not, any more The scope of

than more popular aphorisms, express in each and every ^^'^ "laiims.

case an exhaustive statement of some iadependent truth.

On the contrary, like proverbs, the bearing of them lies to

a great extent in their application, and to apply them
unskLLfully would be to deduce absurd and incongruous

results.

Their relative importance, again, is by no means equal,

and the ground which they respectively cover differs both

in nature and extent. Without some premonitory warn-

iug of this kind, the student might be startled to find the

plain meaning of certain maxims absolutely contradicted

in practice ; an anomaly which he may think has been

slurred over or ignored ia a text-book which presents them
as an irregular codification of equitable jurisprudence, and

not as a collection of rough definitions of interdependent

doctrines. An obvious illustration of this is furnished by
an aphorism which will in its place be more fully discussed—" cequitas sequitur leyem," " equity follows the law." Now
if equity always followed the law, no separate considera-

tion of the two subjects would be necessary ; whereas, in

fact, the conflictiug natm-e of the two priaciples is expressly

recognized in the section of the Judicature Act already

quoted. Accordingly we frequently find examples given

under this heading of cases in which equity distiactly over-

rides the law. But it is clear that the chief use of the

maxim is to anticipate a hasty generalisation on the part of

the student to the effect that equity wantonly disregards

the provisions of the common and statute law. While pre-

senting, therefore, to his view a collection of the most

celebrated dogmas in which the judicial wisdom of past

generations has sought to emphasize the distinctive charac-

teristics of a peculiar juxisprudence, it has been thought
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advisable briefly to estimate in a separate paragraph

their relative weight and practical limitations. The
student will observe that in the following analysis each

maxim is referred to by the number assigned to it in the

following list:—

The Maxims of Equity.

(1.) Equity wiU not suffer wrong to go without remedy.

(2.)' Equity follows the law.

(3.) "When equities are equal, the first in time prevails.

(4.) Where equities are equal, law prevails.

(5.) He who seeks equity must do equity.

(6.) He who comes to equity must come with clean

hands.

(7.) Delay defeats equities.

(8.) Equality is equity.

(9.) Equity regards the intent, not the form.

(10.)' Equity looks on that as done which ought to have

been done.

(11.) Equity imputes the intention to fulfil obligations.

(12.) Equity acts in personam.

These maxims may be considered in relation to the

division which has been adopted of the whole subject, that

is to say, as indicating

—

1. The principles, the theory, of equitable jurispru-

dence
;

2. The peculiarities of equitable remedies and proce-

dure.

The appKoa- 1. Equity, as we have seen, administers justice from a

maxims iUus-
l^ig^er point of view than law (distinctively so called) and

trated. declines to He fettered or misled by technicalities. Thus
where a legal, transaction which in form amounts to an
absolute transfi^ of property, is in spirit and iatention a
mere pledge to sk;ure a loan, equity will say so, and give

effect to the intention (9), simply because a legal right is
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here, from the higher point of view, a wrong which equity

cannot tolerate (1) (d).

Or again, if a bond made between two parties specifies a

certain sum of money to be paid by either upon breach of

the contract, a Court of equity, if satisfied that the sum
named ought to be regarded as penal, that is, as a deterrent

from the breach of the contract, rather than as a reasonable

measure of the loss which such breach would entail, wiU

(9) grant relief against the exaction of what is in truth a

penalty, although ia the bond it may have been described

as liquidated damages (e) . On a precisely converse prin-

ciple, where there is evidence of an intention to do some-

thing, which has, however, not been legally done, equity

(10) wiU ignore the latter fact, or, rather, will assume the

contrary. Thus landed property which is by a testator's

will directed to be sold, appears to the eyes of equity in the

form of personalty, and is treated as such (/).

Of this kind of hypothetical jurisdiction we have other

examples. A recognized procedure exists for the appoint-

ment of the ofiicial known as a trustee. But a Court of

equity, on having its attention drawn to an individual,

who, as having perhaps in a questionable manner become

possessed in law of certain property, or as standing in a

certain relation to other individuals, ought morally to incur

the responsibilities of a trustee, will proceed at once to act

on the supposition (10 and 11), and to compel him, in spite

of his legally unimpeachable title, to perform the duties

which he should have voluntarily undertaken (g).

Again, in the case of a person who is under an obligation

to confer certain property on others—who has, for instance,

covenanted to settle lands—and who has acquired but has

not transferred property of the specified kind, equity will,

by a pleasing fiction (11), regard the property as acquired

with a view to the fulfilment of the obligation (h)

.

((?) See p. 254, Equity of Eedemp- (/) See p. 486, Conversion.
tion. (^) Seep. 89,ConstructiveTrusts.

(e) See p. 240, Belief against (A) See pp. 73 and 527, Kesult-
Penalties. ing Trusts, Performance.
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In all these cases it is idle to deny that the principles of

equity conflict with and override the plain meaning of the

law. But the reason is in each case apparent, and experi-

ence alone can guide the student in deciding what legal or

quasi-legal wrongs can be redressed by a Court of equity.

He must not infer that the two systems are eternally at

variance (2) . If equity, for instance, is said to delight in

equality (8), equal distribution of property is also the aim

of many of the provisions of law ; e.g., those which govern

the distribution of the residuary personal estate of an intes-

tate; and on the other hand, with the custom of primo-

geniture equity has never ventured to interfere. But there

are cases where at law the survivor of several joint purchasers

of certain property is held, on a somewhat arbitrary prin-

ciple, entitled to the whole. Here equity, laying hold of

the slightest evidence of a contrary intention, will say

—

No, let him be a trustee for the representatives of his co-

purchasers, of their shares (?). Thus equity is said not to

favour what is called the doctrine of joint-tenancy (Ji) ; but

it can only interfere here, as elsewhere, upon special

grounds (2).

Again, cases arise when apparently both parties can

make out an adequate case for the interposition of equity

;

and since in such cases the interposition would often be

nugatory, the conflicting equities are allowed to cancel out,

and the operation of law is undisturbed (4) {I) . It is on

much the same principle that the assistance of a Court of

equity is refused to a plaintiff whose own conduct in the

particular transaction has not been equitable (6). If, for

example, an infant hy fraudulently concealing his age has

induced his trustee to commit a breach of trust, the infant

is clearly not the person to complain. If one party has

been injured, the other has been deceived {m).

(i) See p. 86, Joint Purchasers. 3 De Gr. & J. 663 ; Sturge v. Starr

Ik) Story's Eq. Jur. 1066. ^ My. & K. 195
\ I ! ^ (m) See p. 183, Ovefton t. Sm-
[l) Seep. 138, Thorndike v. Eimi, nister, 3 Ha. 603.
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And not only must tlie plaintifE have abstained from
fraud or dishonesty, he must also be prepared to do what
is equitable (6). Thus, when a husband finds it necessary

to apply to a Court of equity in order to obtain possession

of the equitable estate of his wife, he will only be aided

upon the condition that he makes a fair settlement of the

property upon his wife and children (m).

It has already been said, that when the conflicting inte-

rests of two or more parties are supported by equitable

pleas of equal value, and (it may be added) when these are

asserted with equal promptitude, equity, being unable to

prefer one to the other, will leave law to take its course (4).

But should this not be the case, then, cceteris paribus,

i.e., there being no other distinction between the rival

claimants for equity to lay hold of, the first in time will

be favoured (3). And even where there are no rival

" equities," the party who has, as it is called, " slept upon

his rights," applies to the Court under great disadvan-

tage (7) ; for from such indifierence and delay an infer-

ence win naturally be drawn most damaging to the

equitable case of the complainant. Particularly is this

the case where the subject-matter in dispute is of a

fluctuating value (o).

A general example of the conflict of equity with law on

the above general principles, as exhibited in a branch of

the jurisdiction now abolished, may be found in The Sari of Ox-

Earl of Oxford's Case (p) .

^'"''^'' ^^''

In this ease a bill was filed in equity in respect of a Restraint of

matter which had been already tried at law ; and after the Proceedings

filing of the biU judgment was entered at law. The

defendants demurred, relying mainly on the judgment as

barring the relief in Chancery ; but it was overruled by

(«) See p. 415, Equity to a Settle- 1218, 1279, quoted and expanded
ment. by Lord Lindley, M. E., in Soche-

(o) See pp. 94, 95 ; and Lord foucauld t. Boustead, (1897) 1 Ch.
Blackburn's exposition of this 196, 210 ; 66 L. J. Ch. 74.

maxim in Mrhmger v. New Som- (p) 1 Ch. Eep. 1 ; 2 TV. & T.
brero Fhosphate Co., 3 App. Cas. L. C. 690.
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Lord Chancellor EUesmere, who said that there was no

opposition to the judgment, nor would the truth or justice of

the judgment he examined, hut yet the chancellor might, where

a judgment teas ohtained hy oppression, wrong, or a hard

conscience, restrain the person in whose favour it was issued

from proceeding upon it.

We have here also an illustration of the sense in which

equity is said to act more particularly upon the conscience

of the individual, to deal with him as a reasoning moral

agent, and not as a passive subject, whose position and

whose rights are arbitrarily determined by categorical

rules of law (12). And this aspect of the administration

brings us naturally to the consideration of

2. The peculiarities of the procedure and remedies of

equity.

Decrees of The decrees of a Court of equity are to be regarded, not

somm.^"^"''' SO much as decisions affecting the property or rights in

dispute, as in the light of directions or commands posi-

tive (q) or negative (;•), addressed to the individual party

or parties. It is seldom in the power of a Court literally

to compel the performance by a recalcitrant party of a

specified physical act. Its decrees are consequently said

to be and in fact are only enforceable hy means of attach-

ment and arrest, the power of committal being often termed

the keystone of equitable jurisdiction.

Fenn v. lord A leading authority upon this poiat is the case of Penti
Baltimore. t i -n h- r \

V. Lord Baltimore is)

.

The bill (ss) in this case sought specific performance of

an agreement entered into between the plaintifEs and the

defendant for settling the bormdaries of land in America

(then a British colony), by drawing lines in a particular

manner specified.

[q) See p. 692, Specific Perform- [ss) The "Bill of Complaint"

*"f®v' c ».. T • L- ^^^i """ier the practice of the old
(r) See p. 744, IniixQctions. ^ i. s r^^ .-, „

(») 1 Vis. sen. 444 ; 2 W. & T.
^°^^* °* Chancery, the first step in

L. C. 939. »!» Equity suit.
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Lord Hardwlcke, after an elaborate judgment, decreed
that the relief sought might be granted, on the ground that
though the agreement could not be enforced in rem, the
strict primary decree in that Court was //* personam ; and
the defendant being in England it could be enforced by-

process of contempt in personam, and sequestration, which
was the proper jurisdiction of the Court. But the Coiirt

refused to decree quiet enjoyment of the lands, application

for that purpose being proper only to Courts having juris-

diction over the land itself.

The great number of cases in which the principle here

explained and established has been applied show that it

is immaterial in such cases where the land or property

concerned is situated, whether in England, or the colonies,

or some foreign country. The only essential requirement

is that the party to whom the decree will be addressed

should be within the jurisdiction, and so subject to the

process of the Court.

On the other hand, it must be remembered that though The limits of

the power of the Court is not restrained by the absence in ^^^ principle,

the ler situs of such an equity as is sought, the jm-isdiction

cannot be exercised where it is absolutely excluded thereby.

" If the lex situs excludes such equity, then the right to

" hold the land free from it becomes one of the incidents

" of property " {t). Nor will the Court entertain an action

where the title to foreign land is in dispute, and a decision

would involve adjudication on points of foreign law (m).

Moreover, when the land in question is out of the juris-

diction no decree will be pronounced which purports

directly to affect them. Thus, a partition of land in

Ireland wiU not be decreed in England, simply because no

power could be given to commissioners to go there and

take the steps necessary for carrying out the decree («).

[t] Westlake's Private Inter. Co., (1893) A. C. 602; 63 L. J.

Law, 64, 65. q. b. 70.
(u) Graham v. Massey, 23 Ch. D.

743 ; 52 L. J. Ch. 750 ; Companhia W Carteret v. Pettus, 2 Ch. Ca.

deMofambiquei! . British South Africa 214 ; 2 Swaust. 323, u.

S.
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This, however, is totally distinct from such a ease as Fenn

V. Lord Baltimore, in which the decree dealt expressly with

the agreement of the parties, and was directed immediately

in personam {y).

For our present purpose we think this analysis of the

maxims affords a sufficient illustration of the substantiTO

and administrative distinctions between equity and law to

enable the student to appreciate the classification of those

matters especially allocated to Courts of equity by the
Contents of Judicature Acts, as above mentioned. It directs us to the
Parti.

, _
'

following subjects as falling under the first division of our

work ; that is to say, as falling within the jurisdiction of

equity chiefly on the ground of its distinctive substantive

principles.

1. Trusts.

2. Frauds.

3. Equitable relief against the consequences of Accident

and Mistake.

4. Eelief against Penalties and Forfeitures.

5. Mortgages and Liens.

6. Sui-etyship.

7. Modifications of the Law as regards Married Women's
Property.

8. The Guardianship of Infants.

9. The peculiar doctrines of Election, Conversion, Satis-

faction, and Performance.

(»/) Whitmham v. Piercy, (1895) 1 Ch. 83 ; 64 L. J. Ch. 249.
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CHAPTER I.

TKUSTS.

Section I.

—

General View.

I. Historical Outline.

II. What matj he the Subject of a Trust.

III. Who may be a Trustee.

TV. Who maxj be a Cestui que Trust.

Charities.

V. Classification of Trusts.

I. Historical Outline.

1
.
Students of Roman law are familiar with the device Tidei-commism

which was resorted to in the later days of the Repuhhc for j^
^°™^"

enabling testators to dispose of their property in favour of

persons who were unable to take it directly by way of

inheritance or legacy. "Where the civil law threw any
impediment in the way of such a disposition as was
desired, the practice arose of bequeathing the property to

someone who could legally take it, in reliance on, or

trusting to, his good faith, to carry out the donor's inten-

tion with respect to it. Such gifts were known as fidei-

commissa. At first, the only security for their proper

execution was the honour of the person so entrusted ; but

in the reign of Augustus, though no legal action could be

brought for their enforcement, jurisdiction was conferred

upon a special prsetor to take cognizance thereof, and to

carry them into execution. From that time the operation

of fidei-commissa revolutionised the testamentary law

c2
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of the State, and prepared the way for its later develop-

ment in directions little thought of at the time of their

introduction.

Common law 2. The history of English law presents to us a very

the alienation similar chapter. The common law imposed many restric-

of laud.
tions upon the conveyance and devising of landed property,

which the possessors thereof continually exercised their

ingenuity to escape. Absolute ownership in land the law

has never recognised. Whoever was in immediate enjoy-

ment of it could claim only an interest of greater or less

extent and duration, subject to the rights of a superior

lord, or at any rate of the Crown, as chief and paramount

lord of all the soil of the country. It is plain that in many
circumstances the power' of free disposal of these interests

might greatly interfere with such rights, especially with

the ultimate right of receiving back the land itself.

Particularly was this the case where land was transferred

or assigned to a corporate body, such as an ecclesiastical

order, or a bishopric, which subsisted perpetually, so

that such land could never again revert as vacant or

undisposed of to the superior lord. Accordingly, by the
Mortmain. Statutes of Mortmain, lands were prohibited from being

given for religious purposes («).

Introduction 3. It was with a view to elude such restrictions that

uses, trusts, or as they were anciently called, uses, were intro-

duced in England. The device was that the transferor,

whUe retaining the legal estate, or conveying it as the law
allowed, should declare the use of the estate to some third

person, affixing on the conscience of the legal owner the

duty of carrying into effect such declared intention. By
this means it was sought to transfer the beneficial interest

in a manner which the law would not sanction, or to per-

sons or corporations whom the law would have forbidden

to receive it.

at first 4. As in the case of the fidei-comnissa of Eoman law,

(a) But see now 51 & S2 Vict. u. 42.
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these uses or trusts were originally dependent for their dependent on

execution entirely upon the good faith or honour of the
go'"^^*^*'^-

legal owner or trustee. But in the reign of Richard II.,

John Waltham, Bishop of Salisbury, who was then Lord

Keeper, devised the writ of subpoena, by which a refrac- Writ of

tory trustee might be summoned before the Court of
*"-^'^""-

Chancery, there to answer on oath the charges of the bene-

ficiary or cestici que use. This Court, claiming a special

jurisdiction in matters of conscience, enforced the execution

of the use or trust, though without affecting to interfere

with the ownership at common law.

The addition of this security for the enforcement of uses

soon led to their extensive employment. Though arising

from the restrictions on the assignment of freehold land,

their principle was evidently applicable to other kinds of Extension of

property, and trusts of real and personal chattels came into trusts.

common use. Trusts came also to be employed for other

purposes than the beneficial transfer of property. It was

often convenient to give an interest to a trustee for the per-

formance of some specific duty, such as to convey in a

given manner, or to sell for payment of debts, &c. More

important still was the application of the doctrine by

which landowners obtained the power of devising their

estates by will.

5. So extensive were the inroads thus made on the Statutory

policy of the law, especially as to the legal incidents of therewith,

tenure and the rights of creditors and pm'ohasers, that uses

and trusts soon became the subjects of statutory inter-

ference (b). It is not, however, now necessary to do more

than refer to matters so completely obsolete.

At length it was determined to abolish the application

of uses to freehold land entirely, and with that intent the

Statute of Uses (c) enacted that where any person stood Statute of

seised of any hereditaments to the use, confidence, or trust Hen.' VIII.
10.

(i) 1 Rich. III. c. 1 ; 19 Hen. VII. c. 15 ; 26 Hen. VIII. o. 13.

{€) 27 Hen, VIII. c. 10.
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of any other person, or of any tody politic, such person or

body politic as had any such use, confidence, or trust, should

he deemed in lawful seisin of the hereditaments in such

like estates as they had in use, trust, or confidence. The

effect of this was at once to convert all uses, whether

expressed in words, or merely implied in equity into legal

estates, and thus to bring them within the rules of law.

The technical meaning of the words employed, however,

prevented the statute from entirely subverting the doctrine

of trusts. The words "
seised' • seism. and "heredita-

ments " being only applicable to freehold estates, the

statute was adjudged not to affect any trusts of personal

property or chattels, or even leasehold interests in land, or

copyholds. Seeing also that the statute referred only to

cases in which one person was "seised, &c., to the use of

any other person," it obviously could not affect special

uses, i.e., uses in which the conveyance was to the trustee

for some limited or specific purposes, such as have been

mentioned. All trusts, therefore, in property other than

freehold, and all trusts in which the trustee was not a

mere passive owner of a legal estate the benefit of which

was secured to someone else, but had active duties to per-

form, remained as valid as before the statute.

6. This sweeping Act was, however, no sooner passed

than its effect was destroyed by the construction put

upon it by the judges of common law ; and the old uses

in real property at once reappeared under the modern

name of trusts. This came about as follows. If there was

a feoffment to A. and his heirs to the use of B. and his

heirs, then before the statute A. took a legal fee simple,

and B. was a cestui que use, who could only seek his

remedies in Chancery. After the statute the same limita-

tion would secure not only the use but also the legal estate

to B. The use would, in short, at once draw to itself the

legal estate. But the judges held that where there was a

limitation to A. and his heirs to the use of B. and his heirs

to the use of (or in trust for) 0. and his heirs, then the
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statute had no effect beyond the use limited to B. It

converted the use first declared into a legal estate, hut in

so doing its power was exhausted, and a second use or

trust, declared upon or after the first, remained unaffected

thereby (rf). Such being the decision of the judges, the andconse-

Court of Chancery asserted the same authority over the appearance

first cestui que use as it had previously exerted over the o* trusts,

primaiy feoffee, and enforced upon him the execution

of the second use or trust. Thus it has been said that the

whole effect of the Statute of Uses was to add four words,

"to the use of," to every conveyance of lands.

Trusts having been thus curiously revived, have con-

tinued down to the present day ; and under the development

of the doctrines respecting them which took place under

the later chancellors—especially Lord Nottingham—now
constitute one of the most advantageous branches of equit-

able jurisdiction.

7. It is not necessaiy to add to this brief sketch a history

of the various steps by which trusts have attained their

present position in our jurisprudence. Sufficient has been Definition of

said to indicate the nature of a trust, and to render a more

formal definition intelligible. A trust has been defined as

a beneficial interest in, or ownership of, real or personal

property, unattended with the possessory or legal owner-

ship thereof (e).' But this is rather a definition of an equit-

able estate than of a trust, and it omits to take account

of special trusts, such as have been already referred to, in

which the object of the trust is the performance of some

particular duty rather than the vesting of the beneficial

ownership in some person other than the legal owner. A
trud is a duty deemed in equity to rest on the conscience

of a legal ouvier. This duty may he either passive, such

as to allow the beneficial ownership to be enjoyed by some

other person, named the cestui que trust, in ichich case the

legal owner is styled a hare trustee ; or it may he some active

{d) TyrrelPs Case, Tudor'a L. C. 335.

(e) 2 Spenoe, 876.
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duty, such as to sell, or to administer for the benefit of some

other person or persons ; such, for example, are the duties of a

trustee in bankruptcy.

II. What Property may be the Subject of a Trust.

Generally any As a general rule property of any kind, legal or personal,

be subject of may Tbe made the subject of a trust.

a trust. yIq har^e seen that trusts arose chiefly ia connexion with

tenure"^
^°^ freehold estates. They are equally applicable to copy-

holds, or to lands subject to any special customs, such as

gavelkind or borough-English. In such cases equity as

usual follows the law in its treatment thereof ; thus equit-

able estates will be guided by the same rules, as to descent

for instance, as legal estates in the same land.

Colonial and Courts of equity will also, as seen in Perm v. Lord

ordywiHw*. Baltimore {sup. p. 16), enforce natural equities in and

contracts respecting colonial or foreign land, provided the

parties be within the jurisdiction and the case admits of a

remedy by action in personam (/). But trusts, strictly so

called—^that is, trusts of the nature of the ancient uses

—

cannot, it would seem, be engrafted upon foreign real

estate, the tenure of which may have no harmony with the

principles of English law {g).

Personal Trusts are applicable to leaseholds, personal chattels,
proper y. choses in action, and every description of personal property

;

and on the principle that mobilia seqiiuntur personam, as

long as the party is domiciled within the jurisdiction of

the Court, it matters not where the property in question

is situate. The only limit is that in the case of property

lying beyond the reach of the Court the practical obstruc-

tions in the way of executing the trust may be sometimes

a bar to relief.

(/) Norris v. Chambres, 3 De G. (1896) 1 Ch. 83 ; 64 L. J. Ch. 249.
F. & J. 584 ; Whitwhmn v. Piercy, (g) Lewin, lOth ed., p. 49.
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III. TF/io may be a Trustee.

Any person capable of taking and holding the property Proper quali-

of which the trust is declared, and competent to deal there- trustee.

with, may be a trustee. He should also be within the

reach of the ann of the Court, or, in other words, domiciled

within its jurisdiction. This condition, however, is dictated

by reasons of obvioxis convenience, and does not prevent

the appointment, in special circumstances, of persons out-

side the jurisdiction, as tmstees (h).

(1.) The sovereign may sustain the character of a Sovereign,

trustee, so far as regards the capacity to take the estate

and to execute the trust. It is not clear, however, by

what machinery a trust so vested could be enforced.

Probably the only resource for such a purpose would be

a petition of right (i)

.

(2.) A corporation may now be a trustee, since the Corporation,

ancient doctrine that trusts rested on the foundation of

personal confidence has evaporated. There is ample juris-

diction in the Courts to enforce the performance of its

duty by such a trustee (k) . By the Municipal Corpora-

tions Act, 1882 (45 & 46 Yict. c. 50), it is expressly pro-

vided that bodies corporate of boroughs may, in certain

cases, be treated for all intents and purposes as trustees.

(3.) A married woman is legally capable of being a A married

trustee; but notwithstanding that by the Married

Women's Property Act of 1882, ss. 18, 24, a husband is

no longer liable, in cases falling within the Act, for a

breach of trust committed by his wife, and that the im-

pediments in the way of her execution of legal assurances

have been to a great extent removed {I), nevertheless, con-

(h) Ee Simpson, (1897) 1 Ch. 256 ; 2 De G. J. & S. 621.

66 L. J. Ch. 166, where the trustees (Z) But see Me Sarhness ami All-

were appointed for the purposes of sopp, (1896) 2 Ch. 358 ; 65 L. J.

the Settled Land Act, 1882. Ch. 726 ; Tie Brooke and Fremlin's

(«) Lewin, 10th ed., p. 30. Contract, (1898) 1 Ch. 647 ; 67 L. J.

(*) Att.-Gen. v. St. John's Sosp., Ch. 272.

woman.
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sidering the general amenability of a married woman to

the influence of her husband, there remains sufBcient

ground for considering such an appointment undesirable,

except for special reasons [m) . And this being so, it is not

generally advisable to make an unmamed woman a trustee,

since, if she should marry, the above disadvantages would

at once arise (w), and the Court only makes such appoint-

ments when there are special reasons (o)

.

(4.) An infant is under still greater disabilities, having

no legal capacity or discretion. Any of his acts, beyond

such as were merely ministerial, would be void. He could

not be held guilty of a breach of trust. A case, therefore,

is scarcely conceivable in which circumstances could warrant

such an appointment.

(5.) Formerly an alien, being disabled from holding

English freeholds or chattels real, could not be a trustee of

such. There was never, however, any legal objection to

his appointment as trustee of chattels personal ; and since

the Naturalization Act, 1870 (^j), an alien may hold pro-

perty of any description, and may accordingly be trustee

thereof.

(6.) Bankrupts are not absolutely disqualified from

being trustees, and a person's bankruptcy has no operation

upon the trust estate vested in him. Bankruptcy is, how-

ever, a good ground for the removal of a trustee (§).

(7.) Lastly, it is a maxim that equity never wants a

trustee; and wherever by the declaration of a party or by
operation of law a trust exists, equity will follow the legal

estate, in whatever hands it may be (except those of a

purchaser for value without notice), and enforce the execu-

tion of the trust. The lapse of the legal estate has no

(m) Drummond v. Tracy, Johns.

608, 611; Ee Serlcley, 9 Ch. 720;
and see Docwra v. Faith, 29 Ch. D.
693; 54 L. J. Ch. 1121.

in) See He GampielVs Trusts, 31

Beav. 176.

(o) He Pealte's Settled Estutes,

(I89t) 3 Ch. 520 ; 63 L. J. Ch.
109.

(p) 33 Vict. c. 14.

(q) 56 & 57 Vict. e. 63, s. 25 ; Se
barker's Trust, 1 Ch. D. 43 ; He
Adam's Trust, 12 ib. 634 ; B A
1883, 6. 147.
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influence upon the trusts to wliioh it is subject. If the

persons named as trustees fail, either by death, or refusal

to act, or otherwise, the Court will provide a trustee ; and

if no trustees are appointed at all, the Court itself assumes

the office, and will execute the trust. Moreover, by the

Judicial Trustees Act, 1896 (r), the Court is empowered,

at its discretion, to appoint its solicitor or other person to

be a judicial trustee either jointly with any other person

or as sole trustee, and, if sufficient cause is shown, in place

of all or any existing trustees; a power which it seems

applies to executors as well as trustees (s).

IV. Who may be a Cestui que Trust.

As a general rule anyone who is capable of taking a Generally any-

legal interest in property may, through the medium of a ^gid^egalhy.

trust, enjoy an equitable interest therein. But this is not

all ; for in certain cases persons may take an equitable

interest to whom a legal estate could not be similarly

limited.

1. Thus an equitable interest could always have been Married

conferred upon a married woman to her separate use, free ^"^rate*

from the control or participation of her husband; while estate.

until recently no property could be so limited at law as to

exclude the rights of her husband during the coverture.

2. A trust may be declared in favour of the sovereign. The sove-

without the restriction which formerly existed, that the '^®'^°'

title of the property so limited should be matter of record.

3. An alien might always have been a cestui que trust Alien,

of personalty, and therefore, as it was held, of the proceeds

of land directed to be sold, which was in equity considered

as if it already were in the form of money. Before the

Naturalization Act, 1870 {t), a trust of realty might have

(r) 59 & 60 Vict. c. 35. 67 L. J. Ch. 562.

(s) Re Ratcliff, (1898) 2 Ch, 352

;

{t) 33 Vict. c. U.
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Corporation.

Charities.

been declared in favour of an alien, and miglit have been

enforced by him against all save the Crown. The Grown,

however, might have secured the beneficial interest by

suit against the trustee. By that Act real property was,

as we have seen, placed in this respect on the same footing

as personalty.

4. A trust of lands cannot be limited to a corporation

save by licence from the Crown. There is no such restric-

tion on the enjoyment by a corporation of an equitable

interest in personalty.

5. A legal estate cannot be limited to the objects of a

charity, as to the poor of a parish in perpetual succession
;

but in a Court of equity, where feudal rules do not apply,

the intention of the donor will be carried into effect.

Charitable

trusts.

43 Eliz. c. 4.

"What are

charitable

objects.

Charities.

Trusts in favour of Charities, called by some Express

Public Trusts, being in some respects peculiar, require a

separate consideration, for which this is a convenient place.

(I.) Whatever may have been the origin of the equitable

jurisdiction as to charities, it was by the statute 43 Eliz.

c. 4, that its limits and modus operandi were first clearly

established ; and it is to that statute that we must look for

a definition of what objects are included under the term
" charity " {u) . In the preamble thereof the following objects

are mentioned: "The relief of aged (x), impotent, and poor

" people ; the maintenance of sick and maimed soldiers

" and mariners ; schools of learning, and scholars in uni-

" versities; the repair of bridges, ports, havens, causeways,

" churches, sea banks, and highways ; the education and
" preferment of orphans ; the relief, stock, or maintenance
" of houses of correction; the marriages of poor maids; the

" supportation, aid, and help of young tradesmen, handi-

" craftsmen, and persons decayed; the relief or redemption

(«) Story, 1145, 1155.

{x) Tomeroy v. Willway, 42 Ch. D. 310 ; 59 L. J. Ch. 172.
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" of prisoners or captiyes ; tlie aid or ease of any poor in-

" habitants concerning payments of fifteens, setting out of

" soldiers, or other taxes." The term " charity " in the sense

in which it is used in Courts of equity includes only such

bequests as are within the letter and spirit of this enume-

ration (y). The tendency has been to give to these words

a liberal interpretation, and that being so, they will be

seen to cover a very wide range of objects. Thus, not only

gifts in aid of poverty, education and religion, but provi-

sions for public beneficial works, such as the improvement

of towns, paying off the national debt, the Royal Humane
Society, a society for the suppression of vivisection, &o.,

have been deemed within the equity of the statute (s).

There are, however, many cases in which relief has been

refused on the ground that the objects were not such as What not eo

could be brought under any of the terms employed. Thus

no superstitious uses, such as to pay for prayers for the

dead (a), or the maintenance of a lamp in a church or

chapel (6), are within its purview, notwithstanding 23 &
24 Yict. c. 134 ; nor will general expressions of intended

benevolence be carried into execution (c) ; nor gifts for the

fm-therance of sport (cl) ; nor gifts restricted to the benefit

of individuals (e) . It is essential, moreover, that words be

used sufficient to create an effective trust (/).

M Morice v. Up. of Durham, 9 («) West r.Shuttlea'orth, 2M.J. &
Yes. 399, 405; 10 ib. 622, 541; K. b84.

Kendall t. Granger, 5 Beav. 300, (i) Story, 1164.

302 ; Foineroy y. Willway, supra

;

(<.) ^Ellis v. Selhy, 7 Sim. 352 ; 1

Macduff V. M., (1896) 2 Ch. 451

;

Jiy. & Cr. 286 ; Leatcrs v. CUnjton,

65 L. J. Ch. 700; Story, 1155, 8 Ch. D. 584 ; Macduff x. M., supra.

1158. As to whether or not a friendly
(z) See Yates v. University College, society is a charity, see Ciimnwk v.

8 Ch. 454 ; L. R. 7 H. L. 438 ; Edwards, (1895) I Ch. 489 ; 64 L. J.

Jones v. Williams, Amb. 651 ;
Lon- ch. 344

; (1896) 2 Ch. 679 ; 65 L. J.

don University \. Yarrotv, 23 Beav. Ch. 801 ; lirutt/ v. Mackay, (1896)
159 ; Obert v. £arrou; 35 Ch. D. 2 Ch. 727 ; 65 t. J. Ch. 881.

472 ; 56 L. J Ch. 913 ; I'arquhar
^^ j^^^^^ ^ j, ^jgggj ^ q^_

T. Barlmg, (1896) 1 Ch. 60; 6o 649 • 64 L J Ch 695
L. J. Ch. 62 ; Ormrod v. Wilkinson,

,
,' ,' " ' „' -^

(1898) 2 Ch. 638 ; 67 L. J. Ch. 697

;

(") Thomas v. Eowell, 18 Eq. 198
;

Gross v. Loiidon Anti- Vivisection So- Att.-Gen. v. Hughes, 2 Vern. 105.

ciety, (1895) 2 Ch. 501; 64 L. J. (/) Sunter v. Att.-Gcn., (1899)

Ch 856. A. C. 309 ; 68 L. J. Ch. 449.
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(2.) But wherever a valid charitable trust appears, a

Court of equity is always disposed to treat it with favour, and

in many circumstances it applies to such trusts a more liberal

construction than it would in the case of a gift to an indi-

vidual. The following cases afford illustrations of this :

—

(i.) If a testator gives his property to such person as he

shall hereafter name to be his executor, and afterwards

appoints no executor, or having appointed an executor, the

latter dies in the testator's lifetime, in either of these cases,

if the bequest be given in favour of a charity, the Court

itself will supply the place of an executor and carry it into

effect {g)

.

(ii.) If an estate is devised to such a person as the

executor shall name, and no executor is appointed, or one

being appointed dies in the testator's lifetime, the gift, if

in favour of a charity, would be executed {h)

.

It was formerly deemed that in such cases as are dealt

with in the two preceding paragraphs, if the bequests were

to private persons they would fail (?) ; but the Court seems

now to be empowered to carry such gifts into effect (ii).

(iii.) If a testator has expressed an absolute intention to

give a legacy to charitable purposes, but has left un-

certain, or to some future act, the mode by which it is to

be carried into effect, then a Court of equity wlU. of itself

supply the defect and enforce the charity. For instance,

if a man bequeaths a sum of money to such charitable uses

as he shall direct by a codicil annexed to his will, and dies

without making such codicil, the Court will devote the gift

to such charitable purposes as it thinks fit (j). But such

assistance will only be given where the charitable intention

is definite and general (k)

.

(iv.) "Where the literal execution of the trusts of a

M Mills V. Farmer, 1 Mer. 55

;

Fococh^. Att.-Gcn., 3 Ch. D. 342.

(/») Story, 1166 ; Moggridge v.

Thaclcwell, 7 Ves. 36.

(i) Story, 1165.

.(it) McAlpiney. Moore, 21 Ch. D.

778 ; Re M'Auliffe, (1896) P. 290 ;

64 L. J. P. 126.

(j) Att.-Gcn. V. SyderJin,lYem.
224; 2Freem. 261.

{k) Leavers v. Clayton, 8 Ch. D.
584 ; Aston v. Wood, 6 Eq. 419

;

Re JarmarCs Estate, 8 Ch. D. 584.
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charitable gift becomes inexpedient or impracticable, the

Court will execute them cy-pres, i.e., following as nearly as

it can the original purpose. This important principle of

cy-pres is thus expressed by Lord Eldon : " If a testator MoggHdge y.

" has manifested a general intention to give to a charity,

" the failure of the particular mode in which the charity is

" to be executed shall not destroy the charity ; but if the

"substantial intention is charity, the law will substitute

" another mode of deyoting the property to charitable

" purposes, though the formal intention as to the mode
" cannot be accomplished " (l).

Thus where a charitable bequest is so given that there

can be no objects, the Court will order a new scheme to

execute it; or when the specified objects cease to exist, the

Court will re-model the charity (ni). A commonly

quoted and striking illustration of this is seen in the

case of Att.-Gen. v. The Ironmongers' Co. (n), where there

was a bequest of the residue of a testator's estate to a

company to apply the interest of a moiety "unto the

redemption of British slaves in Turkey or Barbary," one-

fourth to charity schools in London and its suburbs, and

one-fourth towards necessitated freemen of the company.

There being no British slaves in Turkey or Barbary to

redeem, the Court directed a master to approve of a new

scheme cy-pres, and sanctioned a scheme which gave the

moiety thus undisposed of to the donees of the other fourth

parts (o). It does not, however, necessarily follow that

where, as in this case, subsisting charities are benefited as

well as the one which has ceased to exist, the lapsed fund

will be distributed amongst them. In executing the cy-

pres doctriae the Court has a free hand (p). Similarly,

where the original scheme has become practically un-

feasible owing to a large increase of the fund (q), or from

(l) Moffp-idffe V. Thac/cwell, 1 Yes. (o) Story, 1170 a.

36, 69. {p) Mayor of Zyonsy. Adv. -Gen.

[m] Slevin v. Hepburn, (1891) 2 of Bengal, 1 App. Cas. 91.

Ch. 236 ; 60 L. J. Ch. 439. (?) Re Campden Charities, 18 Ch.

(«) 2 Beav. 313. D. 310 ; 49 L. J. Ch. 676.
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the fact that the object originally intended has been fully

satisfied without exhausting the fund(r), the Court will

sanction a new scheme for the disposal of the gift. And if

the charitable intention is clear, the fact that the particular

object is left in uncertainty does not prevent the application

of the doctrine (s).

All these doctrines proceed upon the same groimd

;

namely, that it is the duty of the Court to effectuate the

general intention of the testator ; and accordingly the

application of them ceases whenever such general inten-

tion is not found. If, therefore, it is clearly seen that the

testator had one particular object in his mind, as, for

example, to build a chui'ch at W. , and that purpose cannot be

answered, the next of kin will take, there being no general

charitable intention (t). Also, if the charity be of a

general, indefinite, or merely private natui'e, the disposition

will be treated as utterly void. In such a case, as the

trust is not ascertained, the fund must go either as an

absolute gift to the individual selected to distribute it, or

to the next of kin : now it being a general principle that if

a testator means to create a trust, and does not effectually

do so, the trustee may not benefit thereby, the next of kin

will in such cases be entitled (u).

(v.) In further aid of charities, the Court will supply all

defects of conveyances where the donor has a capacity and

a disposable estate, and his mode of donation does not

contravene the provisions of any statute. Thus it used

formerly to supply the want of a surrender of copyholds,

and it has dispensed with a strict compliance with the

terms of a power, in neither of which cases would it inter-

fere on behalf of a private object of a voluntary gift.

(() nase V. Tatfiiisoii, 32 Ch. D.
154 ; 55 L. J. Ch. 617.

{s) White T. W., (1893) 2 Ch. 41

;

62 L. J. Ch. 342.

(t) Story, 1182: Clark y. Taylor,

1 Drew. 642; Fisk v. Att.-Gen., i

Eq. 521 ; Biscoe v. Jackson, 35 Ch.

D. 460 ; 56 L. J. Ch. 540 ; Handell
V. Dixon, 38 Ch. D. 213; 57 L. J.
Ch. 899 ; Symcr v. Stanfield,- (19,^5)

1 Ch. 19 ; 64 L. J. Ch. 86.

(«) BtOTj,n&Z; Stubbs\.Sargon,
2Keen, 255; Blair y. Duncan, (1902)
A. C. 37; IfannenY.mih/er, (1902)
1 Ch. 876. ^ '
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But it would not carry into execution a will not made with

the formalities required by the WiUs Act (x)

.

(vi.) Charities are not deemed to be within the rule

against perpetuities. Thus, a bequest by a testator " for

the use and benefit of the poorest of his kindred," was

sustained as being a good charity (y). Eut this only

applies where there is an immediate gift to the charity.

If the gift is contingent upon a future and uncertain event

it is subject to the ordinary rule (z). If, therefore, an

immediate gift to a private individual is followed by an

executory gift in favour of a charity, or vice versa, the rule

applies, and the contingent gift can only take effect if it

certainly falls within the prescribed period («)

.

As to the treatment by equity of resulting trusts in

charitable gifts, see vifra, p. 75.

The general favour shown by equity for charities did Assets not

,, p . -ipji 111- n
marshalled in

not, however, go so tar as to permit oi the marshaihng ot favour of

assets in their favour, since to do so would have infringed chanties.

the Mortmain Acts. Thus, if a testator dying before

August 5th, 1891, gave his real and personal estate to

trustees upon trust to sell and pay his debts and legacies

and apply the residue to a charity, equity would not mar-

shal the assets by throwing the debts and legacies upon

the proceeds of the real estate and chattels real in order to

leave the pure personalty for the charity. The fund was

appropriated as if no legal objection existed as to applying

any portion of it to the charity ; and such proportion of

the charity legacies failed as in that way fell to be

paid out of the prohibited fund (b) . A testator might,

{x) 1 Vict. u. 26; Story, 1171; (2) C'hamherlayne -v. Brockett, %Gh..

Tuffnell V. Page, 2 Atk. 37 ; Sayer 211 ; Alt v. Lord Stratheden, (1891)

T. S., 7 Ha. 377 ; Innes v. Sayer, 3 3 Ch. 265 ; 63 L. J. Ch. 872.

Mao. & G. 606. [a) Lloyd- Phillips v. Davis, (1893)

[y] Att.-Gen. v. B. of Xortluini

berland, 7 Ch. D. 745 ; Gillani v
Taylor, 16 Eq. 581 ; Isaac v. Hefriez,

Amb. 595 ; Christ's Eosp. v. Grain-

ger, 1 Mac. & a. 460 ; TyUr v. T.

(1891) 3 Oh. 252 ; 60 L. J. Ch. 686

2 Ch. 491 ;
6'2 L. J. Ch. 681.

ih) Hobson v. Blaekbarn, 1 Keen,
273 ; Robinson v. Gov. of London
Sosp., 10 Ha. 19. See Co-nfordy.
Elliott, 29 Oh. D. 947 ; 66 L. J. Oh.
332.

n
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however, of course, himself direct his charitahle gifts to he

paid out of his pure personalty, and the Court was wont

to give full effect to such direction (c).

But hj the Mortmain Act, 1891 (rf), the former restric-

tion on the devise of lands for charitahle uses is removed

as to the wills of testators dyiag after August 5th in that

year ; but it is provided that lands so devised must be

sold withiu a year from the testator's death, unless the

time is extended by the Charity Commissioners or the

Court. And where money is given by wUl, and directed

to be laid out in the purchase of land for the benefit of a

charity, the gift is good, the direction void. The statute

is applicable notwithstanding that the will was dated

.before the Act (e).

Lewin'a
classification.

Express
trusts.

V. Classification of Trusts.

The leading division of trusts adopted by Mr. Lewin (/)

distinguishes between those trusts which are created by

the act of a party, and those which arise from the operation

of law. This classification recommends itself in that it

not only calls attention to the very prominent distinction

between the different kinds of trusts as regards their

creation, but also in that it coincides with an equally

prominent distinction in the nature of the trusts them-

selves. It therefore has all the merit that can be looked

for in a classification.

Trusts which are created by the act of a party are

denomiaated express trusts. Trusts which arise from the

operation of law are of two kinds, Eesulting Trusts and
Constructive Trusts. In certain cases, from the manner

{c) Miles V. Sarrison, 9 Ch. 316
;

Bavenscroft v. Workman, 37 Oh. D.

637 ; 57 L. J. Ch. 682.

{^ 64 & 65 Vict. 0. 73.

{e) Brompton Sosp. v. Lciiis,

(1894) 1 Ch. 297; 63 L. J. Ch.
186. See Lewis v. Sutton, (1901) 2
Ch. 640 ; 70 L. J. Ch. 747.

(/) 10th ed., p. 19.
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of a party's dealing with his property, equity presumes an.

intention on his part to sever the legal and equitable

interests by creating a trust. Such trusts are Resulting Eeaulting

Trusts. In other cases, without any reference to the ™^ ^'

expressed or presumed intention of the parties, equity will,

in order to satisfy the demands of justice and good conscience,

assume the severance of the legal and equitable iaterests,

and create a trust. Such trusts are Constructive Trusts. Constructive

These three several species of trusts wiU naturally yield

to further analysis as they are separately considered.

It may be well here to state that the trusts above Ambiguity of

described as Resulting Trusts are by some writers de- tr^tf."

signated Implied Trusts {g). The nomenclature here em-

ployed is that of Mr. Lewin, by whom the term " implied

trusts " is used to describe a sub-division of express trusts,

namely those trusts which are created by the use of in-

formal precatory expressions.

(g) Snell's Principles of Equity.

d2
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Section II.

—

Express Tkusts.

I. The Creation of the Trust.

II. Distinction between Executed and Executory Trusts.

III. Voluntary Conveyances and Trusts.

1. Gifts.

2. Unexecuted intentions to give.

3. Voluntary Trusts.

4. Statutory Modifications.

5. Trusts for Payment of Debts.

I. The Creation of the Trust.

As a general rule, any person who is competent to deal

with the legal estate may vest it in a trustee to be held by

him subject to the directions of the settlor.

Statute of 1. Before the Statute of Frauds, trusts of every species

29 Car.' II. 0^ property might have been created or transferred by
<=• 3- parol ; but by that statute (a) it was enacted,

s. 7.
" That all declarations or creations of trusts or confidences

" of any lands, tenements or hereditaments, shall be mani-
" fested, or proved by some writing signed by the party

" who is by law enabled to declare such trusts, or by his

" last wUl in writing " {b)

.

a. 9. " That all grants and assignments of any trust or confi-

" dence shall likewise be in writing, signed by the party
" granting or assigniag the same, or by his last wiU " (c).

{a) 29 Car. II. c. 3. [b) b. 7. (c) s. 9.
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" Provided always, that where any conveyance shall he s. 8.

" made of any lands or tenements hy which a trust or

" confidence shall or may arise or resrdt by the implication

" or construction of law, or he transferred or extinguished
" hy an act or operation of law .... such trust or con-

" fidenee shall have the hke force and effect as .... if

" this statute had not been made " (cl).

Thus a trust of freeholds, or of copyholds or of lease- Scope of the

holds, can no longer he created or transferred without a ^ ^ '^ "^^

written instrument. A trust of money, even though

secured on land (e), or of personal chattels, may still

he generally created by parol, but cannot be assigned

save by a written instrument ; and resulting and con-

structive trusts are unaffected by the Act.

These rules are applicable whatever be the object of the

trust, whether it be of a private or public or charitable

nature (/).

It is to be observed that the statute does not require Requires only

more than that the trusts within its purview shall be -writing.

manifested and proved by writing. It is satisfied by

icritten evidence of a trust which may not necessarily have

been origiually declared in writing (g). It is necessary,

however, that in such cases the evidence should clearly be

shown to relate to the subject of the alleged trust (A) ; and

not only the fact of the trust, but also the terms of it, must

be supported by evidence under signature (/).

2. No particular form of expression is necessary to the Formal ex-

creation of a trust, if, on the whole, it can be gathered that required!

°°

a trust was intended. " As a general rule, when property

" is given absolutely to any person, and the same person is

((^ B. 8. 314 ; Eoehefoucaiild v. Boustead,

[e) Peckham t. Taylor, 31 Beav. (1897) 1 Oh. 196 ; 66 L. J. Ch. 74.

,j-\ T-7 7 rr -77 .. o Tj -nr (A) Forster v. Hale, sup.
(/) Lloyd V. Spilkt, 3 P. Wms. ^ ' ' ^

344 ; 2 Atk. 148. (i) Ibid. ; Smith v. Matthews, 3

(g) Forster v. Sale, 3 Ves. 696
;

De Gt. F. & J. 139 ; Kronheim t.

Moorcroft y. Dowding, 2 P. Wms. Johnson, 7 Ch. D. 60.
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The three

certainties.

Words must
be imperative.

Illustrations.

Tendency of

the Court.

" by the giver, who has power to command, recommended
" or entreated, or wished to dispose of that property in

" favour of another, the recommendation, entreaty, or wish

" shall he held to create a trust, first, if the words are so

" used that on the whole they ought to he construed as

" imperative ; secondly, if the subject of the recommenda-

" tion or wish be certain ; thirdly, if the objects or persons

" intended to have the benefit of the recommendation or

" wish be also certain " [k).

(1.) The words must he imperative.

As illustrating what expressions are deemed to be suffi-

ciently imperative, we find that the words " wish and

request" (/), "have fullest confidence " («*), "heartily

beseech" («), "well know" (o), " of course he will give" (j}),

have beea so considered. But the leaning of the Court is

against construing merely precatory or recommendatory

words as creating trusts. Thus, if such expressions as the

above axe accompanied by other words which indicate an

intention that the first taker should have a discretionary

power over the subject, or that the donor did not intend

the wish to be imperative, no trust will be created (q).

The tendency of modern decisions is still more pronounced

in this direction, and such cases as Bardswell v. B. and

Robinson v. Smith would very probably not now be

followed (r) . The Court looks at the whole will, and not

merely at particular expressions in it, to ascertain the

testator's intention is). Thus, in Re Adams and the

Kensington Vestry {t), a gift of real estate "to the abso-

{k) Fer Lord Langdale, Knight

T. K., 3 Beav. 148, 172 ; 11 01. &
F. 513.

{Vj Godfreys. G., 11 "W.E. 554.

(«) Shovelton v. S., 32 Beav. 143.

(«) Meredith v. Seneage, 1 Sim.

642, 553.

(o) Bardswell^. B., 9 Sim. 319.

[p] Mobinson v. Smith, 6 Mad.
194.

(}) Soworth T. Bewell, 29 Beav.
18 ; Benson, v. Whittam, 5 Sim. 22.

(r) Zambe v. Eames, 10 Eq. 267 ;

6 Ch. 697 ; Eutchinson v. Tenant, 8
Ch. D. 540 ; I'aniallY. P., 9 Ch. D.
96.

(.s) Gregory v. Edmondson, 39 Ch.
D. 253.

(0 27 Ch. D. 394 ; 54 L. J. Ch.
87.
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lute use of " the testator's wife, " in full confidence that
" she would do what was right as to the disposal thereof

" hetween his children, either in her lifetime, or by will

" after her decease," was held not to create a trust. The
same was held by the House of Lords in a similar case,

where the expression used was " feeling confident that she

"\viU act " justly to our children in dividing the same when
" no longer required by her " {u).

Moreover, clear words of gift to a devisee for his own
benefit, free from control, wiU not be out down by subse-

quent words which amount to an expression of desire (,r)

.

A person apparently taking property by devise or Secret trust

bequest from a testator, with the knowledge of the existence tromd of"^

of another instrument, which he actually or impliedly fraud,

undertakes to carry into effect, will be fixed as a trustee

with the performance of the directions given in such instru-

ment, when the Court is satisfied that he has fraudulently

induced the testator to confide to him the duty which he

undertook to perform (y). In such cases the existence of

fraud induces a departure from the usual rule against

allowing any force to a document of a testamentary nature

not properly executed. In other words, fraud creates a

right to the discovery of secret trusts, notwithstanding the

"Wills Act (z), and such ti-usts may be proved by parol

evidence, notwithstanding the Statute of Frauds (a). But

if no trust is declared by the will, it is essential in order to

make the secret trust binding that it should have been

communicated to the devisee or legatee in the testator's

lifetime, and that he should accept that particular trust {b).

{u) JIussoorie Bank v. Satjnor, 7 McCorntick v. Grogan, L. R. 4 H. L.

App. Gag. 321 ; 51 L. J. P. C. 72
; 82 ; O'Brim v. Tyssin, 28 Ch. D.

and see jrHliams v. TT., (1897) 2 372; 54 L. J. Ch. 284; Moss v.

Ch. 12; 66 L. J. Ch. 485; Trench Cooper, IJ. & H. 352.

V. Samillon, (1895) 2 Ch. 370; (z) Thynn v. T., 1 Vem. 295;

64 L. J. Ch. 799; Sill v. S., iVoms v. J'mzCT-, 15 Eq. 318, 330.

(1897) 1 Q. B. 483; 66 L. J. Q. B. (a) Echcards v. Pifo, 1 Ed. 267.

329. (h) SoyesT. Carritt, 26Ch.D.631

;

[x) 3Ieredith v. Beneage, supra; 53 L. J. Ch. 654; see Scott v. Pitt

White v. Briggs, 15 Sim. 33. Elvers, (1901) 1 Ch. 352 ; 70 L. J.

(2/) Godefroi on Trusts, p. 79 ;
Ch. 257

;
(1902) 1 Ch. 403.
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Subject must
be certain.

(2.) The subject-matter must he certain.

Thus where a testator devised real property to his wife

to he sold for the payment of his dehts and legacies in aid

of his personal estate, and added that he " did not douht

Illustrations, but his wife would he kind to his children," no trust was

created, because no right to any particular part of the

estate was conferred (c) . So in a similar case where the

words used were " not doubting, as she has no relations of

her own, but that she will consider my near relations

should she survive me, as I should consider them myself

should I survive her," the result was the same {d) . Similarly

the expressions " well knowing he will remember " certain

objects (e), "do justice to," or "deal justly and properly

with" (/), or a recommendation to give "what shall be

left at his death "
(</), or " what he may have saved " (h),

are considered too indefinite to create a trust (i). But

such cases must be distinguished from those in which there

is a gift over of a legacy, or so much thereof as shall not

have been paid to or received by the legatee. Such a gift is

not void for uncertainty {h).

Objects must
be certain.

(3.) The objects or cestuis que trust must be certain.

In Harland v. Trigg (/), where a testator gave lease-

holds to his "brother for ever, hoping he will continue

them in the family," Lord Thm-low held that no trust

was created, and said :
" I take the rule of law to be this,

" that two things must concur to constitute these devises,

"—the terms and the object. Hoping is in contradistinc-

" tion to a direct devise ; but whenever there are annexed
" to such words precise and direct objects the law has eon-

(c) Biiggins v. Yates, 9 Mod. 122.

\d) Sale V. Moore, 1 Sim. 634
;

and see Curtis v. Eippon, 5 Mad.
534.

[e) Bardswell v. S., 9 Sim. 319.

(/) PopeY. P., 10 Sim. 1.

(g) Wynne v. Hawkins, 1 Bro.

C. G. 179.

(A) Cowman v. Harrison, 10 Ha.

234.

(i) See also Ilade y. B., 5 Madd.
118 ; Finden v. Stephens, 2 Ph. 142

;

Eorwood V. West, 1 S. & S. 387
;

Sh^w V. Lawless, 5 01. & F. 129.
(k) Chaston v. Seago, 18 Oh. D.

218 ; 50 L. J. Oh. 7i6 ; Johnson v.
Crook, 12 Oh. D. 639.

{I) I Bro. 0. 0. 141.



THE CREATION OF THE TRUST. 41

" nected the whole together, and held the words sufficient

" to raise a trust ;—but then the objects must be distinct."

Similarly the expression "near relations " (ot) has been

considered too indefinite to create a trust.

The distinction must, however, be carefully observed Distinction

between those cases in which, as above, it was held that no Z manifestly

trust was created, and therefore the legatee might hold the intended,

estate or bequest beneficially, and other cases in which,

though the terms are not sufficiently certain and definite

to create an effectual trust, it is, nevertheless, the manifest

intention of the testator that there shall be a trust of some

kind, and that the donee shall not take beneficially. It is Then trustee

an unfaihng principle that //' a trust is clearly intended, the benefioiaUy.

intended trustee cannot take beneficially. In Briygs v.

Penny {n). Lord Truro said: "If a testator gives upon

"trust, though he never adds a syllable to denote the

" objects of that trust, or though he declares the trust in

" such a way as not to exhaust the property, or though he
" declares it imperfectly, or though the trusts are illegal,

" still, in all these cases, as is well known, the legatee is

" excluded, and the next of kin " or the heir " takes." In

Stead V. Mellor (o) it was intimated that the precise words

used in Briggs v. Penny were barely sufficient to indicate

a clear intention to create a trust, but the principle above

quoted was not questioned.

(4.) The object of the trust must be lawful.

The Court will not permit the system of trusts to be Object must

directed to any object that contravenes the policy of the

law. Thus a trust of personalty cannot be limited to A.

and his heirs, nor can it be entailed. If such words are

used, they will vest an absolute interest in A.
( j?)

.

Similarly, trusts which contravened the Mortmain Acts, Mortmain
Acts, &o.

{m) Sale t. Moore, 1 Sim. 534 ; & G. 546.

and see Blair v. Duncan, (1902) (o) 5 Oh. D. 225.

A. 0. 37. (p) Duke of Norfolk's Case, 3 Ch.

(«) 3 De G-. & Sm. 525 ; 3 Mao. Ca. 9 ; 1 Vern. 164.
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whether openly or secretly [q), or the law of perpetuities (r),

or the policy of the law of bankruptcy (s), were held void.

Nor can property be settled on trust for illegitimate chil-

dren to be thereafter bom (f) , nor on any trust adverse to

religion or morality (ii), or savouring of simony («).

Court -will Where a trust is created for an unlawful or fraudulent

cestui que trust purpose, the Court will neither enforce the trust in favour

of the parties intended to be benefited, nor assist the

settlor to recover the estate («/). But if the object be

partly lawful and partly unlawful, and the Court can

sever the two, it wOl hold good and execute the lawful

part (s)

.

nor author of

the trust.

Power in

nature of

a trust.

Executed by
the Court.

"When.

3. Power in the nature of a trust.

In addition to the cases in which upon words of recom-

mendation a trust simply has been held to be created,

there is another class of cases in which powers are given

to persons, accompanied with such words of recommenda-

tion in favour' of certain objects, as to invest them with

the nature of trusts ; so that if the donees fail to exercise

such powers in favour of the specified objects, the Court

will take upon itself to a certain extent the duties of the

donees.

In order to induce the Court so to do there must be

something more than a mere power of disposing (a) ; but

if there appears, in connexion with the words creating the

power, " a general intention in favour of a class, and a par-

" ticular intention in favour of individuals of that class to

" be selected by another person, and the particular inten-

(j) Way V. East, 2 Drew. 44
;

Stickland v. AUridge, 9 Vea. 510.

[r] B. of Norfolk's Case, 3 Ch.

Ca. 9.

(s) Graves v. Dolphin, 1 Sim. 66
;

Siginhotham v. Sohnc, 19 Ves. 88.

(0 Medworthy. Pope, 27Beav. 71.

(«) Thorntonv. Eowe, 31 Beav. 14.

(x) Cowper v. Mantell, 22 Beav.

231.

(y) Cottingtm v. Fletcher, 2 Atk.
155 ; Saigh v. Kaye, 7 Ch. 473.

[z) Mitford V. Reynolds, 1 Ph.
185; Se Birketi, 9 Ch. D. 576;
Vaughan v. Thomas, 33 Ch. D. 187 ;

Bird V. Lee, (1901) 1 Ch. 715 : 70
L. J. Ch. 444.

(o) Brown v. Siggs, 8 Ves. 561,
57«; Re Weekes' Settlement, (1897)
1 Ch. 289 ; 66 L. J. Ch. 179.
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" tion fails from that selection not being made, the Court
" wlU carry into effect the general intention in favour of

" the class" (b). In such a case the power is so given

as to make it the duty of the donee to execute it, and

the Court will not allow the objects to suffer from his

negligence (c).

Further, if in such a case a rule is laid down for the

guidance of the donees of the power, which they do not

act upon, the Court will act upon it, exercising the same

judgment as the trustees should have done. In Goicer

V. Mainwaring {d), the trustees were to give the residue of

the property to the testator's friends and relations where

they should see most necessity, and as they should see most

equitable and just. On the surviving trustee refusing to

act, the Court considered that it could follow the rule in-

dicated and judge of the necessity. In the absence of such

guidance, the Court would distribute the fund equally

among the objects of the trust {e) on the principle that

equality is equity. The same principle was followed in

Salusbury v. Denton (/), where a widow was directed to

apply on her death part of a fund for a charity, the re-

mainder to be at her disposal among the testator's relations

in such proportions as she might be pleased to du^ect. The

fund was equally divided, one-half being devoted to the

charity, the other divided amongst the testator's next of

kin capable of taking within the Statutes of Distribution.

There is a distinction which should be noticed between Distinction

those cases in which there is a gift to a class with a subse-
no^expres^r

'^

quent power of appointment amongst the class, and those gift to a class.

in which there is no gift to the class except in or by means

of the power ; as, for instance, where there is a bequest to

a wife for her own benefit, trusting that she will at her

decease give and bequeath the same to the childi-en. In

(b) Per Lord Cottenham, in Bur- {d) 2 Ves. sr. 87.

rough v. Fhilcox, 5 Mj. & Cr. 72. (e) Doylcy v. Att.-Gen., 2 Eq. Ca.

(c) Brown v. Siggs, 8 Ves. 576 ; Ab. 194.

6 My. & Cr. 92. (/) 3 K. & J. 529.
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Time of

ascertaining

class depends
on whether
donee has a
life interest

or not.

the first case, the property vests until the power is exercised'

in all the memhers of the class, and in default of appoint-

ment they will all take {g). The property is, in other

words, vested in the whole class, suhject to be divested or

revested by the exercise of the power. But in the second

case, there being no primary gift to the class, that is, no

gift to the children in express terms, those only can take

in default of appointment who might have taken under an

exercise of the power. Thus the issue of a deceased

child, in the case given, would not take in default of

appointment (h)

.

It is to be observed that where the donee of the power

has a life interest in the fund, the class to take in default

of appointment is determined by the state of facts at the

death of the donee of the power (i). If he has not, it will

be determined by the state of facts at the death of the

donor of the power {k).

Distinction

between
executed and
executory
trusts.

II. Executed and Executory Trusts.

One of the most important of the sub-classifications of

express trusts is that which distinguishes between executed

and executory trusts. On this subject the leading autho--

rity is the case of Gleiiorchy v. Bosville (1).

In this case A. devised real estate to his sisters B. and C,
their heirs and assigns, upon trust until his granddaughter

D. should marry or die to receive the profits, and thereout,

to pay her £100 a year for her maintenance ; the residue

to pay debts and legacies, and after payment thereof in

trust for the said D. ; and upon further trust, that if she

{g) lamiert v. Thivaites, 2 Eq.
151.

(h) Walsh V. Wallinger, 2 Euss.
& My. 78.

(i) Harding v. Olyn, 1 Atk. 469.
{k) Cob T. Wade, 16 Ves. 27.
It) Ca. t. Talh. 3 ; 1 W. & T.

L. C. 1.
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lived to marry a Protestant of the Churcli of England,

and at the time of such marriage were of the age of 21 or

upwards, or, if under that age, such marriage were with

the consent of the said B., then to convet/ the said estate

with all convenient speed after such marriage to the use

of the said D. for life, without impeachment of waste,

remainder to her husband for life, remainder to the issue

of her body, remainders over. It was held that though

D. would have taken an estate tail had it been the case of

an immediate devise, yet that the trust being executory

was to be executed in a more careful and accurate manner

;

and that a conveyance to D. for life, remainder to her

husband for life, remainder to their first and every other

son, with remainder to the daughters, would best serve the

testator's intent.

This case is the foundation of a long series of decisions

in which the distinction between executed and executory

trusts is recognised.

A trust is said to be executed when no further act is Definition of

required to give effect to it, the terms of the trust being ^^^^_
^

-completely declared by the instrument creating it; as

where an estate is conveyed or devised unto and to the

Tise of A. and his heirs in trust for B. and the heu-s of his

body.

A trust is said to be executory when some further act Executory

must be done by the author of the trust or by the trustees

to give effect to it, as in the case of marriage articles,

which require a settlement to follow to declare fully the

limitations of the trust, or as in the case of a will by which

property is devised to trustees upon trust to settle or convey

in a more perfect and accurate manner.

The distinction between an executed and an executory

trust does not rest merely on the fact that the trustee may

be required to execute some further instrument to give

full effect to his trust. For instance, a mere direction to

convey upon certain specified trusts will not render those

trusts executory, so as to give to a Court of equity the
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latitude of construction which we shall see to be applicable

in the case of executory trusts. The true distinction de-

pends on the question whether the creator of the trust haa

been what is called his own conveyancer ; whether, that is

to say, "he has so defined his intention that you have
" nothing to do but to take the limitations he has given

" you, and convert them into legal estates," or has left it

to the Court to make out from general expressions what

his intention is {m)

.

It is clearly established that in the case of executed

trusts a Court of equity will construe technical words in

the same manner as a Court of law would construe them

when applied to legal estates. If, for instance, an estate

is vested in trustees and their heirs in trust for A. for life

without impeachment of waste, with remainder to trustees

to preserve contingent remainders, with remainder ia trust

for the heii's of A.'s body, the trust being executed, A. will,

according to the rule in Shelley's case, take an equitable

estate tail, just as he would have taken a legal estate tail

in case similar words of Kmitation had been used in a

conveyance direct to himself without the intervention of

trustees («).

In cases, however, of executory trusts where something

is left to be done—viz., the trusts are left to be executed

iu a more careful and more accurate manner—a Court of

equity does not consider itself bound to construe technical

expressions with the same legal strictness. If, from the

natiire of the instrument or from the circumstances of the

case, a contrary intention of the creator of the trust can

be ascertained, the Court wUl, in supplying or directing

the further act necessary for the execution of the trusts,

mould the trusts according to such intention.

The effects of the distinction between executed and

executory trusts are most conspicuous in two classes of

(m) Ter Lord St. Leonards, Egerton v. Broionlow, 4 H. L. 1, 210.

(«) Wright \. Pearson, 1 Eden, 119; Amten-7. Taylor, ibid. 361.
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cases : 1. Those arising under marriage articles. 2. Those

arising vnder icilk. It is sometimes represented that these

two classes of oases are treated on different principles.

This is not strictly true. The principle in both cases ^i^-. to follow

is that the executory trusts are to he carried into execu- intention

;

tion in accordance with the intention of the creator of the

trust. The difference between the two cases is that mar- tut in articles

riage articles from their very nature afford an indication may beki^-°'^

of that intention, which is wanting in the case of a will, feared.

In the former the presumed object of the instrument is to

make provision for the issue of the marriage ; in the latter Sems in -wills.

there is no reason to suppose that a testator intends his

beneficiary to take one quantum of interest rather than

another, an estate for life rather than an estate in tail or

in fee (o). If, however, even in the ease of a will, it can

be ascertained from the language employed that the tes-

tator did not mean to use the expressions he has employed

in their strict technical sense, the Court in decreeing such

settlement as he has directed, that is, in executing the

executory trust, will so construe his words as to execute

his intention {p). The precise nature of the contrast

between the two cases wiU fully appear in the detailed

separate consideration of executory trusts under marriage

articles and those arising under wills.

I. Executory trusts under marriage articles.

If, in articles before marriage, for making a settlement Construction

of the real estate of either the intended husband or wife, ^^ estate

it is agreed that the same shall be settled upon the heirs

of the body of them or either of them, in such terms as

would, if construed with legal strictness according to the

rule in Shelkt/'s case, give either of them an estate tail,

and so enable him or her to defeat the provision for the

issue by barring the entaU, Courts of equity, considering

(o) Eochford T. Fitzmatirice, 2 Dr. & W. 1

.

Ip) Blackburn v. StnUes, 2 V. & B. 369.
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that the special object of the articles is to make provision

for the issue of the marriage, wiU in conformity with the

presumed intention of the parties, decree a settlement to

be made upon the husband or ivife for life only, ivith re-

mainder to the issue of the marriage in tail as purchasers [q).

When the words "heirs of the body," or "issue," are

held to indicate an intention that the issue of the mar-

riage should take as purchasers, a settlement will be

decreed in favour of daughters as well as sons ; thus the

form of the limitation will be to the first and other sons

successively in tail, with remainder to the daughters

as tenants in common, vdth cross remainders between

them (r).

Though the principle on which the Courts act in these

cases is to make such provision for the issue of the marriage

as it shall not be in the power of either parent to defeat,

where articles are so framed that the concurrence of loth

parents is requisite in order to defeat the provision for the

issue, the Court has refused to interfere, considering that

it may have been the intention' of the parties to the articles

that the husband and wife should jointly have such power.

And so, where it appears on the face of the articles that

the parties themselves knew and made a distinction between

limitations in strict settlement, and limitations leaving it

in the power of one of the parents to bar the issue, a strict

settlement of the whole will not be decreed («)

.

Where words are used in articles which would, if inter-

preted strictly, create a joint tenancy among the children

of the marriage, equity will decree a settlement upon them

as tenants in common, either with provisions for limitiug

over the shares of any who die under age and without is-

sue if), or for making the interests of the children contin-

gent on their attaining 21, being sons, or being daughters.

(?) Trevor v. T., 1 P. Wms. 622

;

Streatjkld \. 8., ca. t. Talb. 176.

(r) Nandick t. Ifilkes, Gilb. Eq.
Kep. 114.

359.

Sowel V. H.,2 Vea. sr. 358,

{t) Taggart v. T., 1 S. & L. 84,
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attaining that age or marrying (u) . But surrounding cir-

cumstances may modify the operation of this rule (.r)

.

It has been laid down that executory trusts in post- Same rules

nuptial settlements will receive the same construction as nuptial°set°tle-

executory trusts in wills (y).
ments.

II. Executory trusts in wills.

(1.) As to real property.

Unless the intention of the testator appears from the In wills realty

wiU itself that he meant the words "heirs of the body," or aUaw!fnlesa
words of similar import, to be words of purchase, Com-ts of contrary in-

equity wiU. direct a settlement to be made according to rent,

the strict legal construction of those words ; but if such an

intention is apparent on the face of the will, the Court wiU
give effect to it. The principles involved cannot be better

illustrated than by comparing the cases of Sweetappile v.

Bindon (s), and Fapillon v. Voice («). In the former, B, What

gave by will £300 to her daughter Mary to be laid out by indication of

her executrix in lands, and settled to the only use of her pf'fit^ry
intention.

daughter Mary and her children, and if she died without

issue, the land to be equally divided between her brothers

and sisters then living. Lord Cowper said that had it

been an immediate devise of land, Mary, the daughter,

would have been by the words of the will tenant in tail

:

and in the case of a voluntary devise, the Court must take

it as they found it, and not lessen the estate or benefit of

the legatee; although upon the like words in marriage

articles it might be otherwise. Here there was an execu-

tory trust indeed, inasmuch as the executrix was required

to execute a settlement to give effect to the testatrix's

intention ; but, the instrument being a will, which con-

ferred a benefit voluntarily on Mary, there was nothing to

(m) Toimg T. Macintosh, 13 Sim. (y) EochforAy. FiUmaurice, 1 C.

445 ; Cogan t. BuffieU, 2 Ch. D. 44, & L. 153 - 2 Dr. & "W. 1, 19.
50. '

'

{x) In re Mellasis' Trust, 12 Eq. W 2 Vern. 536.

218. (o) 2 P. Wms. 471.

S. E
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lead one to suppose that a lesser quantum of interest rather

than a greater was intended to be conferred : therefore the

Court had no ground for attributing to the words used any-

other than their strict legal meaning (J). In Papilbn v.

Voice, A. bequeathed a sum of money to trustees in trust

to be laid out in a purchase of lands and to he settled on B.

for Hfe, without impeachment of waste, remainder to trus-

tees and their heirs during the life of B. to preserve con-

tingent remainders, remainder to the heirs of the body of

B., remainder over, with power to B. to make a jointure

;

and by the same will A. devised lands to B. for his Hfe,

without impeachment of waste, remainder to trustees and

their heirs during the Kfe of B. to support contingent re-

mainders, remainder to the heirs of the body of B., remain-

der over. Lord Chancellor King declared as to that part

of the case where lands were devised to B. for life, though

said to be vrithout impeachment of waste, with remainder

to trustees to support contingent remainders, remainder to

the heirs of the body of B., this last remainder was within

the general rule, and must operate as words of limitation,

and consequently create a vested estate tail in B. ; but as

to the other point, he declared the Court had a power over

the money directed by the will to be invested in land, and

that the diversity was where the will passed a legal estate,

and where it was only executory, and the party must come

to the Court in order to have the benefit of the will ; that

in the latter case the intention and not the rules of law

must be followed ; so that as to the lands to be purchased,

they should be limited to B. for hfe, with power to B. to

make a jointure, remainder to trustees during his life to

preserve contingent remainders, remainder to his first and

every other son in tail male successively, remaiader over.

It will be observed that the great distinction between this

ease and Sweetapple v. Bindon lay in the fact, that here the

testator had divided his lands with which he intended to

(S) SeaU v. S., 1 P. Wms. 290.
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benefit B. into two parcels, one of whicli he devised to B.

on certain limitations which were construed legally to carry

an estate tail, and the other of which he directed to be

settled on B. on the same limitations. This division

afforded an index to the testator's intention, for there could

have been no object in it if the limitations of both parcels

were to be interpreted in the same way. There was here,

therefore, an indication of intention which was lacking in

Sweetapple v. Bindon ; and therefore the executory trust

was interpreted, not strictly, as in that case, but in a

manner similar to that in which it would have been treated

had it occiirred in marriage articles.

There are many ways in which a testator may so indi- Particular

cats his intention as to lead the Court in construing an

executory trust to depart from the strict legal signification

of the words he employs ; for instance, by instructing

trustees to take " special care in such settlement that it

shall not be in the power of A. to dock the entail of the

estate given to him during his life" (c), or by directing that

the heirs of the body or issue shall take "in succession or

priority of birth," or that the settlement shall be made
" as counsel shall advise," or " as executors shall think

fit " {d) ; or again, " in such manner and form as that if A.

should happen to die without leaving lawful issue, then

that the property might descend after his death unin-

cumbered "(e); so where a testator directed a conveyance

to his daughter for her life, and so as she alone, or such

person as she should appoint, should take the rents and

profits, and so that her husband should not intermeddle

therewith, and from and after her decease in trust for the

heirs of her body for ever, Lord Hardwicke considered

that as there was a plain intention to exclude the husband

(c) Leonard v. E. of Sussex, 2 viUe-West v. Solmesdale, L. E. 4

Vem. 526. H. L. 543.

{d) TTMte V.Carter, 2 :Eden, 366; (e) Thompson v. Fisher, 10 Eq.

Bastard v. Froby, 2 Cox, 6 ; Sack- 207.

e2
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from all benefit, present or future Intercast, the words

"heirs of her body" should be construed as words of

purchase, and that the wife was entitled to a life estate

only ; because otherwise, if the wife predeceased her hus-

band, he would get a considerable benefit contrary to the

testator's intention, as tenant by the curtesy (/) . It

requires, however, a stronger case to lead the Court to this

interpretation when the word " heirs " is used than it does

when "issue" is the term employed, the word "heirs"

being naturally a word of limitation {g). And where the

trusts and limitations of land to be settled are expressly

declared by the testator, the Court has no authority to

make them different from what they would be at law (/?).

In Avills, as in marriage articles, when the words " heirs

of the body" or "issue" are construed as words of purchase,

they will be held to include daughters as well as sons, and

the settlement will be decreed to be made in default of

sons and their issue upon daughters as tenants in common
in tail general, with cross remainders between them (i) ; and

although, in the ordinary construction of a gift by will to

a wife and childi'en, they would take as joint tenants {k),

where there has been a direction to secure the fund for the

benefit of the wife and children, the Court has inferred an

intention that the fund should be settled in the usual

manner upon the wife for life, remainder to her children {I).

Where in a icill there are directions for a settlement in

terms which are ordinarily construed to create a joint

tenancy, the Court has no authority, as in the case of

marriage articles, to vary them in execution by giving a

tenancy in common in the settlement unless there is some-

thing to indicate that such was the intention [m)

.

(/) Roberts v. Dixwell, 1 Atk. 607.

{ff) Meure v. M., 2 Atk. 265.

(h) Aust&n V. Taylor, 1 Eden,
361.

(«) Bastard v. Froby, 2 Cox, 6
;

Trevor v. T., 13 Sim. 108 ; 1

H. L. 239.

{k) Newill V. N., 7 Ch. 253, 256.
U) Combe v. Hughes, 14 Eq. 415.

(»j) Xarryat v. Townly, 1 Ves. sr.

102; Synge v. Sales, 2 Ba. & Be.
499.
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(2.) As to personalty.

Wliere chattels are given by will, and dii'eoted to go by Personalty

reference to limitations of real estate in strict settlement absolutely^
^

or as heirlooms, either simply or "as far as the rules of ^* ''^^'^•

law and equity wiU permit," Courts of equity will not, even

though the legal estate be in executors, construe the trusts

of the will as executory, so as to prevent the chattels vest-

ing absolutely in the first tenant iu tail upon his birth (n).

But if a plain intention be expressed that no person shall Contrary

take the chattels absolutely who does not live to become followed if

entitled to the possession of the real estate, the Court wiU '^^pressed.

execute that intention (o). In a recent case a distinction

was drawn between a bequest of specific chattels to E.,

" to be enjoyed and go with the estate," and a bequest of

other chattels to trustees on trust to select and set aside

certain of them " for the said E. and his successors to be

held and settled as heirlooms and to go with the title."

There was held to be an executory trust of the latter, but

not of the former chattels (p)

.

HI. The doctrine of cy-pres.

Where an executory trust in articles or in a will if Execution

carried literally into efEect would be void for illegality, as
"y'^^^^-

by infringing the rule against perpetuities, the Court will,

in order to carry the testator's intention into effect as far

as possible, apply the priuciple of cy-pres, and direct a

settlement to be made as strictly as the law wiU permit {q)

.

(«) Foley V. Burnell, 1 Bro. C. C. see Bill v. H., (1897) 1 Q. B. 483 ;

274 ; Sarrington v. S., L. R. 5 66 L. J. Q. B. 329.

H. L. 87. (?) Humherston v. S., 1 P. Wms.
(o) Totts Y. P., I H. L. 671. 332 ; and see Sampton v. Bolman,

(p) Cockerell t. E. of Essex, 26 6 Ch. D. 183; Miles v. Sarford, 12

Ch. D. 538; 53 L. J. Oh. 645 ; and ibid. 691.
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III. Voluntary Conveyances and Trusts.

The questions whicli arise in connexion with gifts, con-

veyances, and declarations of trust which are unsupported

by consideration, are so numerous and so important as to

require separate and careful investigation.

One of the most important questions which require

attention in this connexion is the distinction between a

gift, an intention to give which is not completely carried

into effect, and the creation of a voluntary trust.

1. First, what is necessary to constitute a complete gift,

or donatio inter vivos ?

(1.) In order to effect a gift of lands, it is necessary that

the transfer should be effected by deed. A feoffment (un-

less made under a custom by an infant) is void without

this evidence (r).

(2.) As to a gift of chattels, the best opinion seems to be

that it must either be perfected by delivery of possession,

or evidenced by deed (s) . A mere verbal gift of a chattel

to a person in whose possession it already is, has been held

not to pass any property therein (^). On the other hand,

where the donor has, without manual delivery, in effect

transferred the possession, this has been considered suffi-

cient to complete the gift, the conduct of the parties

evidencing a change of ownership (ii). When such a gift

is evidenced by deed without delivery, it is complete unless

and until disclaimer by the donee {x), which may be by
parol.

(3.) The delivery by the donor to the donee of securities

transferable by dehvery, with words of gift, and an inten-

()•) 8 & 9 Vict. c. 106, s. 3.

(s) Irons T. Smallpiece, 2 B. &
Aid. 551, 552.

{t) Shower v. Pilcle, i Exch. 478.

(m) Fhrt/ V. Denny, 7 Exoh. 583
;

Ward V. Audland, 16 M. & W. 862

;

KUpin V. Matleij, (1892) 1 Q. b!
582.

(x) Siggers v. Evans, 6 E. & B
367,
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tion on both sides to pass the property, constitutes a valid

donation (y)

.

(•±.) A gift of chattels may be made by a husband to his Between

wife without the intervention of a trustee, but in order to ^^at^"'^
^^

establish an allegation of such a gift there must be clear

and distinct evidence corroborative of the wife's testi-

money (s) . The tendency of the Court is to regard slight

circumstances as sufficient corroboration of the wife's claim

where money which was originally her separate estate has

come into her husband's power (a).

2. Unexecuted intentions to give. Unexecuted

. . ... intentions

There is a marked and important distinction between to give,

that class of cases in which a settlor without consideration

creates a trust in favour of others, and those in which he

has ineffectually attempted by an imperfect gift to confer

his whole interest upon volunteers.

(1.) It is clear that a mere expression of intention to Mere promise

divide property with, or to leave it to others, or a mere

promise to give, wiU not be enforced {b). The maxim ex

nuclo pacta nan oritur actio is as applicable in equity as at

law. No action will Ke for the execution of an agreement

which is not supported by consideration. And further, a

consideration merely meritorious will not suffice, so that a

voluntary covenant by a father to surrender copyholds to

trustees for the benefit of his children was held to be

wholly nugatory (c)

.

(2.) But where the donor has gone farther than that. Clear evidence

-, , ,11,1 , •XT, J • SL i. of intention to
and has actually taken some steps witn a design oi trans- ^j^g ^^u ^^
ferring his property, which steps are, however, ineffectual "reate a trust.

at law for that purpose, the question has arisen whether

equity ought not in such circumstances to come to the

[y) M'Culhch v. Bland, 2 Giff. 657 ; 61 L. J. Ch. 737.

428; Bromleij v. Brunton, 6 Eq. (S) MppleY. Corles, 11 Ha. 183;

275 ; Sill V. Wilson, 8 Ch. 888. Lister v. Hodgson, 4 Eq. 30.

(z) Grant v. G., 34 Beav. 623. {c) Jefferys v. /., Cr. & Ph. 138;

(a) Zowe V. E., 2 De G. & S. Green v. Patterson, 32 Ch. D. 95;

294; Whittaker v. W., 21 Ch. D. 56 L. J. Ch. 181.
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assistance of the intended beneficiaries, and to give efiect

to the imperfect legal assignment by treating it as creating

a trust of the property in their favour. This question has

given rise to a great number of cases which it is not always

easy to reconcile, but the general result of which is that

the most clear intention to confer a direct interest will not he

sufficient of itself to create a trust in favour of a volunteer.

Thus where a person endorsed upon the receipt for one

of the subscriptions in the F. & C. Navigation Company,
" I hereby assign to my daughter B. all my right, title

" and interest of and in the enclosed call, and all other calls

" in the F. & 0. Navigation Company," but never parted

with the paper, the Court refused to hold that a trust was

created. He might have assigned the property if he chose,

but he did not ; and there was no power to compel him to

do so. His act amounted to some evidence of intention to

transfer the property, but there was a locus pcenitentice as

long as the act was incomplete (d)

.

So where the obligee of a bond signed a memorandum
not under seal, which was indorsed upon the bond, and

purported to be an assignment thereof without considera-

tion to a person to whom at the same time the bond was

delivered, it was held that the gift being not complete, the

Court could not give efEect to it as a trust (e).

There are indeed some cases which seem to be incon-

sistent with the above rule, and which indicate an inclina-

tion to hold that to amount to a declaration of trust which

according to ordinary rules of construction would amount
only to an imperfect assignment (/). But the more recent

and emphatic decision in Richards v. Belbridge (g) follows

the more powerful current of authorities, and thus expresses

their principle,—•" The true distinction seems to be plain and
" beyond dispute ; for a man to make himself a trustee, there

(<i) Antrolus v. Smith, 12 Ves.

39; SearU v. Law, 16 Sim. 95.

{e) Edwards T. Jones, 1 My. &
Cr. 226 ; Dillon v. Ooppin, 4 ibid.

647.

(/) Richardson v. R., 3 Eq. 686
;

Morgan y. Malleson, 10 Eq. 476.
(?) 18 Eq. 11.
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"must he an c.repression of intention to become a trustee,

"ichereas words of present gift show an intention to give over

"property to another, and not to retain it in the donor's own
" hands for any purpose, fiduciary or otherwise" [h).

(3.) Wliere a voluntary instrument, although, effecting Where a valid

no legal transfer of property, creates a valid legal obliga- tifn created^

tion, equity virill give effect to it (?). Thus where a person equityj^iil

covenants, without consideration, to pay a sum of money, to it.

if the covenant is complete, and the Court is not called

upon to do any act to make it perfect, it will give effect

to a trust declared thereupon {k) . This case is distinguish-

able from such as Jeff'erys v. J. (l), in that the Court was

there asked to enforce a further act necessary at law to

complete the obligation; namely, to sm-render the copy-

holds according to the voluntary covenant.

Where a paper is of a testamentary character, but Imperfect

invalid from want of proper execution, it cannot be en- not aided,

larged or converted into a declaration of trust (»*) ; and

if a testator by will gives property upon trusts afterwards

to be declared, he cannot make any valid declaration of

such trusts, except by an instrument duly executed as a

win or codicil. In the absence of such an instrument,

the property would fall into residue («)

.

3. Voluntary trusts. Voluntary
trusts.

(1.) Where the plaintiff's claim rests not on the allega-

tion of a gift, complete or incomplete, but of a trust

created in his favour, it is clearly settled that when a trust

is actually created, and the relation of cestui que trust

established, a Court of equity wOl in favour of a volunteer

enforce the execution of the trust against the person

(h) See also Milroy v. Lord, i De (k) C'lough v. Lambert, 10 Sim.

Gr. F. & J. 274; Breton Y. Woollven, 174.

17 Ch. D. 416 ; 50 L. J. Ch. 369 ;
m Cr. & Ph. 138.

?"?"n^ o^o-;,

'^^^^' ^ ^^- *^^
'

^^ H ^"rriner v. Sobers, 16 Eq.

(i) Sail V. Falmer, 3 Ha. 532
;

'

Dawson v. Kearton, 3 Sm. & GifB. («) Johnson v. Sail, 5 De G, &
186. Sm. 85.
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creating it and all subsequent volunteers ; but it will not

on bebalf of volunteers interfere for the purpose of esta-

blishing the relationship of trustee and cestui que trust by

creating a trust. The leading authority which expressly

decides this point is Ellison v. Ellison [o).

The rule is sufficiently simple, but its application is

often by no means free from difficulty, as it is frequently

a question of much nicety to determine whether or not

the relation of trustee and cestui que trust has been esta-

blished.

It may be well, before considering in detail the cases

which illustrate the principle, to remind the reader that

voluntary trusts are, equally with others, within the pui--

view of the Statute of Frauds. If lands are concerned,

therefore, such trusts must by s. 7 of that statute be

evidenced by some writing ; but a trust of pure personalty

may be validly created by a parol declaration (^). In

these cases, however, if doubt or difficulty arises respecting

the words alleged to have been used, the Court may give

weight to the suggestion that the words, not being com-

mitted to writing, may not express the deliberate senti-

ments of the party [q).

(2.) There seems at first sight to be but a narrow dis-

tinction between some cases where equity has given effect

to such voluntary trusts, and those cases which have been

described as imperfect gifts, in which the Court would not

interfere on behalf of the would-be beneficiaries.

In Fortescue v. Burnett {r), J. B. made a voluntary

assignment by deed of a policy of assurance effected upon

his own life to trustees upon certain trusts, and delivered

the deed to one of the trustees. The grantor kept the

policy in his own possession, and no notice of the assign-

ment was given to the assurance office. It was held that

(o) 6Ve3. 656; 1"W. &T. L. 0.

273.

(p) MrFaddeii v. JenJcyns, 1 Ph.

163 ; Shenstone v. Brock, 36 Ch. D.

541 ; 56 L. J. Ch. 923.

(?) Dipple V. Corles, 11 Ha. 183.

()) 3 My. & E. 36.
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an enforceable trust was created, since no act remained to

be done by the grantor which, to assist a volunteer, the

Court would not compel him to do. The facts and the

result were similar in Pearson v. Amicable Assurance

Co.{s). A comparison of these cases with Edwards v. The true

Jones and Richards v. Belbridge (t) will show that while

they agree in the fact that the act of the grantor was

incomplete, they differ in the crucial fact that in the

former the steps which were taken tended, though not

complete, to the creation of a trust, while in the latter the

intention evidenced did notpoint to a trust at all. The dis-

tinction is, in short, that already quoted from the judgment

in Richards v. Belbridge.

(3.) There are two ways in which a settlor may deal Two ways of

with his property so as to create an irrevocable trust in yoluntMy
favom- of volunteers; and they are equally applicable, to"st.

mutatis mutandis, whether his interest in the property is

legal or merely equitable.

(i.) Ellison v. Ellison establishes that where there has i- Transfer of

been an actual bona fide transfer of a legal interest upon ^Ih trusts

^

trusts declared in favour of volunteers, these trusts will be declared,

enforced in equity. It goes further, and is a clear autho-

rity for the proposition that the enforcement of the trusts

will not be prevented by the fact that the legal estate by

accident gets back into the hands of the donor, to whom
if it were transferred by the trustees, they would be guilty

of a breach of trust {u).

As Ions', however, as the trusts have not been deter- Loons pceni-

mined by the settlor, notwithstanding a transfer to as trusts are

trustees, he has a locus 2Jwnitentiw, and may call for a not "declared.

re-transfer of the legal estate, there being no remedy for

or equity in the would-be cestui que trusts until the decla-

ration of the terms of the intended trust («).

(«) 27 Beav. 229 ; see also Fox v. (m) M'Donnell v. Sesilrige, 16

Sawks, 13 Ch. D. 822 ; Baddeky Beav 346
V. B., 9 Ch. D. 113; Sewell v. ,,'„,, ^ „ -r „ „-
King, 14 Ch. D. 179. W ^^ Sy^ox Trusts, 2 J. & H.

(<) Supra, p. 56. 415.
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(ii.) Similarly, if his estate be equitable, and he assigns

his equitable interest without consideration, doing all that

it is in his power to do to pass the property, the trans-

action is irrevocable. As to realty a contrary doctrine was

indeed expressed in Bridge v. B. {y) ; but the subsequent

case of Gilbert v. Overton (z), supported as it is by

other authorities, among them the opinion of Lord St.

Leonards (a), is to be regarded as of greater weight. As
to personalty also, it was formerly held that an assignment

under seal of that which did not pass at law by the opera-

tion of the assignment itself, unaccompanied by other acts,

was no better than a covenant or agreement to assign, and

was therefore not enforceable (6) . But the case of Keke-

uicli V. Manning (c), speaking with the authority of the

Lord Justice Knight Bruce and Lord Cranworth, must

be considered as in effect overruling it.

(iii.) On the other hand, it is not necessary, in order to

render a trust in favour of volunteers enforceable, that

there should have been an actual transfer of the legal

interest to trustees. It suffices if the settlor has consti-

tuted himself a trustee and declared the trusts {d).

(iv.) And similarly, if the interest be equitable a vaKd

trust may be created by the owner's direction to the

trustees to hold the property in trust for the donee (e).

Notice to the trustees in whom the legal estate is vested

is necessary to protect the donee against third parties (/) ;

but the trust is good as against the donor without it (/) ;

nor is notice to the cestui que trust of the declaration of

trust necessary {g).

(4.) "When in any of these ways a trust is executed in

favour of volunteers, it cannot afterwards, without good

(«/) 16 Beav. 315, 327.

(z) 2 H. & M. 110, 117 ; and see

Nanney v. Morgan, 37 Ch. D. 346
;

67 L. J. Ch. 311.

(a) Sugd. V. & P. 719, 14th ed.

(b) Meeh v. Kettlewell, 1 Ha. 464,

474.

[e) 1 De G. M. & G. 176.

{d) Exp. Pye; Sxp. Duhost, 18
Ves. 140, 150.

(e) Eycroft \. Christy, 3 Beav.
238.

(/) Donaldson v. D., Kay, 711.
See Sardinge v. Cobdm, 45 Ch. D.
470.

{g) Tail v. Leithead, Xjclj, 658.
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cause shown, be disturbed by the settlor (A). He is bound

by his own act, and his deed will only be set aside on his

estabUshiug some good reason for the interference (»').

The mere absence of a power of revocation in the deed,

though the settlor's attention was not called to the fact,

is no sufficient reason {k). But in case mistake {I) or

fraud (;m) can be shown, equity will interfere and rescind

the ti-ansaction.

The main question to be decided in all the cases is that

above quoted from the judgment in Fortescue v. Barncft,

" whether any act remained to be done by the grantor

" which, to assist a volunteer, the Court would not compel

" him to do." And it should be remarked that this ques- Doctrine

tion is considerably affected by several recent statutes by statutes.

'''

which many kinds of property have been made assignable

at law which formerly were not so : e.g., policies of life

assurance by 30 & 31 Yiot. c. 144, policies of marine assur-

ance by 31 & 32 Vict. c. 86, debts and other legal choses

in action by the Judicature Act, 1873, s. 25, sub-s. 6. It

may well happen under these statutes that an incomplete

assignment will be refused support, which, previous there-

to, might have obtained it on the ground that the grantor

had done all that he could do at law to pass the property.

And it should further be observed that very slight circum-

stances will be regarded as amounting to a sufficient con-

sideration to induce the Court not to treat a settlement as

voluntary («).

4. Statutory modifications.

(1.) By 13 Eliz. c. 5, " aU covinous conveyances, gifts, Fraud on

" alienations of lands or goods, whereby creditors might be i^Eliz.^'o. 5.

(A) Paul V. P., 20 Ch. D. 743
; [1) Manning v. Gill, 13 Eq. 485.

51 L. J. Cli. 839.
(m) Chesterfield ^r.Janssen,'i.\es.

U) Senry v. Armstrong, 18 On. „- los
D. 668.

{k) Hall \. S., 8 Ch. 430; see (m) See Sewison v. Negus, 16

also James v. Couehman, 29 Ch. D. BeaT. 594 ; Ee Foster and Lister,

212 ; 54 L. J. Ch. 838. 6 Ch. D. 87.
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" in any way disturbed, hindered, delayed, or defrauded of

" their just rights," are declared utterly void ; hut the Act

is not to extend to any estate or interest in lands, &c., on

good consideration, and bona fide conveyed to any person

not having notice of such covin.

Hence a voluntary settlement of real or personal pro-

perty may be set aside by a creditor of the settlor upon

his showing an intent on the part of the settlor to delay,

hinder, or defraud his creditors. This intent may be

actual and express (o) , or it may be inferred in different

ways, as, for instance, by showing that the settlor was

insolvent at the time of the settlement, or even that he

was largely indebted {p), or that after deducting the

settled property, sufficient available assets were not left for

payment of the debts ($'). To quote the words of Lord

Hatherley in Holmes v. Penny [r), "The settlor must
" have been at the time, not necessarily insolvent, but so

" largely indebted as to induce the Court to believe that

" the intention of the settlement, taking the whole trans-

" action together, was to defraud the persons who, at the

" time of the settlement, were creditors of the settlor."

It has been decided, however, that the protection of the

Act is not limited to those who were creditors " at the

time of the settlement." The mere fact of a subsequent

insolvency is not indeed sufficient to set aside the settle-

ment (.s). But a deed designed to defraud future creditors,

such as a settlement of aU or nearly all his present and

future property, especially by a person about to engage in

trade, is void as against such creditors {t) ; and a prospec-

tive liability under a guarantee has been deemed sufficient

(o) Spirett v. Willows, 3 De G. J.

& S. 293.

(js) TownsendY.Westaoott,2'BeaY.

340 ; Taylor t. Coenen, 1 Ch. D.
636.

{q) Treeman v. Fope, 5 Ch. 538.

(V) 3 K. & J. 90.

(«) Ee Lane-Fox, Exp. Gimllett,

(1900) 2 Q. B. 608 ; 69 L. J. Q. B.
722.

it) Ware v. Gardner, 7 Eq. 317 ;

Mackay v. Douglas, 14 Eq. 106

;

Fxp. Russell, 19 Ch. D. 688: 51
L. J. Ch. 621.
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to avoid a settlement wHch in the event left insufficient

assets to meet the guaranteed debt {u).

A creditor may, by his concurrence with or acquiescence Creditor's

in a deed voidable under 13 Eliz. c. 5, preclude himself byTeq^irs*-

and his representatives from impeaching such deed {x) , and <'^"°«>-

an inquiry may be directed to ascertain whether any

creditors of a settlor had so acquiesced (y).

A bond fide purchaser from a volunteer under a deed Purchaser

void under the statute will be preferred to the general teer preferred

creditors who have no specific charge (%)

.

*° creditor.

Choses in action, having since 1 & 2 Yict. c. 110, become Choses in

•1 -Li J. .1 i c 1 1 J T J
• action within

available lor tne payment oi debts under an execution, are the statute.

within the statute («)

.

A voluntary deed executed pendente lite for the purpose Voluntary
«,/>.. -IT 1 f !• ^^ 1 assurances

01 deieatmg any process m the nature oi execution will be pcndmte nte

set aside in equity (h) ; and also a deed executed by one ^^' aside.

who knows that a decision is about to be pronounced

against him (c)

.

It is to be observed that a deed founded on good con- Deeds for_

sideration may be declared void under the statute if not ration but

made bona fide. But in such circumstances a stronger maiAjide.

case must be made out than in that of a voluntary settle-

ment. An express intent to defraud must in fact be

proved {d). Where there was evidence of an intent to

defeat and delay creditors, a settlement made in considera-

tion of marriage was held to be not sustainable, the

marriage itself being part of the fraudulent scheme (e).

[ii) Midler y. E., 22 Ch. D. 74; («) Stohoe v. Coioan, 29 Beav.
Exp. Mercer, 17 Q. B. D. 290 ; 55 637.

L. J. Q. B. 558. (*) Blnilcmsopp v. B., 12 Eeav.

/ N mi- -E- Q -n n T\r 568 ; 1 De G. M. & G. 495.W Olhver v. Xing, 8 De G. M.
^^j ^^,,^.„^ ^_ _g.^^^^^^ 29 Bear.

417 ; and see Exp. Mercer, supra,

{y) Freeman t. Pope, 9 Eq. 206,
((^) Barman v. Richards, 10 Ha.

212 ; 5 Ch. 538. 89 ; Exp. Ellis, 2 Ch. D. 798 : Exp.

George v. Milbanke, 9 Ves. Chaplin, 26 ib. 319 ; 53 L. J. Ch.

190 ; Halifax Bank v. Oledhill, 732.

(1891) 1 Ch. 31 ; 60 L. J'. Ch. 181
; («) Columbine v. Penhall, 1 Sm.

Me Brail, (1893) 2 Q. B. 381 ; 62 & G. 228 ;
Bulmerv. Euntcr, 8 Eq.

L. J. Q. B. 457. 46 ; Me Pennington, 5 Morr. B. 216.
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But a deed honestly meant as a family arrangement will

be sustained (/).

Aot^4r&T7 '^^) '^^^ Bankruptcy Act, 1883 (</), contains provisions

Vict. u. 52. still more stringent against voluntary settlements than

13 Eliz. c. 5. By s. 47, -which, differing in this respect

from the corresponding section of the Act of 1869, in-

cludes non-traders as well as traders, any settlement not

being (1) a settlement made before and in consideration of

marriage; or (2) a settlement made in favour of a pur-

chaser [h) or incumbrancer bond fide and for valuable

consideration ; or (3) a settlement made after marriage on

the wife or children of the settlor of property accrued to

him in right of his wife, is void against the trustee ia bank-

ruptcy if made within two years previous to the settlor's

Exceptions in. bankruptcy. And if the settlor becomes bankrupt within

ten years after making a voluntary settlement except as

above excepted, it will be void unless those claiming under

it can prove (1) that the settlor was at the time of making

the settlement able to pay all his debts without the aid of

the settled property ; and (2) that the settlor's interest in

the property settled passed to the trustee of the settlement

on the execution thereof. Under this statute it has been

held that to constitute a hoim fide purchaser, it is sufficient

if there be good faith on his part, even if the good faith

of the settlor be doubtful («) ; and a voluntary settlement

is only void as against the trustee in bankruptcy from the

time when his title accrues, so that the title of a bona fide

purchaser from a beneficiary before the bankruptcy is good

against the trustee (A)

.

Moreover by the same section an ante-nuptial covenant

(/) Golden V. Gillam, 20 Ch. D. Contract, (1897) 1 Ch. 776 ; 66 L. J.

389; 51 L. J. Ch. 503. Ch. 408; Se Vansittart, (1893) 2

(y) 46 & 47 Vict. c. 52. Q- B. 377 ; 62 L. J. Q. B. 277

;

(h) Exp. milman, 10 Ch. D. 622
; |^ ^™"' «"?™ ^^

"^f^J^??^, „f
Manoe ^Harding, 20 Q. B. D. 732

; fJW ««^ ^P^^'^^f^^) 2 Ch. 127

;

cT T T n T! /(!!! "" -'-' "' • ^'i- 514 ; and see Re
57 i.. J

.

y. -B. *ud.
Tankard, (1899) 2 Q. B. 57; 68

(i) MacUntoshj.Pogose (1895) 1 l. j. q_ ^ 670 ; Salifax Bank v.
Oh. 60o

; 64 L. J. Ch. 274. Gledhill, (1891) 1 Ch. 31 ; 60 L. J.

ijc) Se Carter and Kenderdine^s Ch. 181.



VOLUNTARY CONVEYANCES AND TRUSTS. 65

or contract to sell future property not being property in

right of the settlor's wife is Toid against his trustee in

bankruptcy unless the property has been actually trans-

ferred pursuant to the contract.

See also s. 48 of the Act as to the avoidance of convey-

ances in fraudulent preference of creditors (l).

(3.) By 27 Eliz. o. 4, it was enacted that every convey- Fraud on

ance, grant, charge, lease, limitation of use of, in, or out o/oTEr'^"'*
any lands, tenements, 07' other hereditaments whatsoever, for

the intent and purpose to defraud and deceive such persons,

&c., as sh.ould purchase the said lands, or any rent or profit

out of the same, should be deemed only against such

persons, their heirs, &c., who should so purchase for money

or any good consideration the said lands, &c., to be wholly

void, frustrate, and of none effect.

Thus a voluntary settlement of lands, including lease- Applied to

holds, was held void against subsequent purchasers for

value from the settlor, including mortgagees {m), lessees (m), Who -were

and trustees taking under settlements for valuable con-

sideration (o) , even with notice of the settlement {p) ; and it

was no support to a settlement that it was a fair provision

for a wife and children (p). Yolunteers, moreover, could

not restrain their settlor from selling the settled estates [q).

A voluntary conveyance to charity was held not to be

within the Act (r) . It will be observed that this statute,

differing from 13 Eliz. o. 5, did not apply to chattels

personal or money.

A conveyance apparently voluntary might be supported

by collateral evidence showing a contract for value (.s)

.

[T) Exp. Tayhr, 18 Q. B. D. 295

;

cited.

56 L. J. Q. B. 195 ; New v. Sunt- (o) TFatlcinsT. Steevens, Nels. 160.

ing, (1897) 2 Q. B. 19 ; 66 L. J. Q. B. \p) Doe v. Manning, 9 East, 59.

54 ; Sharp v. Jacfaw (1899) A. C. , - p^i^^rtoft v. P., 18 Ves. 84
;

419 ; 68 L. J. Q B. 866 ; Re Lake, ^^^J^ ^^ ^./^j^^^^ .j.^^ 100_
1901 1 Q. B. 710; 70L. J.K.B. V-7 », . naao^OQQ ' -* ' (,A Jiamsay v. Gilchrist, (1892)

(m) Dolphin v. Aylward, i L. R. -*-• 0- 412
; 61 L. J. P. C. 72.

H. L. 486. (s) Fott V. Todhunter, 2 Coll. 76 ;

'(«) Lewis V. Sopkim, 9 East, 70, Townend v. Taker, 1 Ch. 446.
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A purchaser could only claim the protection of the

statute when he purchased from the settlor himself. A
conveyance for value by his heir or devisee did not avail

against a bona fide settlement it) ; nor did a conveyance

for value from one who claimed under a second voluntary

settlement (z«).

Where a voluntary settlement of land was avoided by

a subsequent sale for valuable consideration, the volunteers

had no equity against the purchase-money payable to the

settlor (x). They would, of course, have had a claim for

damages under the settlor's covenant for quiet enjoyment

if the settlement contained such a covenant.

It should also here be mentioned that a small and iuade-

quate consideration was sufficient to support a settlement

against a purchaser {y). Thus, though leaseholds were

within the Act, if a person took them subject to onerous

covenants, the liability so incurred was deemed a sufficient

consideration to support his title against a subsequent pur-

chaser (z). It has, however, been held that the principle

of this case does not apply as against creditors (a).

But these decisions under 27 Eliz. c. 4, have now to a

large extent become irrelevant and iaapplicable, since by

the Voluntary Conveyances Act, 1893 (b), it has been

enacted that no voluntary conveyance of lands, tene-

ments, or hereditaments, whether made before or after the

passing of the Act, if in fact made bona fide and without

fraudulent intent, shall hereafter be deemed fraudulent

or coviuous within the statute of Elizabeth by reason of

any subsequent purchase for value, or be defeated under

any of the provisions of the said statute by a conveyance

made upon any such purchase. But the Act does not'

{t) lewis V. Rees, 3 K. & J. 132.

[u) Richards v. Lewis, 11 C. B.
1035.

(a:) Daking t. Whimper, 26 Beav.

568.

(j/) BayspooU v. Collins, 6 Ch. 228,

232.

(«) Price V. Jenkins, 5 Ch. D.
619; Sarris v. Tiiii, 42 Ch. D.
79 ; 58 L. J. Ch. 434.

(«) Ridler v. R., 22 Ch. D. 74
;

52 L. J. Ch. 343 ; see also Hxp.
Eillnuin, 10 Ch. D. 622.

(h) 56 & 67 Vict. c. 21.
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apply in any case in which the author of a voluntary

conveyance of any lands has subsequently, but before

the 29th day of June, 1893, disposed of or dealt with

the same to or in favour of a purchaser for value. A
purchase within the meaning of the Act iaoludes a mort-

gage, a lease, and a settlement for value, as under the

previous Act. The effect, therefore, is that a voluntary

conveyance of land is now good against a subsequent

purchaser for value, even without notice, unless it can

be shown that it was really made with fraudulent intent.

If such intent is proved, the conveyance will still be void

against purchasers as under 13 Eliz. o. 5, it would be void

against creditors (c).

There has been much discussion as to the sufficiency Consideration

and scope of the consideration of marriage ; and though ° ""^"^s®-

by reason of the above statute the question has less

importance than formerly, there may still be cases in

which it will arise.

Marriage has always been recognized in both law and Valuable,

equity as a valuable consideration ; and it is quite clear

that an ante-nuptial written agreement, followed by mar-

riage, puts the wife and children of the settlor in the

position of purchasers for value (d). Whether a post- Not sup-

nuptial settlement made in consideration and pursuance nuptki^

of an ante-nuptial parol agreement was good as against a settlement.

subsequent purchaser for value, even with notice, is doubt-

ful (e). In 'the case of such a settlement made without

referring to any previous agreement, though a previous

agreement had been made by the husband while an infant,

it was held that the settlement could not prevail against

a subsequent purchaser (/), and it is clear that a mere

post-nuptial settlement, without any ante-nuptial agree-

(c) Prideaux's Conveyancing, ii. (e) Dtindas v. Butens, 2 Cox, 235 ;

280 ed. 17. Spurgeon v. Collier, 1 Eden, 55
;

(i) Kirh V. GlarTc, Prec. in Ch. Warden v. Janes, 2 De G-. & J. 76.

275 ; Teasdale v. Braithwaite, i Ch. (/) Trowdl v. Shenton, 8 Ch. D.

D. 85 ; 6 ibid. 630. 318.

r2
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ment, was void against a subsequent purchaser even with

notice {g), though such a settlement was supported on very

slight consideration (A). We have seen {sup. p. 63) that

if the marriage is part of a fraudulent scheme, it will not

he treated as valuahle consideration. And the Voluntary

Conveyances Act, 1 893, would not protect such a trans-

action, bona fides being absent.

As to the scope of the marriage consideration, it has

been held not to extend to collaterals, or the children of

a future marriage [i) . But children of a former marriage

were held to be entitled as against a subsequent pur-

chaser {k) ; and a limitation ia favour of the settlor's

illegitimate child, though not itself within the marriage

consideration, was sustained in a case where its avoidance

would have defeated other limitations which were within

the consideration {!). But the same principle does not

apply in the case of the second marriage of a widower, in

favour of his children by the first marriage (m). A limita-

tion in favour of collaterals, indeed, has been supported

where there has been a party to the settlement who has

purchased on their behalf («).

A voluntary settlement under these statutes is only

iaterfered with as far as the purposes of the statute in

question require. It may be void against creditors in one

case, or purchasers in the other, but it is, nevertheless, valid

against and irrevocable by the settlor or grantor himself.

He can not only not set aside the settlement, but he cannot

come into a Court of equity to enforce on an unwilling pm--

chaser the specific performance of a contract for sale of an

{g) Biitterfield v. Seafh, 15 Beav.
408.

(A) Sewison v. Negus, 16 Beav.
594 ; BayspooU'V. Collins, 6 Oh. 228 :

In re Foster and Lister, 6 Ch. D.
87. But see Shurmur t. Sedgwick,

24 Ch. D. 597 ; 63 L. J. Ch. 87.

(i) Wollaston v. Tribe, 9 Eq. 44

;

Johnson v. Legard, 3 Madd. 283.

See Tticker v. Bennett, 38 Ch. D. 1

;

57 L. J. Ch. 607.

{k) Newstead v. Searles, 1 Atk.
265 ; Clarke v. Wright, 6 H. & N.
849 ; Mackie v. Serbertson, 9 App.
C. 303.

{t) DeMestre-T. West, (1891) A. C.
264; 60 L. J. P. C. 66; disap-
proving Clarke v. Wright, sup.

{m) Re Cameron and Wells, 37 Ch.
D. 32; 57 L. J. Ch. 69.

(«) Seap V. Tonge, 9 Ha. 104.
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estate which he has previously settled (o), though the pur-

chaser might so enforce the very same contract against

him (p). It has, however, been decided that if the purchaser

is willing to complete on a good title heing shown, the ven-

dor may get a decree {q) .

Similarly, also, if only a part of the settled estate has

been sold, and the settlement is set aside as to that part,

it nevertheless remains good as to the remainder (r) ; and

where a man by a voluntary deed, void against creditors,

conveyed real estate for the benefit of his wife and children

and afterwards became bankrupt, the surplus of the estate

so settled was held bound by the trusts of the settle-

ment (s).

5. Trusts for the payment of debts.

Voluntary trusts for the payment of debts are of a pecu- Trusts to pay

Uar character, and being regulated by principles quite

distinct from those which have been above discussed, must

be considered separately.

A legal transfer of property for payment of the debts of Eevocatle till

the owner, as long as it is not known to or concurred in by oated to

the creditors, does not invest creditors with the character creditors,

of cestui que trusts. It is considered merely as a direction

to the trustees as to the method in which they are to

apply the property vested in them for the benefit of the

owner of the property, who alone stands m the relation of

cestui que trust, and has the exceptional power of beiag

able to vary or revoke the trusts at his pleasure (t) . Until

some further step has been taken, the transaction is re-

garded as amounting to no more than a mandate, as

where a man gives money to his servant or agent for the

purpose of paying a debt, a proceeding which creates no

(o) Smith T. Garland, 2 Mer. 123. if) Croher v. MaHin, 1 Bligh,

\ T.
,-.

-r^,.- ofi-n N. S. 573; ID. &C. 15.

(p) DaUngy. Whimper, ie^eav. ,,, j^,„,^ ^_ j? g j)^ (j. m. &
568; Trowell v. Shenton, 8 Ch. D.

q._ 95,
318. \t) 'Walu-yn v. Coutts, 3 Mer,

(?) Feter t. meolls, 11 Eq. 391. 707 ; 3 Sim. U.
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or acted

upon ; not so

afterwards.

Wliat is

sufEcient

communica-
tion.

right whatever in the creditor. The mere fact, therefore,

of the existence of such a deed will not suiH.ce to induce

the Court to decree execution of the trust for the payment

of debts {u). But a provision for the benefit of creditors,

which does not come into operation until after the settlor's

death, is not revocable by one claiming through the

settlor («). And it must be observed that there is a

broad distinction between a trust for creditors generally,

and a trust for particular persons, "who happen to be

creditors. If in the latter case the relation of trustee

and cestui que trust is created the case falls within

the principle already expounded and ihe trust is irre-

vocable {y).

If, however, a settlement in favour of creditors has been

acted upon iz), or even if it has been communicated to the

creditors, tlie trust is complete, and can no longer be re-

voked by the settlor, siace the creditors, being aware of

such a trust, might be thereby iuduced to a forbearance m
respect of their claims which they would not otherwise

have exercised, after which it would be unjust to dis-

appoint them(ffl). And if one of the creditors is made

trustee for himself and the other creditors, and the assign-

ment has been communicated to him and received his assent,

it cannot afterwards be revoked by the assignor (h). Again,

where property had been conveyed upon trust for payment

of debts, to a person who was sm-ety for some of the debts,

though the creditors were neither parties nor privy thereto,

the trustee was held entitled to retain it until discharged

(;() Walwyn v. Coutts, 3 Mer. 707 ;

3 Sim. 14 ; Garrard v. Lauderdale,

3 Sim. 1 ; 2 Russ. & M. 451 ; Acton

V. Woodgate, 2 My. & K. 492
;

Johns T. James, 8 Ch. D. 744.

{x) mUgeraUY. JFUte, 31 Gh.D.
1, 18; 57 L. J. Ch. 594 ; Si/nnot t.

Simpson, 5 H. L. 0. 121 ;
Prieslley

T, miis, (1897) 1 Ch. 489 ; 66 L. J.

Ch. 240.

(y) Smith v. Surst, 10 Hare, 30
;

Mw V. Simtiny, (1897) 2 Q. B. 19

;

66 L. J. Q. B. 54 ; Sharp v. Jack-
son, (1899) A. C. 419 : 68 -L. J.

Q. B. 866.

(z) Cosser v. Sadford, 1 De Gr. J.

& S. 585.

(a) Acton y. Woodgate, 2 My. &
K. 492, 495 ; Browne v. Cavendish,
1 Jo. & La. 606.

(*) Siggers t. Evans, 5 E. & B.
367.
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from his liability as surety (c). If also the trust has been

communicated to some creditors, it would seem that it

cannot, after their debts are satisfied, be revoked as to the

remaining creditors {d).

Where a creditor is party to a deed whereby his debtor Creditor

conveys property to a trustee to be applied in liquidation the'deed.

of the debt due to that creditor, the deed is as to him
irrevocable ; a valid trust in his favour is created (e) ; and

what is true where a single creditor is cestui que trust, is

of course equally so where there are many such. It

suffices also if a creditor is party to a deed, though in

another right than as cestui que trust for the amount of

his debt (/). In a case where an assignment was made to

a trustee for the benefit of creditors, but no creditor was

aware of such assignment, it was held that the trustee

might sue in equity agaiust a third party to recover pro-

perty of the settlor outstanding in such third party (g).

Though there is a time limited in the deed within which

creditors are directed to execute it, yet if by accident any

of them fail to do so, they will not necessarily lose the

benefit of the trusts, if they eventually act under or upon

the faith of the deed, or acquiesce in it (h)

.

A creditor, however, who for a long time delays («') , or Long- delay to

who refuses to execute the deed, and does not retract his gj, conduct

refusal within the time limited (A), and d fortiori if he opposed to

/ \ •^^ J. 1 1 the deed bars

sets up a title adverse to the deed (/), will not be allowed creditor's

to claim the benefit of its provisions. And generally the
''^*™-

Court, before it permits a creditor to claim the benefit of

a deed, wiU see that he has performed all the fair condi-

tions of the deed ; and if he has taken any step incon-

(c) WiUing T. Hichards, 1 Coll. 163 ; In re Baier's Trusts, 10 Eq.

656. 551.

(d) Griffith V. Eiclcetts, 7 Ha. 307. (J) Oould v. Sobertson, 4 De Gr. &
(e) Mackinnon v. Stewart, 1 Sim. Sm. 509.

j^_ S. 88. {k) Johnson v. Kershaw, 1 De Q-.

(/) Montefiore v. Brown, 7 H. L. & Sm. 260.

241 266. (0 Watson v. Knight, 19 Beav,

l}) Glegg v. Rees, 7 Ch. 71. 369 ; Meredith v. Facey, 29 Ch. D,

(h) Saworth v. Parker, 2 K. & J. 745.
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sistent therewith, he will be deprived of all advantage

therefrom {m).

Resulting As a rule, in the case of a settlement in favour of

surplus. creditors, if there is a surplus after payment of the dehts,

it results for the benefit of the settlor or his representa-

tives. But if the deed amounts to an absolute assignment

of the property, there can be no surplus, and consequently

no resultiag trust («).

By s. 4 of the Bankruptcy Act, 1883 (o), it constitutes

an act of bankruptcy to make a conveyance or assignment

of property to a trustee for the benefit of creditors gene-

rally ; and by the Deeds of Arrangement Act, 1887 (p),

s. 4, any such deed is void, unless registered as prescribed

by the Act, within seven days from its execution. If they

comprise lands of any tenure they must also be registered

tmder the Lands Charges Eegistration Act, 1888 (q), and

are otherwise void against any purchaser, mortgagee, or

lessee.

()k) FieU V. Bonoughmre, 1 Dru. (o) 46 & 47 Vict. c. 52.

(n)flith V. Cooke, (1891) A. C. (p) 50 & 51 Vict. c. 57.

297 ; 60 L. J. Ch. 607. (?) 51 & 52 Vict. c. 61.
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Section III. Eesulting (or Implied) Trusts.

Definition and Classification.

I. Parting with Legal and retaining Equitable

Interest.

II. Purchase in names of Third Persons.

III. Exceptions.

Presumption of Advancement.

IV. Joint Purchases.

Wliere the owner of properti/ so deals with it that equity Definition.

presumes an intention on his part to sever the legal from the

equitable or beneficial interest, it gives effect to such presumed

intention by applying the principle of trusts. These trusts

are termed Resulting [or, by some authors, Implied) trusts.

There are two leading classes of resulting trusts. First, Classification.

where an owner parts with the legal estate by conveyance,

devise, or bequest, and equity presumes that he had no

intention to part with the equitable interest. Secondly,

where a purchaser directs a conveyance of the legal estate

to be made to a third person, but equity presumes an in-

tention to acquire the equitable interest for himself.

I. Resulting trusts where an owner parts with the legal

interest intending to retain the equitable.

The inquiry suggested by this class of cases is, on what ^°"°^^, *^'

grounds the Court will hold that a settlor or testator did retain equit-

pot intend to part with the equitable interest. LVresumed.
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Express
intention.

If no trust

specified, it

results to

settlor

or his repre-

sentatives.

(1.) Where such intention is expressed.

The clearest case is where an intention not to benefit

the grantee, devisee, or legatee is actually expressed upon

the instrument which transfers the legal estate.

We have ah'eady seen that where a trust is evidently

intended to be created, the person into whose hands the

legal estate is transferred cannot hold it beneficially (p. 41).

Thus, where a bequest is made to a person " upon trust,"

and no trust is declared (a), or the trusts declared are too

vague to be executed (b), or are void for unlawfulness (c),

or fail by lapse (t^), the trustee can have no pretence for

claiming the beneficial ownership, the whole property

being clearly impressed with a trust. In such oases,

therefore, the trust will result to the settlor or his repre-

sentatives, the heir as to realty, the next of kin as to

personalty ; and the trustee cannot defeat the resulting

trust by parol evidence in his favour (e).

Presumed
intention.

Resulting
uses

contrasted

with modern
trusts.

(2.) Where the intention is presumed.

(i.) It was an ancient and well known principle of equity

before the Statute of Uses, that when a feoffment of real

estate was made to a person without consideration, the

use at once resulted to the feoffor, and in equity he con-

tinued to enjoy the beneficial interest. The same prin-

ciple is still applicable, but, as we shall see, upon somewhat
different terms from those which were anciently regarded

with respect to uses. Formerly, a consideration, however
trifling, was suiEcient to entitle the feoffee to the use of

the lands of which he was enfeoffed. Modem equity,

however, makes a wider inquiry than as to the mere pay-

ment or non-payment of a nominal consideration, before it

(«) Dawson y. Clarice, 18 Ves.
247, 254 ; Barrs v. Fewke, 2 H. &
M. 60; Merchant Taylors' Co. v.
Att.-Gen., 6 Ch. 512.

(b) Fowler v. Garlike, 1 R. & M.
232 ; Leavers v. Clayton, 8 Ch. D.
684.

[c) Carriok v. Errinqton, 2 P.
Wms. 361.

(d) Aekroyd v. Smithson, 1 Bro.
C. C. 503, et infra, p. 498 et seq.

(«) Langham v. Sanford, 17 Ves.
442 ; 19 il). 643 ; Irvine t. ;

8 Eq. 673.



PAKTING WITH BAEE LEGAL ESTATE. 76

decides as to the title to the tenefioial enjoyment ; and it

is especially Yigilant to observe any indications of fi-aud or

mistake having affected the transaction (/).

(ii.) Perhaps the most important class of cases under Where de-

this head are those in which a settlor conveys property on do^noV^x-*'
trusts which do not exhaust the whole property. In such ^^.ust the

cases generally there will be a resulting trust in favour of
^"^"^^^ ^'

the settlor of so much of the property as is unaffected by
the trust declared (g^). The same principle has been

applied where a fund raised by subscription is not ex-

hausted by the objects declared (h). Cases in which, upon

the construction of the deed or from attendant circum-

stances, no intention to retain any benefit is manifest are

distinguishable. In such cases the surplus may, according

to circumstances, pass to the Crown as bona vacantia («), or

may be retained by the ftrst beneficiary (A).

With respect, however, to gifts to charities, there are Special

certain special rules which must be observed (/). charities.

Where a person makes a valid gift, whether by deed or No resulting

will, and expresses a general intention of charity, but either
~^^gj,al M-^

^

particularises no objects (hj), or such as do not exhaust the tention of

proceeds {n), the Court will not suffer the property in the pressed
^^'

first case, or the surplus in the second, to result to the

settlor or his representative, but will take upon itself to

execute the general intention, by declaring the particular

purposes to which the fund shall be appHed.

Where a person settles lands, or the rents and profits of nor where

lands, to purposes which at the time exhaust the proceeds, clared at the

(/) Birch\. Blagrme, Amb. 264; 68 L. J. Ch. 637.

Lloydy. Spillet, 2Atk. 150. As to (i) Ctmnack v. Edwards, (1896) 2

the doctrine of advancement, see Ch. 679 ; 65 L. J". Ch. 801.

Dyer t. D., mfra, p. 80. [k) Smith v. Cooke, (1891) A. C.

{g) Farnell v. Bingston, 3 Sm. & 297 ; 60 L. J. Ch. 607.

?b^"84f69!:7ollrSi « Win 10th edit., p. 172.

v. Simpson, 24 Q. B. D. 128; 59 W -^tt.-Gen. v. Herrick, Amb.

L. J. Q. B. 7.

(A) Smith V.

326; 6&L. J. C
^0. Protection Soc., (1899) 2 Ch. 184 ; Ch. 727 ;

65' L. J. Ch. 881.

(A) Smith V. Abbott, (1900) 2 Ch. («) Att.-Oen. v. Tonner, 2 Ves.

326; 69L. J. Ch. 539; ifeP/miera', jr. 1 ; Bruty v. Machy, (1896) 2
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admissible to
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but in consequence of an increase in the value of the

estate an excess of income subsequently arises, the Court

will order the surplus, instead of resulting, to be applied

in the same or a similar manner with the original

amount (o)

.

But even in the case of a charity, if the settlor do not

give the land or the whole rents of the land, but, noticing

the property to be of a certain value, appropriates part

only to the charity, the residue will then, according to the

circumstances of the case, either result to the heir-at-

law (p), or if the donee be itseK an object of charity (as

in the ease of a charitable corporation) will belong to the

donee subject to the charge (q).

(iii.) The distinction must be observed between a devise

to a person for a particular purpose with no intention of

conferring a beneficial interest, and a devise with a view

of conferring a beneficial interest, but subject to a par-

ticular direction. If a testator gives to A. and his heirs

aU his real estate charged with his debts, that is a devise

which includes a particular purpose, but is not restricted

to it. The devisee, therefore, takes the beneficial interest,

subject to the debts; but if the testator devises all his

real estate to A. and his heirs upon trust to pay his debts,

that is a devise solely for a particular purpose, with no

intention to confer a beneficial interest. If there be any

surplus, therefore, after payment of the debts, it results to

the heir of the testator (r)

.

(3.) This species of resulting trust being dependent

upon presumption of law, may be rebutted as to instru-

ments inter vivos by parol evidence of the settlor's inten-

tion (s).

For the extensive class of resulting trusts which depend

(o) Beverley \. Att.-Gen,, 6 H. L.
310.

(p) Att.-Gen. v. M. of Bristol, 2

J. & "W. 308.

{q) Beverley t. Att.-Gen., sup.;

Att.-Gen. v. South Moulton, 5

H. L. 1.

(r) Xing v. Denison, 1 V. & B.
272.

(s) Cook T. Hutchinson, 1 Keen,
42, 50 ; Fowkes v. Fascoe, 10 Ch.
343.
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upon the doctrine of conversion, and which might in a

strict classification be here treated of, see infra, p. 498

et seq.

II. Purchases in the Names of Third Persons.

(1.) The second order of resulting trusts comprises those Where pur-

which arise when a person purchases an estate but takes conveyancrin

a conveyance in the name of another person. »ame of a

The general principle on which they rest may be thus juugtrated

illustrated. Suppose A. advances the purchase-money of

a freehold, copyhold, or leasehold estate, and a conveyance,

surrender, or assignment of the legal interest in it is made

either to B., or to B. and C, or to A., B. and C, jointly

or successively ; in all these cases if B. and C. are strangers,

a trust icill result in favour of A. The doctrine applies

equally to real and personal property (/)

.

In coimexion therewith it will be convenient first to

consider some important rules of evidence respecting these

trusts.

(2.) General rules of evidence.

(i.) If the advance of the purchase-money by the real When parol

purchaser does not appear on the face of the deed, and
admissible to

even if it is stated to have been by the nominal purchaser, prove by

parol evidence is admissible to prove by whom it was chase-money

actually made (m), resulting trusts being, by s. 8, expressly ^^ P^^'^-

excepted from the operation of the Statute of Frauds.

But where the trust does not arise on the face of the

deed itself, the parol evidence must prove the fact of the

advance of the purchase-money very clearly («) ; and doubt

(t) Sidmouth v. S., 2 Beav. 447, 910, 11th ed.

^c^^ [x] Gaseoigne v. Thwing, 1 Vern.

(m) Feachey's case, Sugd. V. & P. 366 ;
Willis v. W., 2 Atk. 71.
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has been expressed whether such evidence is admissible

after the death of the nominal purchaser {y) . It is not,

however, easy to see how his death afEects the principle (s).

If the nominal purchaser admits the payment of the money

by the real purchaser, a trust will doubtless result (a) ; and

where he, by answer to a bill, denied such payment, parol

evidence was admitted to contradict him (b)

.

In a case in which a defendant purchased an estate in

his own name with his own money, and the plaintiff

alleged that he did so as agent for him, which the defendant

denied, parol evidence tendered by the plaiatifE to prove a

verbal agreement constituting the agency was rejected, on

the ground that such a case was not within the exception

of the statute, since no trust there arose by operation of law,

but it was sought to raise one by parol evidence of an agree-

ment (c) . But these decisions have since been overruled

as being inconsistent with the principle that the Statute of

Frauds is not to be made an instrument of fraud {d).

(ii.) Parol evidence is admissible to prove that a pur-

chase has been made with trust money, and upon that

being proved a trust will result in favour of the cestui que

trust, the real owner of the money (e).

(iii.) Siaoe resulting trusts arise from equitable pre-

sumption, they may be rebutted by parol evidence which

shows an intention in the person advancing the purchase-

money that the person to whom the property was trans-

ferred should take for his own benefit (/) ; and such an

intention existing at the time of the purchase cannot be

Presnmption Subsequently altered {g). Resulting trusts may also be

To prove
purchase with
trust money.

To show
intention of

advancement.

{y) Sandars on Uses, 1, 354, 5th

ed. ; Chalk v. Danvers, 1 Ch. Ca.
310.

(z) Lench v. i., 10 Ves. 511,

517.

(a) Syal-r. S., 1 Atk. 68.

[b) Gascoigne v. Thwing, 1 Vem.
366.

ic) Bartlett v. Fidcersgill, 1 Eden,
516 ; Janies v. Smith, (1891) 1 Ch.

384.

[d] Sochefmicauld v. Bomtead,
(1897) 1 Ch. 196 ; 66 L. J. Ch. 74 ;

Seard v. Pilley, 4 Ch. 648.
[e) Lench v. Z., siip.

(/) Goodright \. Hodges, 1 Watk.
Cop. 227 ; LofEt, 230 ; Redingtm v.

R., 3 Eidg. P. C. 178.

ig) Groves v. G., 3 T. & J. 163,
172 ; Standing v. Bowring, 27 Ch.
D. 341 ; 31 ii. 282 ; 55 L. J. Ch.
218.
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rebutted as to part and prevail as to the other part, as rebutted in

where an intention is proved to confer a life interest on ^^ '

the nominee (h).

(iv.) Parol evidence of interested parties is admissible Evidence of

to rebut a resiiLting trust, but in order to be sufficient for parties.

that purpose it must be at least corroborated by sur-

rounding circumstances (i)

.

(v.) The presumption of a resulting trust will be Acquiescence,

rebutted by acquiescence for a considerable time in the

enjoyment of the property by the person in whose name it

was purchased (k).

(vi.) And where there is an express trust declared upon Express trust

a purchase made in names of strangers, though but by ^" ^"^ '

parol, there can be no resulting trust ; for resulting trusts,

though excepted from the Statute of Frauds, were only

left as they were before the Act, and a bare parol

declaration before the Act would have prevented any

resulting trust (l).

III. Exceptions from the General Rule in such Purchases.

1. There will be no resulting trust where the policy of Where it

an Act of ParHament would be thereby defeated. Thus
^en'^t^

"1*^'

it was held that no trust resulted in favour of a person of Parliament,

advancing the purchase-money of a ship registered in the

name of another, for the register, according to the policy

of the old Eegistry Acts, was conclusive evidence of

ownership both at law and in equity {m)

.

(A) Lane v. Bighton, Amb. 409
;

(Z) Bellasis v. Compton, 2 Vem.
Fowkes V. Pascoe, 10 Ch. 343. 294 ; Ayerst v. Jenkins, 16 Eq. 275.

(i) Fowkes V. Fascoe sup. , . ^ g^^ jg ygg_ gO, 68
;

(k) JDelane v. D., 7 Bro. P. C. \ ' ^ ^' '

279 ; Clegff v. Edmonism, 8 De G. ^i^* ^ee Solderness v. Lamport, 29

M. & G-. 787. Beav. 129.
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On a similar principle, a trust will not, it seems, result

in favour of a person who has purchased an estate in the

name of another in order to give him a vote in electing a

memher of Parliament (m) . Where, moreover, a person

having deposited moneys in a savings bank up to the full

amount allowed by statute, made further deposits to an

account in his own name in trust for his sister, giving her

no notice of the investment, it was held that the only

intention being to evade the Act of Parliament, no trust

was created, and the claim of the sister was refused (o).

Presumption
of advance-
ment.

General rule

in favour of

children,

or where
donor stands
in loco

parentis,

2. Presumption of Advancement.

A more important class of cases is that which springs

from the doctrine of advancement. On this a leading

authority is Dtjer v. Dyer (p)

.

In this case copyholds were granted to A. and B. his

wife and C. his younger son to take in succession for their

lives and the life of the survivor. The purchase-money

was all paid by A. Nevertheless 0. being a son of A.

was held not to be a trustee of his life interest for A., but

to take beneficially, the presumption being that the purchase

was intended by the father to effect an advancement of the son.

(1.) The general rule applying equally to real and per-

sonal property is that where a purchase is made in the

name of a child there will prima facie be no resulting trust

for the parent, but, on the contrary, a presumption arises

that an advancement was intended. For this Dyer v.

Dyer is a very strong authority, since there the purchaser

had given some indication of an intention contrary to

advancement by having actually devised the purchased

property {q).

(2.) The presumption of advancement arises not only in

favour of children, but also in that of persons towards

in] Grovei v. (?., 3 Y. & J. 163, (p) 2 Cox, 92 ; 1 W. & T. L. C.
223

^''^,\
-r.. ,, T J, ,,T, ,o (q) Finch ^r.F.,\bYes.^Z, Sid-

[o) Fields. Lonsdale, 13 Beav. 78. ,„o„th v. S., 2 Beav. 454.
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whom the purchaser has put himself in loco parentis. Thus
an illegitimate child (r), a grandchild (s), and the nephew
of a wife {t) , and many others in similar circumstances,

have been held entitled to the benefit of property purchased

in theii- name. In the ease of a grandchild, however, it is

important to inquire whether his father is living, as it has

been held that if so the locus parentis of the grandfather

will not avail to raise the presumption {u).

(3.) The presumption also arises ia favour of a wife {x) ;
or of a wife,

and also where there has been a purchase in the joint

names of the purchaser, his wife, and a stranger {y).

But there is no similar presumption if the purchaser

stands merely in loco mariti, and has purchased in the

name of a woman with whom he has been cohabiting (s),

or has illegally gone through the form of marrying, such

as a deceased wife's sister (a).

Where a purchase is made by a married woman out of Not where a

her separate estate in the names of her children, it may be Xaserin tte

open to question whether, under the present law, there "ame of a

would be deemed to be a presumption of advancement.

Previous to the recent Acts relating to married women, it

is clear that there was no such presumption (J), a mother

being then under no legal obligation to provide for her

children. And though by the Married Women's Property

Act of 1870 (c) a married woman having separate pro-

perty was rendered liable for the maintenance of her

children as a widow teas liable, it was still held that no

presumption of advancement arose in the absence of other

evidence of such intention (d), the liability of the mother

being still of a lower natm'e than that of a father.

(»•) Beckfordv. S., Lofft, 490. 115.

(») Ebrand v. Dancer, 2 Ch. Ca. {z) Rider v. Kidder, 10 Ves. 360.

26. [a) Soar v. Foster, 4 K. & J. 152 ;

[t) Currant v. Jago, 1 Coll. 261. and see Re A Policy, No. 6,402, ^c,

(u) Tucker v. Barrow, 2 H. & M. (1902) 1 Ch. 282.

515. («) Re Be Visme, 2 De G. J. & S.

Ix) Kingdom v. Bridges, 2 Vem. 17.

67 («) 33 & 34 Viot. o. 93.

(y) Re Eykyn's Tr., 6 Ch. D. [d) BennetY. B., 10 Ch. D. 474.



82 RESULTING (OE IMPLIED) TRUSTS.

or of a
husband.

Vendor must
convey to a
child if

purchase is

in his name.

Now by s. 21 of tlie Married Women's Property Act,

1882 (d), a married woman having separate property is

rendered subject to all such liability for the maintenance

of her children as the husband is by law subject. But the

principle of Bennet v. B. (e) would seem to be still

applicable, and it is submitted that even now there would

be no presumption of advancement. It is doubtful on the

authorities whether the doctrine is applicable to the case of

a widow (/) ; and certainly if it would not be applied as

between a mother and her children, d fortiori it would not

in the case of a purchase by a wife in the name of her

husband. It is, however, most important to observe that

in all such cases, if apart from the relationship an intention

to advance is proved, there is no resulting trust {g).

Where a contract is entered into to purchase real pro-

perty ia the name of a child, although the child, being a

volunteer, could not sue for specific performance of the

contract, nevertheless, if the vendor enforces the contract,

the convej'ance , must be made to the child {h) . And of

course the same principle applies to a wife, and in the case

of a joint contract (*). But if the father or husband is

liable only as a surety for the debt there is no resulting

trust {k).

3. Many circumstances have been taken into considera-

tion as rebutting the presumption of advancement; but

Circum-
stances
formerly
rebutting the most of those formerly of weight are not now regarded,

do not BO now. Thus at one time the infancy of the child was a circumstance

against the purchase being considered an advancement;

at present it teUs strongly in the opposite direction (/).

[d) 45 & 46 Vict. u. 75.

(e) Bennet v. B., 10 Ch. D. 474.

(/) Sayre r. Sughes, 5 Eq. 376
;

Batstom v. Salter, 10 Ch. 431 ; but

cf. Bennet v. B., sup.

(g) Beecher v. Major, 2 D. & Sm.
431.

(A) Medington v. i2., 3 Ridg. P. C.

196.

(i) Bmi) V. Martin, 2 H. & M.
130 ; Vance V. V., 1 Beav. 605.

{k) Whitehouse v. Edwards, 37
Ch. D. 683 ; 57 L. J. Ch. 161.

{T) Lamplugh v. i., 1 P. Wms.
Ill ; Finch v. F., 15 Vea. 43.
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Again, it was once an argument against advancement that

the property pui-ehased was reversionary, and therefore

not a proper provision for a child ; but this would not now
be of any avail {m) . Lord Hardwicke regarded a purchase

in the joint names of the parent and child as a weaker case

for advancement than a purchase in the name of a son

alone («). Such a circumstance would now have little if

any weight. The stranger, in such a purchase, would

hold his share in trust for the father ; the child would be

considered advanced to the extent of his interest (o).

If a child has been already fully advanced, this afEords an Presumption

objection to the presumption, and the child may be held a ^^J^ l^-^

trustee for its father ; but such a circumstance is by no advanced,

means conclusive (p). Partial advancement is of no weight

against a child (q). It has been sometimes regarded as

evidence of the absence of intention to advance, if the

father remains in receipt of the rents or profits of the

estate or fund pui-chased. The objection is, however, now

without weight, certainty if the child is an infant (r), and

apparently also if he is adult, unless strengthened by the

additional circximstance of his being already fully ad-

vanced (s).

Where an advancement is made by a person largely in- Advancement

debted at the time, it will be void as against creditors under oreditOTs™^

13 Eliz. c. 5 {t) ; but 27 Eliz. c. 4, had no similar appHca-

tion in favour of purchasers (m) .

And where the relation of client and solicitor subsists Child solicitor

between the parent and child, the ordinary presumption in
°^ eparen .

favour of advancement will be excluded, and the burden

(m) Rumholl v. M., 2 Eden, IS, (r) Loydv. Seid, 1 P. Wma. 688.

17; Williams ^r. r., 32 Beav. 370. ,. g ^_ g^ ^^^^ ^„tUnff-
(«) Fale v. F., 1 Ves. sr. 76. ^^ ^_ p„^^; ^ Ch. D. 419.
(o) Grey v. G., 2 Swanst. 594, ,,,„,./ rr . iq-p„„„

599 ; Dummer v. Fitcher, 2 My. & (0 C'*"*^^' '^^ Oourtenay, 13 Beav.

Tz" 262 272

\p) Sepworth v. B., 11 Eq. 10. {«) Drew v. Martin, 2 H. & M.

{q) Eedington v. R., sup. 130, 133.

g2
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of proving its validity will be thrown on tlie son acting as

solicitor (,r)

.

Wliere a father makes a purchase in the name of a son,

of property which is attended with risk of loss, the Court

may on the part of the son repudiate his interest, in which

case the father remains liable («/)

.

In a case of advancement, where part of the purchase-

money remains unpaid, it is a debt payable out of the assets

of the father (z)

.

ETidenoe to

rebut the pre-

sumption.

Contempora-
neous acts of

father.

Subsequent
acts not
admissible.

Parol declara-

tions contem-
poraneous

;

not subse-
quent.

4. Rules of evidence as to presumption of advancement.

(1.) The presumption of advancement may be rebutted

by evidence of facts showing the father's intention that the

son should take the property as a trustee, and not for his

own benefit. Such facts must, however, have taken place

antecedently to, or contemporaneously and in immediate con-

nexion icith, the same transaction (a). For instance, if there

is, on the purchase, an immediate and formal taking

possession by the father, as by entering into a shop and

putting his name over the door, that would be sufficient

to establish ownership in the father and trusteeship in the

son (b).

Subsequent acts, however, are not admissible in evidence

against the son's interest.. Thus a devise as in Dyer v.

Dyer, or a mortgage (c), or other such disposition of the

property is of no avail (d).

(2.) The presumption of advancement may also be re-

butted by evidence of parol declarations of the father

contemporaneous with the purchase ; but not of any
declarations made subsequently (e).

{xj Garrett v. Willcinson, 2 De
G. & Sm. 244.

(j/) Reid's Case, 24 Beav. 318
;

Weston's Case, 5 Ch. 614.

(z) Skidmore v. Bradford, 8 Eq.
134.

(») Grey v. ff., 2 Swanst. 594
;

CoUinsonv. C, 3DeG. M. &G. 409.

(5) Stock V. M'Avoy, 15 Eq. 55,

59.

{e) Bach v. Andrew, 2 Vem. 120.

[d) Murless v. Franklin, 1 Swanst.
13.

(e) Elliott V. B., 2 Ch. Ca. 231

;

Sidmouth v. jS., 2 Beav. 447, 456.
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(3.) A fortiori paxol evidence may te given by the son Evidence to

to show the intention of the father to advance him, such ™^fumption.
evidence being in support of both the legal interest of the

son, and the equitable presumption (/).

(4.) The acts and declarations of the father subsequent Acts and

to the purchase, though not admissible in his favour, are
o|fa"her°"^

admissible against him in favour of the son {(j), and it subsequent.

seems that subsequent acts and declarations of the son can

be used against him by the father ; though they would not

be sufficient to counteract clear evidence of the father's

original intention to advance the son (A)

.

(5.) The father may not tender evidence in support of Evidence

the trust, the effect of which would be to show that the f^a^ on the

transfer was intended to effect a fraud on the law, such as ^^T ?°' ^^'

a conveyance of lands to the son for the purpose of quali- the father.

fying him for an office or a vote («').

(6.) Any surrounding circumstances may be taken into Surrounding-

., . . 1 J ,1 .• PI J
oircumstaucea

consideration to rebut the presumption oi advancement, considered.

Thus, where a husband pays money into a bank to an

account opened in his wife's name, and it appears that the

account was opened for convenience sake, the intention

being not to give the wife any interest in the money, but

to enable her to act as agent, the money will remain the

property of the husband (Z-) . In another case, where it

was considered that the transfer of the husband's account

into the joint names of himself and his wife was made in

order to enable the wife to draw cheques, the same con-

clusion was reached (V).

(f) Lamplugh r. Z., 1 P. Wms. (i) CMlders v. C, 3 J?:. & J. 310 ;

113. ifay V. J/., 33Beav. 81.

,. . T, o-D-j x> n (/'') Zloi/d y. Fiighe, 8 Gh.SS; and
iff)

Eedmgton v. iJ., 3 Bidg. P. C. ^^^ ^^^J^ ^_ j^J^^^;^^ ^jgggj ^ ^h.
195, 197. 137; 65 L.J. Oh. 370.

(/j) Sidmouihr. S., step.; JeansT. {l) Marshril v. Crutwell, 20 Eq.

Cooke, 24 Beav. 513, 521. 328.
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rV. Resulting Trusts arising from Joint Purchases.

The principal authority on this species of resulting

trusts is Lake v. Gibson, Lake t. Craddock {m)

.

In this case five persons purchased an estate as joint

tenants in fee, but contributed unequally towards the pur-

chase, after which some of them died. They were held to

be tenants in common in equity ; and though one of the

five had deserted the partnership for thirty years, yet he

was let in afterwards on terms.

1. It is an invariable rule at law that when ptirchasers

take a conveyance to themselves and their heirs, they will

be joint tenants; and upon the death of one of them the

estate will go to the survivor. The judgment of Sir J.

Jekyll, in the above case, expresses as clearly as possible

how equity regards and treats this rule. " Equitij follows

the law," except where circumstances exist which give rise

to the presumption that the parties did not intend the rule

of law to apply (w). This case shows that an unequal

advance of the purchase-money is regarded in equity as

such a circumstance. In applying the rule thus stated, it

must be remembered that in equity there is a strong lean-

ing against joint tenancy ; and it readily seizes on any

circumstance from which it can be reasonably implied that

a tenancy in common was intended, so that it may hold

the survivors of joint purchasers trustees of the legal estate

for the representatives of the deceased purchaser.

Sir J. JekyR qualified the general rule which he laid

down by requiring, in order to justify the interference of

equity wi^h the rule of law, not only an unequal advance

of purchase-money, but also that this should appear from

the deed itself. Lord Hardwicke, however, lays down the

same rule without this qualification (o)

.

()«) 3 P. Wms. 158 ; 1 W. & T.
L. C. 200.

(m) Migdeny. Vallier,S Atk.JJSo;
2 Ves. sr. 258 ; Avcling v.

19 Ves. 441.

(o) Sigden v. Vallier, sup. ;

Earrison v. Barton, 1 J. & H. 287,
293.
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2. Other circumstances than unequal advances may Joint mort-

suffice to raise the presumption that tenancy in common
was intended. Perhaps the most important class of such

cases are those which arise in what are at law joint mort-

gages. At law the debt and security belong to the sur-

vivor. In equity, icJiether the money is advanced equally or

unequally, mortgagees are deemed to be tenants in common,

and the survivor is held to be a trustee for the personal repre-

sentatives of the deceased mortgagee (p). And if joint mort-

gagees purchase or foreclose the equity of redemption, they

will still be held in equity tenants in common, on the

ground of presumed intention (q).

In Robinson v. Preston (r) a similar intention was pre-

sumed in the case of a purchase of stock and the opening

of a bank account in their joint names by two sisters who
resided together. The moneys so dealt with arose from

rents of land of which they were tenants in common. On
this ground, strengthened by the facts that other moneys

similarly arising were invested on mortgage, the deed of

which contained a declaration against joint tenancy, and

further that the survivor (against whom, of course, her

own declaration might be read), by her will, executed in

the lifetime of the deceased, spoke of "her share " of the

property in question, and affected to dispose of it in favour

of her sister. Lord Hatherley declared that the sisters were

tenants in common in equity of the stock and bank balance.

It should be mentioned, however, that in a somewhat similar,

though distinguishable case, Lord Eomilly came to a diffe-

rent conclusion (.9)

.

It seems that parol evidence of subsequent dealings, as Parol evidence

well as of surrounding circumstances, is, on a purchase by 81™^^!^^*°

two persons contributing equally, admissible to prove an tion to hold
^ ° ' •' eeverally.

[p) Morhy T. Bird, 3 Vea. 631. (r) 4 K. & J. 505.

(2) SigderiY. Vallier, sup. (s) Bone y. Pollard, li'Bea.Y.i&Z.
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intention to hold in severalty ; but that such evidence as

to statements of intention is not admissible {t)

.

3. The principle of resulting trusts is similarly applied

to joiut purchases made ia the way of trade, or in partner-

ship or other commercial transactions. Its operation in

such cases wOl be considered in detail under the head of

Partnership" (Mi//'a!, p. 624).

[t] Compare Harrison v. Barton, 1 J. & H. 287, and Devoy y. D., 3

Sm. & G. 403.
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Section IV.

—

Constructive Trusts.

I. Definition.

II. Renewal of Leases by Trustees.

III. Purchase of Trust Property hy Trustees.

I. Definition and Descrijjtion.

When on the grounds ofJustice and good conscience, uifhout Definition.

reference to the intention of the parties, equity considers the

holder of the legal estate to be not entitled to enjoy the equitable

or beneficial interest, it treats him as a trustee. Trusts thus

created are called Constructive Trusts.

The usual circumstances from which these trusts proceed Trustees, &c.,

are where a trustee or any person clothed with a fiduciary fanteg^ from
character seeks to gain some personal advantage by availing tl»eir trust.

himself of his position as a trustee. As soon as such an

advantage is acquired through the medium of a trust, the

trustee, however good a legal title he may have, will be

decreed in equity to hold for the benefit of the cestui que

trust.

The principle of constructive trusts enters into so many
departments of equity, that it is desirable under this

especial heading to deal only with some of the leading and

most characteristic illustrations of it. In other parts of the

work, for instance in considei-ing the remuneration of

trustees, and in the chapter on fraud, it will be necessary

again to refer to the principle, and further illustrations

will be afforded.
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The trusts by wMch effect is given to the liens of vendors

and purchasers, though frequently classed as constructive

trusts, are of a distinct nature. From their intimate rela-

tion to mortgages, we have preferred to deal with them in

connexion with that branch of the subject. (See infra,

p. 326.)

II. Renewal of Leases ly Trustees.

Renewal of Of constructive trusts, one extensive class arises from

trustee/ &o. renewals of leases, in their own names, by trustees and

other persons clothed with a fiduciary character. The

leading authority among cases of this description is Keech

V. Sandforcl{a), also commonly known as the Bumford

Market Case.

In this case a person being possessed of a lease of the

profits of a market devised his estate to a trustee in trust

for an infant. Before the expiration of the term the trus-

tee applied to the lessor for a renewal for the benefit of the

infant. This was refused on the ground that, it being only

the profits of a market, there could be no distress, and must

rest simply in covenant, which the infant could not make.

There was clear proof of the refusal to renew the lease for

the benefit of the infant. On this refusal the trustee got

a lease made to himself. A bill was brought by the infant

to have the lease assigned to him, and for an account of

the profits. The plaintiff relied on the principle that

wherever a lease is renewed by a trustee or executor it shall

be for the benefit of the cestui que use. The defendant

admitted the principle, but denied that it was applicable to

this case, because of the proof of an express refusal to renew

to the infant. Lord Chancellor King said :
" I must con-

" sider this as a trust for the infant ; for I very well see, if

[a) Sel. Ca. in Ch. 61 ; 1 W. & T. L. C. 46.
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" a trustee, on the refusal to renew, miglit have a lease to

" himself, few ti-ust estates would be renewed to a cestui

" que use. Though I do not say there is fraud in this case,

" yet the trustee should rather have let it run out than
" have had the lease to himself. This may seem hard,

" that the trustee is the only person of all mankind who
" might not have the lease ; but it is very proper that the

" rule should be strictly pursued, and not in the least re-

" laxed ; for it is very obvious what would be the conse-

" quences of letting the trustees have the lease on a refusal

" to renew to the cestui que use."

So it was decreed that the lease should be assigned to

the infant, and that the trustee should be indemnified

from any covenants comprised in the lease, and on account

of the profits made siace the renewal.

The rule laid down by Lord King has been invariably

followed ; the ground of the decisions being the public

policy of preventing persons in such situations from acting

80 as to take a benefit to themselves [b)

.

1. As to the persons to whom the doctrine extends. To whom this

doctrine

This doctrine of constructive trusts extends to the gene- extends.

ral inclusion of all persons standing in a fiduciary relation

with respect to the property affected.

(I.) The leading case is sufficient authority for its Trustees,

application to express trustees. An executor stands in and'adSinis-

precisely the same position (c). Similarly, an adminis- trators.

tratrix of a deceased yearly tenant, who obtained a new

tenancy from year to year, was held to be trustee thereof

for the next of kin of the intestate, though there was no

suspicion of fraud (d).

(2.) Another class, which is the subject of a great Tenants for

number and variety of decisions, is that of tenants for life,

or others having a limited interest in renewable leaseholds,

(b) Griffm V. ff., 1 S. & L. 354.

(c) Fillgrem v. P., 18 Ch. D. 93 ; 50 L. J. Oh. 834.

(rf) Kelly V. E., 8 I. B. Eq. 403.
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who renew tlie leases in their own names. In these eases

they will he held trustees for those entitled in remainder

to the old lease (e). Thus, in James v. Bean (/), a testator

bequeathed leaseholds for years determinable upon lives to

his widow (who was his executrix and residuary legatee)

for life, with remainder over ; the term expired during the

testator's life, hut he continued to hold as tenant from

year to year : the widow obtained a new lease to herself,

but it was held to be subject to the trusts of the wiU, as

the residue of the term at the testator's death, however

short, would have been. But if the testator had been

only a tenant at will, or on sufferance, the case would
Not to a have been different. Then the tenancy would have been
tenant at

_

'

mil. determined by the death of the testator, and thus no

interest would have passed by the will to the persons

designated to take in remainder, and therefore they could

not set themselves up as cestui que trusts against the

tenant who availed herself of her position to get a renewal

in her own name. But Lord Eldon [g) was inclined to

think that had not the tenant for life in that case been

residuary legatee, she would have been held a trustee for

the residuary legatee, considering it impossible that the

executrix (the life tenant) could hold for herself after

availing herself of the position which she held for the

benefit of the whole estate for the purpose of procuring

the renewal. A renewal, then, under such circumstances,

would have the effect of creating an accretion to the

general estate {h)

.

Although the tenant for life under a settlement be the

settlor himself, if he renew in his own name he will be a

trustee for the parties interested under the settlement (i).

The rule is the same if the tenant for life buys the fee

simple reversion on a renewable lease (J) ; or exercises, by

(e) Sawe v. Chichester, Amb. 715. 829.

(/) 11 Ves. 383 ; 15 Ves. 236. (») Fickering v. YouUs, 1 Bro. C.

\g) 11 Ves. 393. 0. 197.

(h) Lewin on Trusts, 10th ed., (j) JPhillips y. F., 29 Ch.I). 613;

p. 193; Turner v. T., 14 Oh. D. 64 L. J. Ch. 943; lie lord
"
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virtue of his ownership, a right of pre-emption over

adjoining land (A).

Similai- in principle to these cases is that in which a Tenant for

life
tenant for life receives a sum of money for withdrawing paymenrfo?
his opposition to a hill in Parliament, and the Act then ?""* opposing

passes authorising the taking of the land in settlement, ment

Whether, then, the land is taken or not, and whether the

Act is proceeded upon or not, the money so received must

be held for the benefit of all parties interested (/).

In Cooper v. Phibbs (/»), Cooper, being in possession of

certain estates and a fishery, which he had covenanted to

settle, after previous limitations to himself and his issue

male, on his brother for life, with remainder to his issue

male, procui-ed an Act of Parliament, which, after reciting obtaining a

that the estates and fishery had descended to and were title.
° '^^^

vested in Cooper, and that the said Cooper was desirous of

constructing canals, &c., at his own expense, in considera-

tion of the exclusive right of fishery being vested in him,

his heirs and assigns, enacted that the said powers to make

canals and cuts should be granted to him, provided that

the cuts should be altogether situated on the estates and

property of the said Cooper. In all the provisions of the

Act, Cooper was spoken of as the owner of the estate.

Cooper having died without issue male, the House of Lords

held that under the Act of Parliament Cooper took the

fishery, bound by the tmsts of the settlement. Lord West-

bury remarking, with characteristic irony : "I must of

" necessity assume that Cooper had the intention of stating

" the truth and the fact to the Legislature .... there-

" fore you cannot impute to him that he intended to

" conceal the trusts of the settlement. Then if he stood

" before Parliament as a trustee, the powers conferred are

" conferred upon him in his character as trustee, and

lagK's Will, 26 Ch. D. 590 ; 53 Oh. 503 ; 66 L. J. Ch. 669.

L. J. Ch. 689; and see Isaac v. (I) PoUy. P., 2 D. & Sm. 420;

Wall 6 Ch. D. 706. and see 8 & 9 Vict. c. IS, s. 73.

(k) Poicleij V. Gimever, (1897) 2 (m) L. R. 2 H. L. 149.
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" would be subject to the trusts wMcli affected the donee

" of those powers " (n)

.

In accordance with the principle in view the Settled

Land Act, 1882, provides that a tenant for life shall, in

exercising any power under the Act, have regard to the

interests of all parties, and be deemed to be in the position

and to have the duties and liabilities of a trustee for those

parties (o).

Joint tenants. (3.) Joint tenants are subject to a similar equity. If

one of several persons jointly interested in a lease renews

it in his own name, he will hold it in trust for the others

according to their respective shares (p). Where a tenant

for life, and a remainderman of a lease for lives, took a

renewal thereof to themselves as joint tenants, in the

absence of anything showing a contrary intention, equity

regarded their prior interests as remaining unaltered (q).

If a person jointly interested with an infant renew, and

the renewed lease turn out to be not beneficial, the person

renewing must sustain the loss ; while if it prove bene-

ficial the infant can claim his share of the benefit, pro-

vided that he contribute his due proportion to any sums

which may have been paid for the renewal (r)

.

Partners. (4.) So, likewise, if a partner renew a lease of the part-

nership premises in his own name, he will, as a general rule,

be held a trustee of it for the fii-m (s) . But this rule has

been departed from in certain cases where the business of

the partnership in question has been of a speculative

nature, such as a mining concern. In such circumstances,

when a surviving partner has renewed a lease in his own
sole name, and carried on the business with his own capital,

the Court has refused to assist the representative of the

deceased partner unless he has come forward promptly,

(«) See also Tmn t. Edwards, 3 [r) Exp. Grace, 1 B. & P. 376.
K. 8c J. 664 ; 1 De G. & J. 698. (s) Featherstonehaugh v. Fenwick

(o) 46 & 46 Vict. 0. 38, s. 53. 17 Ves. 298, 311 ; Clei/ff v. Fislncich,

(p) Palmer v. Young, 1 Vem. 1 Mao. & a. 294; and see now
276. Partnership Act, 1890 (53 & 54

(?) Bill V. ff., 8 I. R. Eq. 140. Vict. c. 39), s. 29.
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and is ready to contribute a due proportion of money for

the purpose of the business; since it would be clearly

unjust to let the executor of the deceased partner remain

passive while the sui'vivor is iucurring all the risk of loss,

and only claim to participate after the affau'S have proved

to be prosperous {t). Such a case conspicuously requires

the application of the maxims " Vigilantibus non dormientibus

mquitas subvenit," and " he who seeks equity must do

equity." In order, however, to gain the benefit of this

exception, the surviving partner must make full disclosure

as to the state of the concern, such as will enable the

representative to exercise a sound discretion as to the

course he ought to pursue (t«).

Similarly, a person acting as agent, or in any similar Agents.

capacity for a person having an interest in a lease, cannot

renew for his own benefit {x)

.

(5.) If a mortgagee renew a lease of the mortgage pre- Mortgagee,

mises, the renewal, whether before or after the expiration

of the lease, shall be for the benefit of the mortgagor, on

condition of his paying the mortgagee his charges (i/).

Vice versa, if the mortgagor obtains a new lease or the Mortgagor,

reversion of the mortgaged property, the new lease or

reversion will be held a graft on the old one, for the

benefit of the mortgagee (s) . On the same principle, if a

person entitled to a lease which is subject to debts,

legacies, or annuities, renews either in his own name, or in

that of a trustee, the incumbrances will remain a charge

on the renewed lease («)

.

(6.) The same remedies which may be had against Volunteers

trustees, executors, and persons with limited iaterests, through

renevring leases in their own names, may also be had trustees, &o.

(t) Clements y. Mall, 2 De G. & J. Rakestraw v. Brewer, 2 P. Wms.
173. 511.

M Ibid 188 W 'S'mtjA v. Chichester, 2 Dr. &
, i r, -2 n 1 a fc T QSQ. W. 393; Hughes v. Howard, 25
{%) Gnffin T. G., 1 S. & L. 353

,

-^^^^ g^g . £^.^j^ ^_ Burnett, 29
Mwards v. Lewis, 3 Att. 538. Ch. D. 231 ; 54 L. J. Ch. 757.

(y) MwshwartKs Case, Freem. 12; {a) Seaborne v. Fowe!, 2 Vern. 11.
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against volunteers claiming througli them, and against

purchasers from them with notice, express or implied (b).

Constructive
trustee not
treated as

an express
trustee.

Time runs in

his favour.

Entitled to

indemnity,

and lien for

outlay on
improvements
and costs.

2. The extent and incidents of the doctrine.

These have to some degree been inevitably indicated in

reciting the cases which show to whom the doctrine applies.

But some further comments are necessary to a fuU exposi-

tion of the matter.

(1.) Though a person in the fiduciary positions described

is termed a trustee, he is not in all respects treated like a

trustee who is such by virtue of an express trust. The

Statute of Limitations will, for instance, run in his favour,

against persons claiming the benefit of the constructive

trust (c). And the cestui que trust may, apart from the

statute, be bound by acquiescence and lapse of time;

especially, as we have seen in partnership cases, where

the property sought to be affected with the trust is'

subject to extraordinary contingencies, or is capable of

being rendered productive only by a large and hazardous

outlay {d) . But the defence of the statute is not available

in a case of concealed fraud (e)

.

(2.) The remaindermen and others who seek the benefit

of a constructive trust, are required to indemnify the

trustee against any covenants he may have entered into

with the lessor (/). Moreover, the trustee will have a Hen

upon the estate for the costs and expenses of renewing the

lease, with interest {g), and for the costs of lasting im-

provements ill), though not for alterations adopted as a

(A) Sowles V. Stewart, 1 S. & L.
209 ; TValUy v. W., 1 Vem. 484

;

Pillgrem v. P., 18 Gil. D. 93 ; SO

L. J. Cli. 834.

(c) In re Dane's Estate, 5 I. R.
Eq. 498 ; KnoxY. Gye, L. R. 5 H. L.

656, 675 ; Met. Banh v. Seiron, 5

Ex. D. 319 ; Banner v. Berridge, 18

Oh. D. 254; 50 L. J. Oh. 630;

Evans \. Moore, (1891) 3 Ch. 119;

61 L. J. Ch. 85.

{d) Clegg v. Edmondson, 8 De G-.

M. & G-. 787 ; ErJanger\. New Som-

brero, ^c. Co., 3 App. Cas. 1218;
Zagtma^ Nitrate Co. v. Lagunas Syn-

dicate, (1899) 2 Ch. 392 ; 68 L. J.

Ch. 699.

(e) Betjemann v. B., (1895) 2 Ch.
474 ; 64 L. J. Ch. 641.

(/) Giddings v. ff., 3 Russ. 241.

{g) Same v. Chichester, Arab. 715.

(h) Bolt V. S., 1 Ch. Ca. 190 ;

Walley v. W., sup.; Lawledge v.

Tyndall, (1896) 1 Ch. 923 ; 65 L. J.

Ch. 654 ; Boii'hy v. Ginntver, (1897)

2 Ch. 503 ; 66 L. J. Ch. 699.
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matter of taste or personal convenience (i) ; and of course

the lien afEects no property outside the trust estate {J).

In the case of Dent v. D. (Ic), the erecting of a conserva- WHat are im-

tory, the re-building of farm-houses, the erecting of ^°J/™^^
^'

cottages and permanent furnaces, works and buildings,

and the draining of marshy ground, were held to be not

-such permanent improvements as to entitle the tenant to

a lien on the estate for money so laid out ; but an inquiry

was directed in the same case as to whether the laying out

of money in completing the mansion-house, and in work-

ing a foreign mine so as to prevent forfeiture, was or was

not for the benefit of the inheritance. But each case must

be considered on its own merits in determining the ques-

tion thus raised ; everything may depend on the bona fides

of the tenant for life, and the particular relation of the

alleged improvements to the estate concerned. Under

such circumstances there is nothing surprising in a great

appearance of conflict in the decisions (/)

.

With the view of avoiding the difficulties and hardship

of such cases, various statutes have been passed following

in the train of the Improvement of Land Act, 1864 (/»),

affording facilities for the improvement of settled land by

means of moneys borrowed from government, and repay-

able by instalments charged on the land improved. Also

by the Settled Land Act, 1882 («), capital moneys under

the Act may be laid out in specified improvements as

therein provided.

On the other hand, charges in the nature of waste and •?« contra is

for deterioration must be set off against anything thus for waste,
'

found for improvements (o) ; the trustee must account for ^^£4^°;'"^

(i) Mill V. Hill, 3 H. L. 828, 869. (1897) 1 Cli. 685 ; 2 Ch. 8 ; 66 L. J.

{)) Re TFinchehea's Folicy Moneys, Ch. 541 ; Comomjv. Fenton, iOCh.D.

39 Ch. D. 168 ; 58 L. J. Ch. 20. 512 ; 68 L. J. Ch. 282.

(Jc) 30 Beav. 363. (m) 27 & 28 Vict. u. 114.

(l) See Se Zeslie's Settled T,-usts, , ,

^g ^ ^g yj^^.^ ^_ 38 ^^^ gl, 25
;

2 Ch. D. 185 ; Se Leigh s Estate
^^^^ ^^^ ^^ ^ 53 y^^^_ ^ g^ ^_ 2.

6 Ch. 887 ; Re Aldred's Estate, 21

Ch. i). 228 ;
Deriishire v. Montague, (0) Mill v. Hdl, sup.

S.
H
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Court is

vigilant to

prevent
evasion.

Cases of

compulsory-

purchases.

Renewal
impossible

;

accumulated

the mesne rents and profits (p), such account in the case of

a tenant for life of course commencing only from his

decease (q), and must assign the lease free from incum-

brances.

(3.) The Court is vigilant to prevent any fraudulent

evasion of the doctrine of constructive trusts. The case

of Cooper v. Phibbs above commented on is a good illus-

tration of this. Where, therefore, a lessee by collusion

"with his landlord incurred a forfeiture of his lease, and

then obtained a new lease, the trusts of the former were

held to attach to the latter (r). So if a person who has a

right of renewal sells such right, the money produced by

the sale will be subject to the same trusts as the leaseholds

if renewed would have been (s).

(4.) Where renewable leaseholds are taken by a railway

or other company under compulsory powers, a tenant for

life will only be entitled to the interest arising from the

purchase-money, although the custom to renew may not

have ceased untU. after the premises were thus taken ; at

any rate, when the primary intention of the settlor appears

to have been to create a perpetual estate (t).

(5.) When it is impossible to obtain the renewal of a

lease, if there be no predominant trust for renewal over-

riding the disposition in favour of the subsequent tenant

for life, the latter will, it seems, be entitled to the sum

accumulated by the direction of the settlor for that pur-

pose (m) . But where it appears to have been the paramount

intention of the testator that those entitled in reversion

expectant upon the decease of a tenant for life should

succeed to the enjoyment of substantially the same estate,

the tenant for Hfe, upon the renewal becoming impractic-

able, will only be entitled to the income of the sum set

( p) Muhany v . Dillon, 1 Ball &
B. 409.

(j) Giddings v. <?., 3 Russ. 241.

(r) Sughes v. Howard, 25 Beav.

575.

(s) Owen V. Williams, Amb. 734.
(t) Re Wood's Estate, 10 Eq. 572.
(m) Morres v. Hodges, '11 Beav.

625 ; In re Money's Trusts, 2 D. &
Sm. 94.
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apart for renewal and of the sum produced by the sale of

the leaseholds (a?).

And where a trustee, or person in a fiduciary position,

who has acquired the legal possession of and dominion

over an estate, subject to a covenant for perpetual renewal,

so deals with the property as by his own act to make
the renewal impossible, with a view to his own benefit,

he is bound to give full effect to the charges on the trust

estate, and to satisfy those charges out of the acquired

estate, so far as may be necessary (y).

By the Trustee Act, 1893 (z), a trustee of renewable

leaseholds not only may, if he thinks fit, renew, but may
be required by any beneficiary to use his best endeavours

to do so
;
provided that where by the settlement or will

the tenant for life or for a limited interest is entitled to

enjoy the same without any obligation to renew or contri-

bute to the expense of renewal, his consent in writing is

necessary. Any money required for the renewal may be

paid by the trustee out of trust moneys in his hands, or

may be raised by mortgage of the premises.

III. Constructive Trusts arisingfrom a Purchase of Trust

Property hy a Trustee.

This class of trusts is usually illustrated by reference to Purchase of

the important case of Fox^. Mackreth, Pitt v. Maclireth (a),
^y aSee*^

in which a mortgagee who purchased the mortgaged

property himself by taking an undue advantage of the

confidence reposed in him, and sold it at a higher price,

was decreed to be a trustee for the mortgagor of the sum

produced by this sale.

(x) Maddy t. Sale, 3 Ch. D. 327 ;
310 ; 8 Ch. 870.

Jte Barber''sSettkdMtate, IS ib.62i; (z) 56 & 57 Vict. c. 53, s. 19.

50 L J. Ch. 769. {a) 2 Bro. C. C. 400 ; 2 Cox, 320
;

(y) Trmnper v. T., 14 Eq. 295, 1 W. & T. L. C. 123.

h2
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Statement of

the principle.

Value given
immaterial.

This ease is usually referred to as having established the

rule, ever since recognised and acted upon by Courts of

Equity, that a purchase by a trustee for sale from his

cestui que trust, although he may have given an adequate

price, and gained no advantage, shall be set aside at the

option of the cestui que trust, unless the connexion be-

tween them most satisfactorily appears to have been dis-

solved, and unless all knowledge of the value of the

property acquired by the trustee has been communicated

to his cestui que trust. The principle of the rule is, how-

ever, more clearly expressed by Lord Eldon in Ex parte

Lacey (h). He says: "It is founded upon this: that

' though you may see in a particular case that the trustee

' has not made advantage, it is utterly impossible to

' examine upon satisfactory evidence, in. ninety-nine cases

' out of a hundred, whether he has made advantage or not.

' Suppose a trustee buys any estate, and by the knowledge
' acquired in that character discovers a valuable coal mine

under it, and, locking that up in his own breast, enters

' into a contract with his cestui que trust; if he chooses to

deny it, how can the Court try that against his denial ?

' The probability is that a trustee who has once conceived

' such a purpose will never disclose it, and the cestui que

' trust will be effectually defrauded." The decision, then,

in the principal case, depended not on whether the de-

fendant purchased at an under-value, but on the fact that

he purchased it from his cestui que trust while that relation

continued to subsist and without a full disclosure. There

are indeed many passages in Lord Thurlow's judgment

which seem to point to the other as the ground of his

decision, but as to these he subsequently admitted himseK

to have been mistaken, and declared the latter to be the

true principle. Upon this priaciple the value was im-

material ; for if the original transaction was right, it was

of no consequence at what price Mackreth sold the estate

(b) 6 Ves. 625, 627.
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afterwards
; if it was wrong, Maokreth, not having dis-

charged himself from the character of trustee, if an ad-

vantage was gained by the most fortuitous circumstance,

still it was gained for the benefit of the cestui que trust,

not of the trustee (c). We proceed to consider the appli-

cation of the principle under the varying circumstances

which have occurred in practice.

This inquiry conveniently resolves itself into two divi-

sions. First, What are the limits of the application of the

principle ? Or, in other words. Is bargaining between a

trustee and a cestui que trust ever supportable in equity,

and if so, when ? Secondly, What persons come so far

within the definition of a trustee as to be affected by the

principle which forbids such transactions ? Subsidiary to

these questions, it will be advisable to consider the nature

of the relief afforded by equity in such cases.

1. The limits of the application of the principle. Limits of the

(1.) The cases already referred to are sufficient autho-
dij. t

"'

t

rity for the proposition that a trustee for sale cannot by a contract,

direct and private contract with his cesttd que trust become

a purchaser of the trust estate. The rule is the same as to

both real and personal estate, and, as has been seen, the

question is not one of price (though naturally, if an ade-

quate price was given, it would probably not be challenged),

but of the position of the parties. Similarly, a trustee

can no more take a lease than he can purchase from

himself {d).

(2.) A purchase by trustees at a public auction will not Purchase at

be sustained ; for if persons in such a capacity were present
^^"^ ^°^

at an auction as bidders, their mere presence would operate

as a discouragement to others. The knowledge that

certain persons who naturally have superior means of

(c) See Lord Eldon's judgment {d) Att.-Gen. v. E. of Clarendon,

above quoted, and ^«p. vBcMnsiti!, 10 17 Ves. 491, 600; Passingham y.

Ves. 381, 394. Hherhorne, 9 Beav. 424.



102 CONSTRUCTIVE TEUSTS.

Puxehase
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from trust
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under a
decree.

From trustee
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ruptcy.

Fair sale and
re-purchase.

Trust deter-

mined and
cestfii que (rust

sui Juris.

information are bidding must inevitably check compe-

tition (e).

(3.) Nor is it admissible for a trustee to purebase

tbrougb an agent, even at an auction (/) . On tbe other

hand, he is equally disqualified from purchasing as aa

agent for another person (g). A purchase from co-trustees

is equally objectionable {h).

(4.) Nor can a trustee be allowed to purchase the trust

property, by retiring from the trust with that object in

view («). But where a trustee had retired from a trust for

several years, and there were no circumstances of doubt or

suspicion, a purchase was sustained (k)

.

(5.) Similarly, it has been held that a trustee cannot

purchase before the Master under a decree for sale [1).

(6.) And that he cannot pm-chase from the trustee in

bankruptcy of his cest^i^ que trust, under an agreement to

divide the profits, more especially if the purchase-money

consists of part of the trust funds [m)

.

(7.) On the contrary, where a trustee has fairly sold an

estate, a subsequent lona fide purchase of the estate from

the purchaser is unobjectionable [n).

(8.) And though a trustee cannot purchase from himself,

he can purchase from a cestui que trust who is sui juris

and has discharged him from the obligation which attached

upon him as trustee (o) ; but such a transaction is subjected

to jealous scrutiny, and must be fi-ee from all suspicion of

fraud, concealment, or undue advantage on the part of the

trustee [p). A solicitor of a cestui que trust has, in general,

(«) Exp. Lacey, 6 Ves. 629 ; Exp.

James, 8 Ves. 348.

(/) Campbell t. Walker, 5 Ves.

678 ; 13 Ves. 601 ; Ingley. Richards,

28 Beav. 361.

{g) Exp. Bennett, 10 Ves. 381,

400 ; Gregory v. (?., Coop. 204.

[h] Whicheote v. Lawrence, 3 Ves.

740.

(i) Spring v. Pride, i De Gr. J. &
S. 395.

{Jc) Me Boles, $c. Contract, (1902)
1 Gh. 244 ; Clark Y. C, 9 App. Cas.
733 ; 53 L. J. P. C. 99.

(I) Cary v. C, 2 S. & L. 173.
(m) Vaughan v. Noble, 30 Beav.

34.

(») Baker v. Feck, 9 W. E. 472

;

ib. 186
; Dover v. Buck, 5 Giff. 67.

(o) Coles V. Trecothick, 9 Ves. 234

;

Exp. Laeey, sup.

[p) See Morse t. Soyal, 12 Ves.
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no authority to consent to a purchase by a trustee (q) ; but
a purchase has been allowed in a friendly suit by the

trustees of a settlement from a surviving trustee who was
a solicitor, and who acted in conduct of the purchase (r).

(9.) A trustee for infants, moreover, or persons under Purchase

disability, may sometimes purchase the trust estate, by ^^Court

leave of the Court. Such cestui que trusts not being sui

juris could not enter into any contract by which to release

him from the character of trustee ; but where an action Leave when

has been commenced, and the Court has fully examined
^^'^^"'

the circumstances of the case, and a trustee, saying so

much is bid, offers to give more, permission may be given

to the purchase (s).

(10.) The existence of the relation of trustee and cestui Property

qite trust does not affect any dealing between the parties ^"th'tt.r

^

as to property entirely unconnected with the subject of the i^s,t.

trust {t).

(11.) A cestui que trust who wishes to set aside a sale, AoquieBcenoe

, 1 'i-i,- VI J.- !,• i_ J 1 oi cestui que
must apply withm a reasonable time, which depends upon (^^^^

the circumstances of each particular case [u) . He may lose

his right to impugn the transaction by long acquies-

cence {i), such acquiescence being taken as evidence that

as between the trustee and cestui que trust the relation

had been abandoned in the transaction {y) . And acquies-

cence may be evidenced by other circumstances than mere

lapse of time (z).

In order, however, to fix acquiescence on a party, it Conditious of.

should be unequivocally shown that he knew the fact upon

which the supposed acquiescence is foimded, and to which

it refers (a). Time will in general not run against a

355 ; Franks v. Bollans, 3 Ch. 717
;

& G. 10.

Williams v. Scott, (1900) A. C. 499; (m) Campbell v. Walker, sup.

69 L. J. P. C. 77. («) Morse v. Royal, sup.

(q) Dowries v. Grazeirook, 3 Mer. (j/) Farkes v. White, 11 Ves. 226
;

209 Seagram v. Knight, 3 Eq. 398 ; 2

(r) Sickley y.S.,2 Ch. D. 190. Ch. 628.

{s) Campbell v. Walker, 5 Ves. (z) Wright v. Yanderplank, 2 K.

678, 682 ; 13 Ves. 601 ; Farmer v. & J. 1.

Dean, 32 Beav. 327. [a) Randall t. Errington, 10 Ves.

U) Knight\.Marjoribanks,'i Mac. 423, 428.
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party so long as his interest is contingent or rever-:

sionary (h), nor as long as he remains ignorant of his.

title to relief.

Confirmation. (12.) A cestui que trust when sui juris may confirm an

invalid sale so that it cannot be afterwards set aside (c).

Conditions of. But in order to constitute a valid confirmation, a person

must be aware that the act he is doing will have the

effect of confirming an impeachable transaction {d). Nor
will the confirmation be valid if done in circumstances of

distress or difficulty, or under the force or pressure and

influence of the previous transaction (e). It must, of

course, be an act separate from the impeachable trans-

action.

Principle

applies to

express

trustee.

Not nominal
trustee.

Mortgagee.

2. To what persons the principle applies.

(1.) The strongest case is where the would-be purchaser

is an express trustee. In the principal case Mackreth was'

invested with the office directly by means of a trust deed,

wjiich created the relation for the express purpose of

giving a power of sale ; and nothing is more firmly

established than that in such and such-like cases a trustee

will not be suffered to purchase from himself (/).

A mere nominal trustee, however, for instance, one

who has disclaimed without ever acting in the trust, or a

trustee to preserve contingent remainders, may become a

purchaser (§').

(2.) A mortgagee or an annuitant with a power of sale,

being in fact a trustee for sale, cannot, either directly or

by his solicitor or agent, purchase the charged estate,

except with the express authority of a cestui que trust who

(}) OowUnd V. He Faria, 17 Ves.

20 ; Life Assoc, of Scotland t. Sicl-

dal, 3 De G. F. & J. 58.

(c) Morse v. Palmer, 1 2 Ves. 353
;

Itoche V. O'Brien, 1 Ba. & Be. 353.

{d) Murray v. Fainter, 2 S. & L.
486 ; Thompson t. Ashiee, 10 Ch.

16.

(c) Crowe v. Ballard, 3, Bro. C. C.

117.

(/) Killick V. Flcxney, 4 Bro. C:
C. 161 ; Williams v. Scott, (1900)
A. C. 499 ; 69 L. J. P. C. 77.

{g) Stacey v. Flph, 1 My. & K.
195 ; Farkes v. White, 11 Ves. 209,
226.
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iS sui juris {/i). But where a mortgagee has in fact

purchased from himself under his power of sale, and
subsequently sold to a bond fide purchaser, the purchaser's

title is sustained, inasmuch as, though the mortgagee
may be accountable to the mortgagor, the purchaser is

not bound to see to the application of the purchase-

money {}).

A mortgagee, however, does not ordinarily stand in a Purchase of

fiduciary position towards the mortgagor, so as to render a redemption.

purchase of the equity of redemption by him from the

mortgagor {k), or from a prior mortgagee selling under a

power of sale {I), impracticable.

Nevertheless all transactions between a mortgagor and
mortgagee are viewed with jealousy, and the sale of an

equity of redemption will be set aside where, by the

influence of his position, the mortgagee has purchased for

less than others would have given, or if there are any
circumstances of misconduct in obtaining the purchase [m)

.

The same principles apply to the case of the granting of

a lease from the mortgagor to the mortgagee (ii).

(3.) Executors or administrators will not be permitted, Exeoutors"_

. ,, • j-.T T, i!j.j.i. 1 and adminis-
either unmediately or by means or a trustee, to purchase trators.

for themselves any part of the assets, but will be considered

as trustees for the persons interested in the estate, and

must account to the utmost extent of the advantage made

by -them of the subject so purchased (o). Nor can an

executor purchase a legacy from a legatee, even though a

co-executor {p). So if they compound debts or mortgages,

[h] Downes v. Grazelrook, 3 Mer. (l) Shaw v. Bunny, 33 Beav. 494

200 ; In re Blmje's Trust, 1 Mac. & 2 De G-. J. & S. 468.

G. 488 ; 3 H. L. 607, 630 ; Martin- [m) lord v. Olden, 3 Eq. 461

son T. Clowes, 21 Ch. D. 857 ; aff. Frees v. Coke, 6 Ch. 645, 649; Farrar

W. N. (1885) 41. T. Farrar's, Limited, 40 Ch. D. 395

(i) Benderson .v. Astwood, (1894) 58 L. J. Ch. 185. '

A. C. 150 ; Bailey t. Barnes, (1894) («) Ford v. Olden, sup.

1 Ch. 26 ; 63 L. J. Ch. 73. (o) Mall t. Hallett, 1 Cox, 134
;

(Jc) KnightY. Marjoribanks,'iM.3.c. WedderburnT. W.,iMj. & Cr. 41;

& G 10 ;
Melbourne Banking Co. v. dietinguieh ClarkeY. C, 9 App. Cas.

Brougham,: 7 App. Cas. 307 ; 51 733 ; 53 L. J. P. C. 99.

L. J. Ch. 65.- . •
- [p) In re BieVsFstate, 16Eq.677;
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Trustee in

bankruptcy.

Execution
creditor may
purchase.

Directors and
promoters.

Agents for

or huj tteni in for less than is due upon them, they may
not retain any benefit out of the transaction for them-

selves (q). Upon the same principle a receiver cannot

purchase (r).

(4.) A trustee of a bankrupt cannot purchase his pro-

perty (s). A purchase by a trustee on being found bene-

ficial has, however, been confirmed by the Court (t). He
cannot, moreover, purchase the debts of the estate, since

to do so would put his duty and his interest in con-

flict (m).

A creditor who has taken out execution is not precluded

from becoming a purchaser of the property seized under

it {x).

(5.) Directors and promoters of companies are within

the priuciple, as being in a fiduciary relation to their

shareholders, and special statutory remedies are provided

for dealing with such cases. It will be more convenient

to consider these in detail in the chapter on Company

Law («/).

(6.) An agent appointed to sell, including an auctioneer,

cannot as a rule purchase from his priacipal unless he

make it perfectly clear that he furnished his employer

with all the knowledge which he himself possessed (2).

If there be any suspicious dealing on the part of an agent,

such as his purchasing in the name of a third person, the

transaction will not be allowed to stand, however fair it

may be in other respects (a)

.

So also an agent for sale who takes an interest in a

purchase negotiated by himself, is bound to disclose to his

Beningfield v. Baxter, 12 App. Gas.

167; 66L. J. P. 0. 13.

[q) Exp. James, 8 Ves. 337, 346.

()•) Alcen T. Bond, 1 My. & K.
196.

Is) Hxp. Laoey, 6 Ves. 623.

(t) Exp. Gore, 6 Jur. 11, 18 ; 7

a. 136.

(u) Fooley v. Quilter, 2 De G. &
J. 327.

{x) Stratford v. Twynam, Jac.

418. See also Chambers v. Waters,

3 Sim. 42.

{y) Infra, p. 661.

(z) lowther f. L., 13 Ves. 95;
Oliver t. Court, 8 Price, 127, 160.

{a) Trevehjan v. Charter, 9 Beav.
140; 11 CI. & P. 714; Lewis y.

Billman, 3 H. L. 607.



PURCHASE OF TRUST PROPERTY BY A TRUSTEE, 101

principal the precise nature of Ms interest, and the burden
of proving such full disclosure is on the agent {b).

When, however, the contract for sale has been completed

and the agency determined, there is nothing then to pre-

vent his repurchase of the property (c), provided there be

no suspicion of fraud ; but as long as the contract remains

executory, the agent having power to enforce or rescind it

at his pleasure, there can be no such repurchase (d).

If an agent employed to purchase, purchases for himself. Agent for

he will be held a trustee for his principal (<?), and he will
^"^^ '^^^'

not be permitted, except with the plain and express con-

sent of his principal, to make any profit by becoming a

seller to him (/).

The case of a stock-jobber employed to purchase, selling

his own stock without his principal's knowledge, is within

the principle, and the sale will be set aside {g).

(7.) Upon the same principle a partner employed to Partner,

purchase for the firm may not make a profit by purchasing

for himself and selling to the firm [h). There is no rule,

however, which prevents a surviving partner from purchas-

ing the share of a deceased partner fi-om his represen-

tatives (i).

(8.) The relation of solicitor and client also gives rise to SoKoitors.

the application of the doctrine. A solicitor employed to

seR cannot purchase from his client without full dis-

closure (k) ; and on the other hand, if employed to pxir-

chase, he is accountable to his client for any benefits which

he may have olandestiuely derived from the sale (1). The

(J) Dunne t. English, 18 Eq. 524. 153 ; Gillett v. Feppercorne, 3 Beav.

tc) Parker v. McKenna, 10 Ch. 78 ^ee^oErsMne^ Co. y, Sachs,

126; Waiiams y. Scott, (lyOO) A. C. (1901) 2 K. B. 504
; 70 L. J. E. B.

499; 69L. J. P. C. 77. 978.

(d) FarkerM. McKenna, sup. „ CO -S««<&2/ v. Craven, W Beav.

,
,' ,r j^ 77 1 T> -nr 75 : Richie v. Couper, 28 Beav. 344.

(e) Lees t. Nuttall, 1 E. & My. ^^'^ ^^^ now Partnership Act, 1890
53. (53 & 54 Vict. o. 39), s. 29.

(/) Kimierj. Barber, 8 Ch. 56; (. chambers^. Howell, 11 Beav. 6.
Boston Beep Sea, $c. Co. v. Ansell, ,L tjt ,, ^ nasTAan
„g QY, J) 339. (A) WattY. Grove, 2 S. &L. 492.

(a) Brookmanv. SothschildjSSim. (I) Bank of Loudon v. Tyrrell, 27
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Kot incapable

of contracting

with client,

but should
peneriilly not

do so.

Even after

ceasing to act

as adviser.

Counsel.

Solicitors

Act, 1870.

remedy, however, may be barred by laches and acqiiies-;

cence (m).

A solicitor or other person, who has the conduct of a

sale under a decree, is under an absolute incapacity to

purchase thereat ; and even though he may not actually

have the conduct, if he is so far interested as that it is his

duty to assist in procm-ing the best price for the property

offered, he ought not to be allowed to purchase for him-,

self (n) ; but the mere fact of his being concerned in the

suit is not sufficient to incapacitate him («) ,
particularly if

he has leave to bid at the sale (o), and an assignment

effected before his retainer as solicitor has been sustained,

notwithstanding that he subsequently acted in the suit (p).

A solicitor is not incapable of contracting with his client

;

but if such a contract is challenged a solicitor can only

support it by clear proof of its fairness and of the absence

of any concealment (q) ; and it is always preferable for a

soHoitor contemplating a purchase from his client to insist

on the intervention of another legal adviser (q).

And although he may have ceased to act as the client's

adviser, he may not use to his advantage the knowledge

of the client's affairs acquu'ed during the continuance of

the relation, and which is concealed from the client (r).

The same rules apply to counsel as to solicitors (s), and

it matters not that the adviser acted gratuitously (t)

.

Formerly an agreement by a solicitor to receive a fixed

sum for costs for business thereafter to be done was not

binding on the client, who might in spite of it require a

Beav. 273 ; 10 H. L. 26 ; Earpham
V. ShacHoclc, 19 Ch. D. 207.

(m) Xmt V. Eastoii, (1900) 1 Ch.

29 ; 69 L. J. Oh. 46.

(n) Siduy v. jRaiir/cr, 12 Sim. 118.

{ii) Glint V. Snii/the, 6 Ch. 551.

(o) Boswell V. Coiik.^, 23 Ch. D.
302 ; 27 ib. 424 ; Conks v. Boswell,

llApp. Cas. 232; 55L. J. Ch. 761.

(p) Davis V. Freethy, 24 Q. B. D.
519 ; 59 L. J. Q. B. 318 ; Simpson

V. Lamb, 7 E. & B. 84. See infra,

p. 371.

(q) Pisani v. Alt. -Gen. for Gib-

raltar, 5 P. C. 516 ; McFherson v.'

Watt, 3 App. Cas. 254.
(i) Cane v. Alhn, 2 Dow, 289

;

Edwards v. Meijriolc, 2 Hare, 69.

(s) Carter v. Fahner, 8 CI. & T.
657.

(t) Hobday v. Feters, 28 Beav.
149.
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bill of costs and taxation (u). Express provision is, how-
ever, now made for such contracts, as to contentious

business by 33 & 34 Yict. c. 28 (.r), and as to non-conten-

tious business by 44 & 45 Yict. c. 44 (?/) ; but contracts

made under these Acts are still liable to review by a taxing

master, if shown to be unfair or unreasonable, and they

must be in writing (s).

(9.) An arbitrator is unable to purchase the unascer- Arbitrator,

taiued claims of any of the parties to the reference (a)

.

He has, in fact, a similar position to a judge, who cannot;

except by consent of the parties, deliver a valid judgment

in the subject-matter of which he has an interest.

(10.) Transactions between a guardian and ward during Guardian

the existence of the relationship are considered invalid {b),
^^"'^^"

and even after the ward has become of age the Court

regards such dealings with suspicion (c) . If, however, full

consideration has been paid, they could not be set aside (d).

Where a guardian bought up incumbrances on the ward's

estate at an undervalue he was held trustee for the ward,

and was only allowed to charge him what he actually

paid(e).
.

•

(11.) Where no definite relationship such as those we Any relation

have considered exists between the parties, yet neverthe- ° °°'^ ^^''^'

less, if there exists a confidence between them of such a

character as enables the person in whom such confidence

is reposed to exert exceptional influence over the person

trusting him, the Court will not allow any transaction Tate v. mi-

between them to stand unless there has been full explana-

tion and communication of every particular in the know-

ledge of the person who seeks to establish the contract (/).

(«) He Newman, 30 Beav. 396. Be. 16.

ix) Ss. 4, 7— 10. (4) Powell v. Glover, 3 P. Wms.
(y) S. 8. 251, n.

(z) Me Russell, 30 Ch. D. 114; lA Grosvemrv. Sherratt,28Bea.r.
He Palmer, 45 Ch. D. 291 ; 59 L. J. 65^.'

Ch. 575 ; Se Frape, (1893) 2 Ch. , ,

284 62 L. J. Ch. 473 ; Jie Baylis, W -az/""" ^- ^; ^ Ves. br. &4y.

(1896) 2 Ch. 107 ; 65 L. J. Ch. 612. W 3:enley v.
, 2 Ch. Ca. 245.

{a\ Blennerhasset v. Day, 2 Ba. & (/) Tate v. Williamson, 2 Cb. 55.
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In the case referred to there was great disparity of age

tetween the parties, and the younger was known to be in

pecuniary distress. In the absence of any such relation-

ship and of fraud, mere inadequacy of consideration will

not be a sufficient reason for setting aside a sale (g), but

gross inadequacy of price coupled with want of due protec-

tion and advice, precipitation in carrying out the bargain,

especially when the vendor is poor and illiterate, has often

been considered sufficient evidence of fraud to enable the

vendor to set aside a contract (A). There is no such

fiduciary relation between tenants in common as will throw

suspicion on transactions between them (i). See Fraud,

infra, p. 174 et seq.

Nature of 3. The nature of the relief afforded by equity.

A cestui que trust (under which term are now included

all persons who on the above grounds are entitled to set

aside a sale) has usually a choice of two courses.

Option. (1.) He may insist on a reconveyance of the property

Eeoonveyanoe from the trustee who purchased it (if it remains in his

pensation.. hands unsold), or from a person who has purchased it from

him with notice of the breach of trust (A) . Such recon-

veyance will be decreed on the terms of his repaying the

purchase-money with interest at four per cent., and aU

sums which may have been expended in repairs and im-

provements of a permanent nature. On the other hand,

there will be an allowance made for all acts tending to

deteriorate the value of the estate ; and the trustee must

account for all rents and profits received by him, and pay

an occupation rent for such part of the estate as he has

retained in his actual possession (/) . In some cases,

(g) Harrison v. Quest, 6 De G. M. L. J. Ch. 413.

& G. 424; 8 H. L. 481. (k) York Buildings Co. v. Mac-
,,, T J r J n n-ts kenzie, 8 Bro. P. C. 42; Fearson v.
(A) longmute^ Le^er 2 G ff. J

'

157 ; Saker Y. Monk, 33 Beav. 419.
^^ ^^^^ ^ ^^^^^^^_ ^ ^^^^ ^^^ .

(i) Kennedy v. De Trafford, (1896) Campbell v. Walker, 5 Yea. 678, 682
;

1 Ch. 762
; (1897) A. C. 180 ; 66 Mill v. Sill, 3 H. L. 828, 869.
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however, wlLere sales have been set aside for actual fraud,

allowance for money laid out in improvements has been

refused (;«).

(2.) But if the cestui que trust does not wish for a re- Resale.

conveyance, an order will be made that the expense of

repairs and improvements, after making allowance for

deteriorating acts, shall be added to the purchase-money,

and that the estate shall be put up at the accumulated

sum. If any one makes an advance upon that sum the

trustee shall not have the estate ; if not, he will be held to

his purchase (h).

(3.) Where the trustee has resold the estate to a pur- Aoooimt of

chaser without notice, the cestui que trust can, as in the
^™

principal case, make him account for his receipts with

interest.

(4.) The costs of the suit where the sale has been set Costs.

aside must be paid by the trustee (o), unless there has

been great delay on the part of the cestui que trust (p) ;

and where a suit has failed on account of such delay the

trustee has been refused his costs {q)

.

(m) Kenney v. Browne, 3 Eidg. (o) Sanderson y. Walker, 13 Ves.

518. 601.

(«) Exp. Reynolds, 5 Ves. 707; {p) Ait.- Gen. v. Dudley, Coop.

Tennant v. Trenchard, i Ch. 637, 146.

546. [q] Gregory v. G., Coop. 201.
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Section V.

—

Duties aisd Liabilities of Teustees.

I. Getting in Trust Property, Perishable Property and

Reversions.

II. Custody of Trust Property.

III. Investment.

lY. Liability of Co-trustees.

Y. Remedies of a Cestui que Trust.

YI. Remuneration of Trustees.

In considering the position of trustees generally, we will

first discuss their duties with respect to the trust property.

And this naturally divides itself under three heads: 1st.

As to the getting in of outstanding property of the trust.

2ndly. As to the custody of such property. 3rdly. As to

its proper investment.

Getting in

outstanding

property.

Debts
colleoted.

I. Getting in outstanding Trust Prop)erty.

It is among the most important of the duties of a trustee

to take such steps as are necessary for the security of the

trust property ; and the first of such steps is to get all such

property into his hands, or under his control. In other

words, all outstanding property must be reduced iato

possession.

1.— (1.) Debts due to the trust must therefore, with all

reasonable diligence, be collected. Money may not be left

outstanding upon personal security; and this although.



GETTING IN OUTSTANDING TRUST PEOPERTY. 113

the security of the loan giving rise to the debt he one
which the creator of the trust considered sufficient {a). The
only excuse for not taking action to enforce payment is a

weU-founded belief that such action would be fruitless;

and the burden of proving the grounds of such belief is on
the trustees (J)

.

Trustees are allowed the exercise of a fair discretion, and Trustee is

are not expected to commence legal proceedings unneees- diicretfon.

sarily, nor where such proceedings would be useless (c),

but they wiU not be justified in granting any great indul-

gence (d). In case a loss to the estate is occasioned by
neglect of this duty, a trustee or executor will be per-

sonally answerable. If there be more than one executor,

each one is entitled to exercise his discretion without risk,

notwithstanding the opposition or difference of opinion of

another (e).

(2.) In the exercise of a sound discretion trustees Releasing and

might, even before 23 & 24 Yict. e. 145, release or com- 3°""*^^

pound a debt (/) , and by that statute this power was 23 & 24 Vict.

confirmed and extended. Now by the Trustee Act, "= ^*^' ^- ^°-

1893 (gr), s. 21, executors, administrators and trustees are

authorised to accept any composition, or any secmity real

or personal, for any debt, or for any property real or

personal, claimed, and may allow any time for payment of

any debt, and may compromise, compound, abandon,

submit to arbitration, or otherwise settle any debt, account,

claim, or thing whateTer relating to the testator's estate or

to the trust, and for any of those purposes to enter into,

give, execute, and do such agreements, instruments of

composition or arrangement, releases and other things as

seem expedient, without being responsible for any loss

occasioned by anything so done in good faith (/?)

.

(«) Fowell V. :Emm, 5 Ves. 839; (e) Suxion v. -B., 1 My. & Cr.

SiiUock T. Wheatley, 1 Coll. 130. 80 ; Marsdm v. Kent, 5 Gh. D. 598.

(b) Billing v. Brogden, 38 Ch. D. (/) Blue\. Marshall, 3 P. Wms.
546. 381 ; Ratcliffe v. W'moh, 17 Beav.

(c) Clark \ .Eolland, 19 Bear. 271. 216.

Id) Zowsony. Copeland, 2Bro. C. C. {g) 56 & 57 Vict. c. 53.

156 ; Cafrey \. Darby, 6 Ves. 488. [h) SheffieU, ^c. Building Society

« I
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Money-
employed
in trade.

PerisliaWe
property with
life interests

and rever-

sionary

property.

General rule

requires con-

version.

2. Money employed by a testator in trade may not be

suffered to remain so invested by his executors, without

express authority (A) ; and where such authority is given

it must be exercised with discretion and in strict accordance

with its terms («). Beasonable time is of course allowed

for the purpose of winding up the concern ; and the Court

has jurisdiction in an administration suit to direct that a

trade or business in which infants are interested shaU. be

continued, and will so direct if it be for their benefit (k).

3. Very frequently we find in a will personal property

of a perishable nature bequeathed to a person for life with

remainder over. In such a case the question arises whether

the intention was that the first legatee should enjoy the

property specifically, with the possible consequence that by

the consumption or falKng in of the property the remainder-

man will receive no benefit at all ; or whether, for the

equal treatment of both, the property should be sold, and

the proceeds laid out on permanent investments. Con-

versely, reversionary property is sometimes similarly be-

queathed, and the question is whether it is to remain in

its existing state, with the possible consequence of its not

falling into possession during the lifetime of the first

tenant, so that though named as a beneficiary he will

receive nothing from it, or whether again for the equal

treatment of both it should be sold and invested so as to

produce an immediate income.

On these questions the case of Hoioe v. Lord Dart-

mouth (1) is a leading authority. From it we gather that

whenever there is a general bequest of property of a wasting

nature, such as long annuities or leaseholds, to persons in

succession, the general rule is that it should be forthwith con-

V. Aizlewood, 44 Ch. D. 412; 59

L. J. Ch. 34 ; Sneath v. Valley Gold,

Lim., (1893) 1 Ch. 477.

(A) Kirhnan v. Booth, 11 Beav.
273

(i) Arnold v. Smith, (1896) 1 Ch.

171 ; 65 L. J. Ch. 269 ; Midglei/ v.

Crowther, (1895) 2 Ch. 56 ; 64 L. J.

Ch. 637.

(k) Perry v. P., 3 Ir. Eq. 452.

[1) 7 Ves. 137 ; 2 W. & T. L. C.

296.
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verted, and laid out in permanent securities ; and again, that

reversionary properfi/, or property the enjoyment of ichich is

not to commence until a future time, or until the happening of
a contingency, ought to be similarly converted.

The principle is thus expressed in Sinves v. S. {m) :

" The result of the rule laid down by Lord Eldon in Jlotce

" V. Lord Dartmouth («), and by Lord Cottenham in

" Pickering v. P. (o), is that where personal estate is given
" in terms amounting to a general residuary bequest to be
" enjoyed by persons in succession, the interpretation

" which the Court puts upon the bequest is that the per-

" sons indicated are to enjoy the same thing in succession
;

" and in order to effectuate that intention, the Court as a

" general rule converts into permanent investments as

" much of the personalty as is of a wasting or perishable

" nature at the death of the testator, and also reversionary

" interests."

This general principle is simple enough : but like all Subject to

general principles it is subject to the paramount rule that intention if

in the construction of wills the testator's intention is, if ascertainable,

ascertainable, to prevail. He may of course direct, if he

chooses, that his property, however wasting, shall be specifi-

cally enjoyed in the first place by a life tenant, and that

the remainderman shall take only what chance may leave

for him ; and difficulties often arise in ascertaining whether

such is, or is not, the testator's intention.

This question is one which evidently depends upon the Wbat

language of each particular instrument, so that no general
f™i°^ion of

formula can be laid down for its decision. We can only contrary

illustrate from actual cases what has and what has not been

considered sufficient to entitle the legatee to enjoyment of

perishable property in specie, observing, however, that in all

cases the burden of proof is upon the person who opposes

immediate conversion according to the rule {p).

(m) 3 Ha. 609, 611. (o) 4 My. & Cr. 289.

/«) Supra... {p) Macdonaldy. Irmne,8Ch.T). 101.

i2
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Absence of

direction

to convert
does not.
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interfere with
discretion if

given.

Use of words
"rents" and
"dividends."

General rule.

The mere absence of a direction to convert the property

has never been considered to mean that it should be enjoyed

ill qjecie {q). On the other hand, if there is a specific gift

of such property, then the mere fact that trustees have a

discretionary power to sell it is not a reason for converting

it. The discretion is deemed to be given only for the

security of the property, not with a view to vary or affect

the relative rights of the legatees (r) . And where there

was a direction in a will that trustees should in their sole

discretion sell so much and such parts of the residuary estate

as they might think necessary, the Court declined to inter-

fere with their discretion so as to prevent a tenant for life

enjoying leaseholds in specie (s). An express direction for

sale at a given period indicates an intention that there

should be no previous sale or conversion (^). And.where,

after giving power to postpone conversion of his property,

the testator declared that until sale the net rents, profits and

income should be paid to the persons to whom the income

would be payable if the sale had not actually been made,

the profits of a business were held to be payable to the

tenant for life until sale («().

There has been much discussion as to whether the use

of such particular words as " rents " and " dividends," in

describing the proceeds of property bequeathed, amounts to

a sufficient indication of intention against conversion. The
result of the cases seems to be that where there is in a

residuary gift a trust to pay " rents " to persons in succes-

sion, and the residue comprises no other property except

leaseholds to which it is applicable, then the leaseholds are

to be enjoyed in specie {x). But if the residue comprised

[q) Johnson v. /., 2 CoU. 441

;

Morgan v. M., 14 Beav. 72, 83
;

Bart V. Stone, (1896) 1 Ch. 754
;

65 L. J. Ch. 271.

(>) Lord V. Godfrey, 4 Madd.
465 ; Nixon v. Sheldon, 39 Ch. D.
50 ; 58 L. J. Ch. 25 ; Brandreth v.

Colvin, (1896) 2 Ch. 199 ; 65 L. J.

Ch. 120.

(s) Me SeivelVs Estate, 11 Eq. 80

;

Gray v. Siggers, 15 Ch. D. 74.

{i) AUock V. Shper, 2 My. & K.
699.

(m) Chantellor y. Brown, 26 Ch. D.
42 ; 63 L. J. Ch. 443 ; Wood T.

Thomas, (1891) 3 Ch. 482 : 60 L. J.

Ch. 781.

(a) Goodenough v. Tretnamondo, 2

Beav. 812 ; Vachell v. Itoherts, 32
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freeholds as well as leaseholds, the word "rents" would be

sufficiently accounted for without supposing it to apply

to the leaseholds, and its presence woidd not sufficiently

indicate an intention to avoid the usual rule as to their

conversion (y).

The word " dividends " has been considered sufficient to

entitle a legatee for life to the enjoyment of long annuities

in specie (s). But it would not suffice to qualify an express

direction to convert preceding it {a).

A direction that power of attorney should be given to Power of

cestui que trusts entitled to receive in succession the income directeTto

of property, may show an intention that they should enjoy <'<'^*"'>' Q""

it in specie (b)

.

A direction to divide property after the death of the Direction to

tenant for life has been held to indicate a similar inten- ^elth o^

tion (c). So an exception from a general direction to con- teuantfor

vert may show an intention that long annuities are to be

enjoyed in specie (d).

Where a tenant for life is entitled to the enjoyment of Effect of

^ 111- • Til J.1 1 leaseholds
leaseholds ui specie, and they are taken by a company enjoyable

under compulsorv powers, and the purchase-money paid "' *?"*''' ?"''
- '_ ,•''• . ni 1

chased under
into Court, he is entitled to the same benefit thereout as compulsory

he would have had from the lease (e) ; the mere interest P''^'^''*-

of the money would not be an adequate compensation (/).

And where the tenant for life in such case outlives the

term for which he was entitled as tenant for life, he will

become absolutely entitled to the whole fund (g)

.

Where property, the subject-matter of a bequest given Rule where

,
. • •

r> 1 1 j_i J. J. ji conversion
to persons m succession, is round by the trustees oi a ^ouU result

in loss.

Beav. 140; Cafe v. Hent, 5 B.a,. 2i, (A) Neville v. Fortescue, 16 Sim.

36. 333.

(y) Fichup V. Atkinson, 4 Ha. ;„„,,, '

^'l ,'„'.--'
624 ; CraigT. Wheeler, 29 L. J. Ch. {^ Ti May v. Sandys, 7 Eq. 4o.).

374 ; Game v. Young, (1897) 1 Ch. (e) 8 & 9 Vict. c. 18, s. 74.

881 ; 66 L. J. Ch. 605. (/) Jeffretjs v. Connor, 28 Beav.

(;) Alcoek T. Sloper, sup. 328.

(a) Bate v. Sooper, 5 De G. M. & {g) In re Beavfoy's Estate, 1 Sm
G. 338. & G. 20.
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testator to be so laid out as to he seciu'e, and to produce a

large annual income, tut is not capable of immediate con-

version without loss and damage to the estate, there the

rule is not to convert the property, but to set a value upon

it, and to give the tenant interest on such value; the

residue of the income must then be invested, and the

income of the investment paid to the tenant for life, the

corpm being secm-ed to the remaiaderman. Formerly in-

terest was calculated at four per cent, (h) . When, accordiag

to the construction of a will, the executors have full power to

retain certain securities as long as they think advantageous,

or to invest the money of the estate upon similar securities,

while any such securities remain a part of the testator's estate,

the tenant for life is entitled to the specific income arising

therefrom ; and when trustees do not convert unauthorised

securities, the tenant for life was held to be entitled to an

income from the testator's death equal to the dividends of

the consols which would have been produced by a sale and

investment in consols at a year from the testator's death,

and not, as in Robinson v. B. {i), to interest at four per

cent, on their value. In more recent cases interest at

three per cent, only has been allowed, as being more

agreeable to the facts of present experience {k), and the

rule extends to reversionary property which is not produc-

ing interest as well as to a wasting security (/).

Power of Where trustees were made liable to a remainderman
tru.stees when ....

t ^^ ^ ^ ^^ j. j.

made liable to lor havmg improperly allowed perishable property to

recover back pgmain ill specie, and to be enjoyed by the tenant for life,

for life. they were allowed by means of an inquiry in the same

suit to recover back against the estate of the tenant for

life the amount overpaid to him (in). And where trustees,

(A) Brown v. Gellatly, 2 Ch. 751

;

{k) Marland v. Williams, (1895)

and see also Se ChestevfieWs Trusts, 2 Ch. 537 ; 65 L. J. Ch. 71 ; Say
24Cli. D. 643; 52 L. J. Ch. 938; v. Wooliner, (1895) 2 Ch. 542; 65

Frowdev. Senffler, (1893) 1 Ch. 686
;

L. J. Ch. 29.

62 L. J. Ch. 383 ; Teayue v. Fox, (l) itowlls v. Beib, (1900) 2 Ch.

(1893) 1 Ch. 292 ; 62 L. J. Ch. 469. 107 ; 69 L. J. Ch. 562.

(i) 1 De G. M. & G. 247. [in] HoodY. Clapham, 19 Beav. 90,
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having a discretion as to the time of conversion, allow

reversionary property to remain unsold until it falls into

possession, the tenant for life will be entitled to have paid
to him in respect of interest out of the property, the

amount which he would have received had the trustees

sold the property at the end of one year after the testator's

death (w)

.

It must be observed that the principle of Howe v. Lord
Bartmouth is only applicable in the case of residuary

bequests in wills. It has no application to settlements (o).

4. Money invested on good real securities is not required Money in-

to be called in, unless, of course, it is necessary for the
^ood'seourit

payment of debts {p) ; and in an administration action the to remain so.

Court would not permit a real security to be called in

without inquiry as to its expediency [q) . It has been held

that a trustee is not bound to call in a fund invested upon

a second mortgage (r) ; but seeing that such a security, Second

however apparently ample, is continually liable to damage ™°rtgage.

from the operation of the doctrines of tacking and con-

solidation (as to which see infra, pp. 296, 305), such invest-

ments are manifestly undesirable. If, moreover, a trustee

has reason to suppose that any real security is not good, it

is his duty to call it ia at once («). To render trustees

liable in such a case, wilful default, including want of

ordinary prudence, must be shown {t).

5. It is the duty of trustees also to place the trust Property in

property beyond the power of any third parties. Thus if tkM parties,

the trust fund is an equitable interest of which the legal

estate cannot be at present transferred, the trustees must

(«) Wilkinson v. Duncan, 23 Beav. (y) Howe v. Earl of Dartmouth, 7

469 ;
Wright v. Lambert, 6 Ch. D. Ves. 137, 150.

649.' (r) JRoHnsoHY. R., 1 De G. M. &
G 252

(o) Boustead^. Co^er,{1^0l) 2 •, J ^ Farlcinson, 7 Beav.
Ch. 779 ; 70 L. J. Ch. 825 ; Eope ^^^
V. S., 1 Jiir. N. S. 770.

^j.^ ^^^^^ ^ Chapman, (1896) 2 Ch.

[p) Orr V. Newton, 2 Cox, 276. 763 ; 65 L. J. Ch. 892.
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Consequences
of neglect to

realise gene-
rally.

Under order
of Court.

Where they
have special

discretionary

power.

Judicial

Trustees Act.

at once give notice of their interest to tlie person in whom
the legal estate is vested, in order to avoid a subsequent

purchaser gaining priority by giving the first notice (m).

Similarly a trustee of a settlement vs'hich requires registra-

tion is responsible for any loss arising from a neglect to

procure registration (x).

6. Where executors have neglected to realise outstanding

assets, the prima facie rule is that they are liable for any

loss which arises after the expiration of a year from the

testator's death, and executors who have not completed the

conversion by that time must be prepared to justify their

delay («/) . The rule, however, is not an absolute one, and

if in the circumstances of any case a longer delay seemed

reasonable, no liability is incurred thereby (z).

When trustees are ordered by the Court to realise secu-

rities, and they neglect to do so, they will be liable for

any loss sustained by their neglect ; such direction over-

rides their discretion (ff)

.

On the other hand, if by the instrument creating the

trust trustees are given a special discretion as to whether

funds shall be called in or not, this will override the usual

operation of the rule ; and then, in order to charge them

with loss, it win be necessary to establish a clear case of

misconduct against them (b)

.

As to the relief afforded to trustees in investment cases

under the Judicial Trustees Act, 1896 (c). (See infra,

p. 127.)

(u) Jacob V. Lmas, 1 Beav. 436.

(x) 2Ineitamara v. Carey, 1 I. B.
Eq. 9. See also Kinrjdon v. CaUU-
maii, W. N. (1877) p. 15.

(if) Girnihurii v. Clarkson, 3 Ch'
606 ; Scuitliorpe v. Tipper, 13 Eq.
232.

(z) Hughes V. Empson, 22 Beav.
181.

(a) Davenport Y. Stafford, 14 Beav.
319, 338.

{b) Faddon v. Ulchardson, 7 De G-.

M. & G. 563, 582.

(c) 59 & 60 Vict. u. 35.



AS TO THE CUSTODY OP TEUST PKOPEETY. 121

II. As to the Custody of Trust Property.

A leading authority on tlie duties and liabilities of

trustees as to the custody of trust property is the case of

Speight v. Gaunt [d), in which the House of Lords held

that though a trustee may not " delegate at his own will and

^'pleasure, the execution of his trust, and the care and custody

" of the trust moneys, to strangers," yet " that when, according

" to the regular and usual course of business, moneys receivable

" or payable ought to pass through the hands of mercantile

" agents, that course may properly be folloived by trustees,

" though the moneys are trust moneys." (Per the Earl of

Selborne, pp. 4, 5.)

In the same" case Lord Blackburn said that " as a

" general rule a trustee sufficiently discharges his duty if

" he takes, in managing trust affairs, all those precautions

" which an ordinary prudent man of business would take

" in managing similar affairs of his own," with the excep-

tion that he " must not choose investments other than

" those which the terms of his trust permit."

In the application of the principle thus laid down, the General

following points may be observed.

1. If a loss occurs by unavoidable accident, if, for Not liable for

instance, without any fault of the trustees, the trust funds '

are stolen from them or from anyone entrusted therewith,

they are not liable (e).

2. Similarly, if in a proper coui-se of business they or ordinary

deposit money in a bank, and the bank fails, they are not
^""^Jg*"*

liable (/). By Lord St. Leonards' Act {g), s. 31, it was

enacted that every instrument creating a trust should be

deemed to contain a clause exonerating the trustees from

ld^ 9 App. Gas. 1 ; 53 L. J. Ch. {/) Exp. Belchier, Amb. 218

;

'• Johnson v. Newton, II Ha. 160;
419- FemvicJcc v. Olarlce, 31 L. J. N. S. Cb.

(e) Jones v. Leicis, 2 Ves. sr. 240 ; 728.

/oi V / 6 Ch. D. 562. {9) 22 & 23 Vict. .. 35.
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Trustee Act,
1893.

Liable for

risks un-
necessarily

incurred.

liability for any tanker, broker, or other person -with

whom any trust moneys or securities might be deposited.

And by the Trustee Act, 1893 {h), which repeals this

section, the protection of the trustee is somewhat extended

by the provision that he is answerable only for his own

acts, receipts, neglects or defaults, and not for those of any

other trustee, nor for any banker, broker, or other person

with whom any trust moneys may be deposited, nor for the

insufficiency or deficiency of any securities, nor for any

other loss, unless the same happens through his own
wilful default. But neither the statutes nor the decisions

diminish the importance of the inquiry, whether there was

good reason for allowing the money to remain in another's

hands. The cases show that it is considered a sufficient

reason if it is necessary for the ordinary purposes of the

trust that a certain sum should be kept in hand, as for the

payment of debts, or current expenses or legacies ; or if the

money is so deposited pending negotiations for its more

secure investment. Such moneys must remain somewhere,

and in the usual course of business one would utilise a bank

for the purpose. It is also similarly reasonable to allow a

deposit on a sale to remain in the hands of an auctioneer («').

The effect of the statutes is to throw the burden of proof

on those who seek to charge the trustee (A).

If, however, moneys be left unnecessarily in the hands

of third parties, as in the hands of a banker or solicitor,

more than a year after a testator's death, and after the

debts and legacies are paid, and a loss occurs, the trustees

or executors are liable (/) . Title deeds may be left in the

hands of a solicitor, where, from the nature of the trust,

fi-equent reference to them is necessary (»»), and convertible

securities, such as bonds payable to bearer, though

authorised by the trust, though not properly deposited

(/») 56 & 57 Viot. c. 53, s. 24.

(i) Edmonds v. Peake, 7 Bear.
239

(ii) Re Brier, 26 Ch. D. 238.

(Z) BarTcey. Martyn, 1 Bear. o2o;

Castle V. Warland, 32 Beav. 660.

(m) Field v. F., (1894) 1 Ch. 425 ;

63 L. J. Ch. 233.
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witli a solicitor, may he deposited in the joint names of

trustees witli a banker («).

The Trustee Act, 1893 (o), further protects trustees by Trustee Act,

enabling a trustee to appoint a solicitor to be his a,gent to
^*®^"

receive and give a discharge for any money or valuable

consideration or property receivable under the trust, by
permitting the solicitor to have the custody of and to pro-

duce a deed containing a receipt clause embodied or indorsed,

and by enabling him to appoint a banker or solicitor to be

his agent to receive policy moneys, and for that purpose to

have the custody of and produce the policy of assurance.

But it appears that an attorney of a trustee under a general

power cannot authorise a receipt under this section, though

with express power he might do so (p). An agent may in

proper circumstances be employed to invest, but money

should not be deposited with him until the investment is

found : to do so would be to lend on personal security.

Moreover, agents, such as brokers, solicitors, or valuers,

must not be employed out of the ordinary scope of their

business (q) ; and the last quoted statute enacts that nothing

therein shall exempt a trustee from any liability which he

would have incurred if the Act had not been passed, in

case he permits any money or property to remain in the

hands or under the control of the banker or soHoitor longer

than is reasonably necessary to enable him to pay or

transfer the same to the trustee.

3. A trustee who, without entirely parting with control Associating

over the trust fund, associates another person with him in ^"coutrofof

its management, and so loses the exclusive power over it, fund,

wlU be liable for any loss which results from such a step (r)

.

An illustration of this occurs where a sole trustee invests

a fund in the joint names of himself and another, and

In) Dent v. De Fotlionier, (1900) (?) Fry y. ro^Json, 28 Ch. D. 268
;

2 Ch. 629 ; 69 L. J. Ch, 773. Andrews v. Weall, 42 Cb. D. 674 ;

(0) 56 & 57 Vict. c. 63, B. 17.
gg l. j. Ch. 713

l-ni Re Methng andMerton, (1893)

3 Ch "69 280 ; 62 L. J. Ch. 783. [r) Salway v. S., 2 R. &My. 215.
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or leaving it

in entire

control of

co-trustee.

SO deprives himseli of an unfettered discretion as to its

removal (s).

4. A fortiori, a trust fund should not be left under the

entire control of a co-trustee. Thus trust money should,

"where there is more than one trustee, be invested or

deposited in the joint names of all, and payable only to

their joint order or cheque {t).

Not to invest

on personal

Beourity.

Save witli

express

authority.

Not even then
to one of

themselves.

III. As to Investment.

1. As we have seen that an executor or trustee may not

suffer the trust fund to remain outstanding on personal

security, though the credit may have been given by the

creator of the trust, so it is clear that he is not justified ia

lending trust money on personal security, even to a person

to whom the creator of the trust had been accustomed so

to lend money («(). Neither a joint personal security (»)

nor a loan on a bond with sureties (y) is a proper invest-

ment. If he retains money unnecessarily in his own

hands uninvested, he may be charged with compound

interest thereon at 3 per cent. (s).

In order to warrant investment on personal security the

express authority of the creator of the trust is necessary (a) ;

mere general expressions giving to trustees a discretion

are not sufficient (6).

Even if trustees are authorised to lend upon personal

security they may not lend to one of themselves (c), or to

(«) White v. Baugh, 3 CI. &r. 44.

(t) Cloiigh V. Bond, 3 My. & Cr.

490
;
Trutch v. Zamjjrell, 20 Beav.

116.

(m) Terry v. T., Preo. Ch. 273;
2)a.rke v. Martyn^ 1 Beav. 525.

[x) Holmes v. Dring, 2 Cox, 1.

(y)
Jf'atts V. Girdlestone, 6 Beav.

188.

(z) Barclay v. Andrew, (1899) 1

Ch. 674 ; 68 L. J. Ch. 383.

(a) Forbes v. Soss, 2 Bro. C. C.

430; Child Y. C, 20 Beav. 50.

(i) Poeoclc V. Reddington, 5 Ves.

794 ; Uills V. Osborne, 7 Sim. 30.

(c) Francis v.F.,5 De G. M. & G.

108.
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a relation for the purpose of accommodating Mm (d) . And Authority to

any terms specified in the authority so to lend must be compUed^
strictly complied with ; for instance, if the consent of any with.

person is required, or the security of a bond is directed (e).

And where there was authority to lend to a fii-m, it was
held that a change in the membership of the firm deter-

mined the authority (/) . The term "personal security"

has a wider meaning than the security of personal pro-

perty. It has been held to include a loan upon mere

personal credit {g). But an investment clause expressed

in the widest terms must be interpreted prudently and

honestly. An investment effected with a view to the

trustee's own benefit is a breach of trust, though it may
be within the terms of the clause (h)

.

2. Permission is often expressly given to invest in real "Eealsecu-

securities, and is moreover provided for by statute («). But what?
questions often arise as to what is included in the expres-

sion. It clearly does not authorise the purchase of land.

Investment means loan on security ; and special powers

are required for the conversion of personal into real estate.

The most ordinary investments on real securities are mort-

gages of freeholds. Copyholds are within the expres-

sion (A-). Leaseholds are not so in strictness (/) ; but a

long term of years, free from onerous covenants and at a

peppercorn rent, was stated to be justifiable, even before

44 & 45 Vict. c. 41, s. 65, gave power to enlarge such a term

into a fee simple {/») ; and now by sect. 5 of the Trustee

Act, 1893 (n), a power to invest in real securities, unless

(d) Lanqston v. OUivant, G. Coop. Ch. 71 ; Xnox v. Mackiiuion, 13 App.

33_
'

Cas. 754.

\e) Coc/cery. Qmi/le, lHuss. ScMj. (i) Trustee Act, 1893 (56 & 57

53^; Vict. c. 53), s. 1.

(f) Tucker v. T., (1894) 1 Ch. (A) Wyatl v. Sharratt, 3 Beav.

724-63 L. J. Ch. 223; Smith v. 498.

-Patrick a901) A. C. 282 ; 70 L. J. (I) Re Boyd's Settled Estate, 14

PC. 19. Ch. D. 626.

'ia\ Pickard v. Anderson, 13 Eq. (m) Jones t. Chennell, 8 Ch. D.

608. 493.

(A) Smith V. Thompson, (1896) 1 {n) 66 & 57 Viot. c. 53.
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expressly limited by tlie instrument creating tlie trust,

authorises a mortgage on a term of not less than 200

years unexpired, which is not subject to a rent greater

than a shilling a year or to any condition for re-entry,

except for non-payment of rent.

Short leaseholds are, of course, not admissible (o), nor is

an estate for life {p). More difficulty arises in the case of

such securities as corporation debentures charged on rates,

or on the property of a company including land, or bonds

secured on harbour duties or tolls. In many cases a dis-

position has been shown not to regard such investments as

interests in land within the Mortmain Acts, the tendency

having been to favour charities in this respect (g). But

where the question is merely one of the validity of invest-

ment, such securities would probably now be deemed valid

real securities (r) . The above quoted section of the Trustee

Act, 1893, authorises, in defatdt of contrary directions,

charges or mortgages of charges under the Improvement

of Land Act, 1864 («), as real investments.

Loan on A trustee or executor lending money on mortgage is

shouW^only "^^^ chargeable with breach of trust if the amount of the

be to ;7^lue of j^q^h does not exceed two-thirds of the value of the property

as valued by a practical and independent surveyor or

valuer, or one whom he reasonably believes to be such,

and the security is in other respects a proper one {t). If

the loan exceeds this limit but would be good for a smaller

sum, the trustee is only liable in respect of the excess (u).

Where a security originally sufficient subsequently fell

below the proper value, trustees were held to be not bound

. (o) Fuller v. Knight, 6 Beav. 209. 59 L. J. Ch. 87.

{p) Landerv. Weston, 3 Drew. 389. (s) 27 & 28 Vict. c. 114.

Iq) Martin v. Zacon, 33 Ch. D. (i) 66 & 57 Viot. o. 53, s. 8 ;

332 ; 55 L. J. Ch. 878 ; EUnsley v. replacing 51 & 52 Vict. c. 59, s. 4

;

JfifcArf, (1894)2Ch. 88; 3ii. 704; Re Walker, 59 L. J. Ch. 386;

64 L. J. Ch. 92. Somerset v. Foulett, (1894) 1 Ch."

(r) Drivers. Broad, {l^^Z)\Q,.'B. 231; 63 L. J. Ch. 41; Bae y.

539, 744 ; 63 L. J. Q. B. 12
;

Meelc, 14 App. Cas. 558 ; 59 & 60

Birrell v. Greenhough, (1897) 1 Ch. Vict. c. 36.

928 ; 66 L. J. Ch. 558 ; Buckley y. [u) Ibid. ; Priest v. TTpplehy, 42

Royal Lifeboat Assoc, 43 Ch. D. 27

;

Ch. D. 351.



AS TO INVESTMENT. l27

at once to call in the mortgage. It is their duty in such a

case to exercise the discretion of practical men (x).

For the reasons elsewhere given (y) money should not Second and

be lent on a second mortgage, unless, at least, the legal ™or4ag*e°7
estate can be promptly secured (s) . Nor should money be ^ad.

lent on mortgage to a co-trustee (a). A contributory

mortgage (that is, a mortgage in which the trustee asso-

ciates himself with another as mortgagee) is not admissible,

inasmuch as the security is not in his sole control (6).

It is a fallacy to suppose that a trustee is relieved from Trustees must

the careful exercise of a sound discretion by the fact that !'?Z^^1'?.!!^"

the investment clause in the instrument creating the trust

may in terms authorise certain indifferent securities, or

that where such is the case an improvident investment will

be excused on the ground that the trustee has risked funds

of his own on similar investments. " The duty of a trustee

" is not to take such care only as a prudent man would
" take if he only had himself to consider. The duty rather

" is to take such care as an ordinary prudent man would
" take if he were minded to make an investment for the

" benefit of other people for whom he felt morally bound
" to provide " (c). The same authorities show that it is

dangerous for a trustee to rely carelessly on exonerating

clauses in the trust deed. On the other hand, many of

the decisions having borne hardly on honest trustees, it is

now provided by the Judicial Trustees Act, 1896 (d), that

where a trustee or executor has acted honestly and reason-

ably, the Coui't may excuse and relieve him from personal

liability, wholly or in part (e). In the exercise of its

(x) Eland v. Medland, 41 Ch. D. Beav. 600.

476; 68 L. J. Ch. 672; and see [b) 7Fe44 v. /o««s, 39 Ch. D. 660
;

Cods T Chapman, (1896) 2 Ch. 67 L. J. Ch. 671 ; Stokes v. Trance,

763 ; 66 L. J. Ch. 892. (1898) 1 Ch. 212 ; 67 L. J. Ch. 69.

(y) Pp. 119 and 305. (e) Fer Lindley, L. J., in WliUc-

(z) Brosier t. Brereton, 15 Beav. ley v. Learoyd, 33 Ch. D. 347, 356
;

221 ; Smethurst v. ffastinys, 30 afEd. 12 App. Cas. 727 ; 57 L. J.

Ch. 'd. 490; 55 L. J. Ch. 173; Ch. 390; £nox v. Mackinnon, 13

Chamnan v. Browne, (1902) 1 Ch. App. Cas. 753 ; Mae t. Meek, sup.

785f {d) 59 & 60 Vict. o. 35, s. 6.

(a) Stickney \. Sewell, 1 My. & \e) See Mosley v. Keyivorth, {1S91)

Cr. 8 ;
Macleod T. Annesley, 10 2 Ch. 518 ; 66 L. J. Ch. 759.
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Statutory
po-wers of

mvestment.

discretion the Court will consider each case on its merits,

and it has declined to lay down general rules or principles

for application (/), and the onus is on the trustee to

establish his claim to exoneration [g).

3. Previous to certain statutes now to be referred to, a

trustee's general power of investment was exceedingly

circumscribed. In fact, the tenor of some cases seems

such as almost to have confined him to government or

bank annuities (/;). But it is not now necessary to con-

sider restrictions which have long been obsolete.

Nor is it necessary to give in such detail, as in former

editions of this work, the history of the increasiug latitude

of trust investments from time to time introduced by

statute. Lord St. Leonards' Act {i), passed in 1859,

authorised investments not only in real securities, but also

in Bank of England or Bank of Ireland Stock and East

India Stock. This Act was in the following year made

retrospective {!;).

Doubts having arisen as to the legal effect and signifi-

cation of the words " East India Stock " in 22 & 23 Vict,

c. 35, s. 32, it was by 30 & 31 Vict. c. 132, s. 1, enacted

that the said words should include and express as well the

East India Stock which existed previously to the 13th of

August, 1859, as East India Stock charged on the revenues

of India, and created under and by virtue of any Act or

Acts of Parliament passed on or after that date. And the

same statute authorised investments in any secuiities the

interest of which is guaranteed by Parliament.

34Vict. c. 27. The Debenture Stock Act, 1871 (/), enabled trustees

(including executors, administrators, and any other per-

sons holding funds in a fiduciary capacity) who had power

to invest in the mortgages or bonds of a railway company.

30 & 31 Vict.

c. 132.

(/) JBarlcer v. Iviimy, (1897) 1

Ch. 536; 66 L. J. Ch. 282. See

Ckws T. Grindey, (1898) 2 Ch. 593
;

67 L. J. Cli. 624 ; Perrins v. Bel-

lamy, (1898) 2 Ch. 521
; (1899) 1

Ch. 797 ; 68 L. J. Ch. 397.

ig) Smith V. Stuart, (1897) 2 Ch.

583 ; 66 L. J. Ch. 780 ; Chapman
T. Brmone, (1902) 1 Ch. 785.

[h) Hansom v. Allen, 2 Dick. 498.

(i) 22 & 23 Vict. 0. 35, s. 32.

(A) 23 & 24 Vict. u. 38, o. 12.

(0 34 Vict. 0. 27.
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or of any other description of company, to invest in the

debenture stock of a railway company, or such other com-
pany as aforesaid.

By 34 & 35 Yict. c. 47, the consolidated stock of the 34 & 35 Vict.

Metropolitan Board of Works (now replaced by the
''' *^'

London County Council) was added to the list ; and by ss & 39 vict.

38 & 39 Yict. c. S3, trustees who had power to invest in "• ^^•

the debentures or debenture stock of a company were

authorised to invest in the nominal debentures or deben-

ture stock issued by any local authority under that Act.

This provision is re-enacted by sect. 5 (3) of the Trustee

Act, 1893 0«)-

By the Settled Land Act, 1882 {n), capital money

arising under the Act may be invested in Government or

other securities on which the trustees of the settlement

are, by the settlement or by law, authorised to invest trust

money of the settlement, or on the security of the bonds,

mortgages, or debentures, or in the purchase of the de-

benture stock of any railway company in Great Britain or

Ireland, incorporated by special Act of Parliament, and

having for ten years next before the investment paid a

dividend on its ordinary stock or shares, with power to

vary the investment into or for any other such securities.

The Trust Investment Act, 1889 (0), repealed the invest- ^2 & 53 Vict.

ment clauses of 22 & 23 Yict. c. 35, 23 & 24 Yict. c. 38,
'

30 & 31 Yict. c. 132, and 34 & 35 Yict. c. 47, at the same

time consolidating and extending their provisions by re-

enactment. But this statute has now itself been repealed

by the Trustee Act, 1893 (jb), which now regulates the Trustee Act,

whole question of trust investments, declaring in detail

what securities are authorised ; the principal of which are

the following :—The parliamentary stocks, or public funds

or Government securities of the United Kingdom ; real or

heritable securities in Great Britain or Ireland ; the stock

(m) 56 & 57 Vict. c. 53. (0) 52 & 53 Vict. ,;. 32.

(«) 45 & 46 Vict. c. 38. {p) 56 & 57 Vict. u. 53.

S.
K
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of the Bank of England and of the Bank of Ireland;

India three and a half per cent, stock and India three per

cent, stock, and any stock to be in future issued and charged

on the revenues of India ; securities the interest of which

is guaranteed by Parliament; consolidated stock of the

Metropolitan Board of Works or London County Council

;

debenture or rent-charge or guaranteed or preference stock

of any railway company in Great Britain or Ireland incor-

porated by special Act of Parliament and having for the ten

previous years paid a dividend of not less than three per

cent, on its ordinary stock ; the stock of any railway or

canal company in Great Britain or Ireland whose under-

taking is leased for not less than 200 years at a fixed

rental to any such railway company as lastly before men-

tioned; the debenture stock of any railway company in

India the interest of which is paid or guaranteed by the

Secretary of State for India ; the debenture or guaranteed

or preference stock of any company in Great Britain or

Ireland estabKshed for the supply of water for profit and

incorporated by special Act of Parliament or Royal Charter,

and having for the ten previous years paid a dividend of

not less than five per cent, on its ordinary stock; the

nominal or inscribed stock issued by the corporation of

any municipal borough having a population exceeding

50,000, or by any county council; the nominal or in-

scribed stock issued by any commissioners incorporated by

Act of Parliament for the purpose of supplying water and

having a compulsory power of levying rates over an area

containing a population exceeding 50,000. The same

section empowers trustees to vary any such investments {q).

Certain restrictions are imposed by sect. 2 of the Act as to

investments in redeemable securities.

By the Trustee Act, 1894 (r), trustees are enabled to

continue any authorised investment although since the

{}) See Bume v. Lopes, (1892) A. C. 112 ; 61 L. J. Ch. 423.

()•) 57 & 58 Vict. 0. 10, s. 4.
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investment it has ceased to be an authorised investment.
But this has no retrospective action (s).

By the Colonial Stock Act, 1900 (t), trustees are em- Colouml

powered to invest in any Colonial stock registered in the
Stock Acts.

United Kingdom under the Colonial Stock Acts, 1877
and 1892, subject to the restrictions imposed by the
Trustee Act, 1893, on redeemable securities.

The range of trustees' iavestments has thus been largely

extended; but it must be observed that in all cases the

statutory powers are subject to any express directions con-

tained ia the instrument creating the trust, or in any
special statute particularly affecting the trust fund, as in the

case of building societies (ic) ; and they do not at all affect

the principles by which the discretion of trustees must be

guided, nor do they diminish their responsibility (x)

.

Their investments must be such as are equally just to all Investments

objects of the trust. They may not show favour to a ""^aUthi"^'

tenant for life by investing upon securities which command ''<'»<«» «"«

a higher rate of interest, in consequence of their being

determinable ; nor will the Court, in the absence of sjDccial

circumstances, authorise a transfer from Consols into

another investment producing a larger income, if it may
be injurious to those in remainder. The Court will, how-

ever, be influenced by facts showing it to be for the

interest of children that the income of their parents should

be increased {y).

For the remedies of a cestui que trust against trustees Eemedies

who in respect of investments or otherwise commit a
trag^ea

breach of trust, see Sect. V., infra, p. 138.

(s) Cocksv. Chapman, {1896)2Ch. («) Conrderdine v. C, 31 Beav.

763 ; 66 L. J. Ch. 892. 33O 333 ; Xnox T. MacMnncn, 13
[t) 63 & 64 Vict. >.. 62, 8. 2. . „ „

(u) Me National, ^-c. BmUinff ^VV-^^^-l^"-

43 Ch. D. 431 ; 59 L. J. (v) OocUurn v. Peel, 3 De U. F.

Ch. 403. & J. 170, 174.

k2
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IV. Liability of Co-trustees.

The case of Townley v. Sherborne (s) has teen long,

referred to as a leading authority on the general liahiHty

of a trustee for the acts and defaults of his co-trustee.

Brice v. Stokes (a) illustrates the particular case of the

liahility which arises from the joining of trustees in giving

receipts.

General rule The former case establishes the general principle that a

liability. trustee is not to he held liable for the acts or defaults of a

co-trustee, in which he himself has not participated. As

between co-executors also the same rule applies (b).

Exceptions. There are, howerer, many circumstances which wiU
eg gence. ^^^ ^ ^^^^ ^^^ ^j ^j^^ general rule. Thus a trustee or

executor who, though he has not participated in the act

which has resulted in loss to the trust estate, has been

guilty of negligence, or has stood by and been cognisant

of without interfering with a devastavit or breach of trust

committed by his co-trustee or co-executor, will be held

responsible for it(c). In the latter of these cases, an

executor, who took no active part in the trusts, was held

liable for permitting his co-executor to retain the testator's

moneys in a business in which the testator had been

partner with the co-executor. Both had proved the will,

and having thus undertaken the duty of properly attending

to the trusts were bound to diligence therein. Permittiag

a co-executor to receive the assets and retain them in

his hands without proper investment, will also render an

executor liable for any loss thus incurred : proper measures

ought to be promptly taken to prevent such a breach of

trust {d).

Acquiescence.

(z) Bridg. Eep. 35 ; 2 W. & T. [c) MucUow v. Fuller, Jac. 198
;

^P<V\ „,„ o-nr o „, -r ^ iooiA V. 5., 1 Beav. 125.
(a) 11 Ves. 319; 2W.&T. L. C. ,„ j- \ r^ i, , -a

onf, (a) Lincoln v. TFnght, 4 Beav.

(b) LittUhales v. Gascoijne, 3 Bro. 427
;

Stiles v. Guy, 1 Mac. & a.

C. C. 73. 422.
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Still more certainly if a trustee or executor is guilty of Fraud,

any fraud in the matter of the trust, he will not be able to

escape liability by throwing the blame on a colleague ia

the ofBce (e).

Executors being jointly responsible for the management Unduly

of the funds of their testator, questions as to liabHity often e^eoutora!""

arise when one pays over to his co-executor, or allows him
to receive the whole or part of the assets, so that he
acquires an exclusive control over them, and they are

afterwards lost through his misconduct. The liabihty in

these cases depends upon circumstances. Generally, if

an executor thus puts the funds into the power of his

co-executor, and they are lost through his bankruptcy, or

are embezzled by him, the former is liable to make good

the loss (,/'). And it matters not whether this power is

given by an absolute payment to a co-executor, or other-

wise, as by joining him in indorsing or drawing negotiable

instruments {g).

But if, in the usual course of the management of the When a co-

trust, it is necessary for an executor to pay over some of be^rightly^^'^

the assets to his colleague, if, for instance, one of them trusted.

resides in a neighbourhood where a debt has to be paid,

and money is remitted to him for that purpose by the

other, the executor so remitting money incurs no lia-

bility {h). The question in such cases turns on the

meaning of the word " necessity," which was discussed at

length in Gasguoine v. G. («), in which case it was held

that the proposition laid down in Candler v. Tillett (Jc) to

the effect that an executor who does an act by which his

co-executor obtains sole possession of the ti'ust fund is

liable for the co-executor's misappUoation of it, must be

(e) Sutler v. -B., 5 Ch. D. 554 ;
608 ; Saddler v. Soibs, 2 Bro. C. C.

7 ib. 116 ; U il>- 329. 114.

If) Tuwnsend-v. Barber, 1 Dick. (A) Bacon y. B., 5 Ves. 331; Joy

^lifi • Langford v. Gascoyne, 11 Ves. v. Campbell, 1 S. & L. 341.

%t.-\
' Bobinson v. Harkin, (1896) 2 (i) (1894) 1 Cli. 470, 475 ; 63

Oh. 415 ; 65 L. J. Ch. 773. L. J. Ch. 377.

In) Sovey V. Blalceman, 4 Ves. (/c) 22 Beav. 257.
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Trustees
joining in

receipts.

Where it is

formally
necessary.

Executors.

Burden of

proof on a
person
signing.

read "who unnecessarily does an act." "'Necessity'

includes the regular course of business iu administering

property" (/). An executor is not liable for payment

over of a fund which he had no legal right to retain {m)

.

Questions as to individual responsibility often arise in

eases T,-here joint receipts are given for trust moneys ; and

to determine such questions it is necessary to inquire into

the ou'cumstances of the particular case. Every case will

on examination be found to fall under one or other of the

following heads.

(1.) If the signature of all the trustees is formally neces-

sary to the receipt, the signature of a trustee to tchose hands

the money does not come tcill not svffice of itself to render him

liable to account for it (n). It is but reasonable that in a

case in which he has no power to refuse to sign, his

signature should not, without more, fix him with a

liability.

And the rule as to executors is the same in similar

circumstances. It is true that, inasmuch as each executor

has fuU control over the assets of the testator, it is not so

often necessary for a co-executor to join in a receipt or

discharge for conformity's sake ; but where, as in the ease

of a sale of stock standiag in the names of executors, or

now in the case of a sale and conveyance of land by

virtue of the Land Transfer Act, 1897 (o), the concurrence

of both is necessary, the one to whose hands the funds do

not come wUl not necessarily be hable (p). But in these

cases where the signing is alleged to have been for mere

conformity, the burden is on a trustee seeking to clear

himself, to prove that his co-trustee's were the actual

hands which received the money. The signature thus

creates a. prima, facie liability in all cases {q).

{1} Per Lord Cottenham, Cloiigh

V. Bond, 3 My. & Cr. 490, 496.

(m) Savis v. Sparling, 1 Eusa, &
My. 64.

(«) Seaton v. Marriott, cited Prec.

Cli. 173 ; Mlows y, Mitchell, 1 P.

Wms. 81.

(0) 60 & 61 Viet. 0. 65.

(p) Chambers v. Minchin, 7 Ves.
186, 197.

[q) See Brice v. Stakes, 11 Ves,
319

i
Fellows V, Miiahell, sup.
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Where, moreover, the transaction of which the receipt Where tie

forms part is, as it was in Brice v. Stokes (r), ivholly ^"eoessary!"
tinnccessarij, and the trustee signing then piermits his co-

trustee to deal with the moneys contrary to the trust, he will

he charged with any loss thus occasioned. The entire

transaction being tmneeessary, the fact that the mere
signature was for conformity is not sufficient to discharge

him (s). It is the duty of a trustee to inquire as to the Trustee must

necessity of a transaction
. respecting the trust money ; he the necessity.

may not escape by alleging ignorance of the state of the

trust if).

And similarly an executor will not be justified in

those cases where his formal concurrence is necessary,

in joining in a transaction upon the mere representation

of his co-executor that it is necessary for the pui-poses of

administration. He must make proper inquiries; if he

does not, he will be liable for any misappropriation (?()

.

(2.) Where, on the contrary, a person joins wluntarihj Voluntary

in a receipt, in which his concui-rence is not formally requi- a°reoemt^

site, such interference being unnecessary, he is to be con-

sidered as assuming a p)ower over the fund, and is there-

fore answerable for the application thereof, as far as it is

connected with the particular transaction in which he

joins (^).

This difference usually distinguishes the case of receipts Distinction

by executors from that of receipts by trustees. In the trustees and

case of trustees it is commonly requisite that all should executors.

join in order to efEect a complete discharge («/). They are,

therefore, usually not liable for moneys not coming to their

hands. On the contrary, one executor being generally

competent to give a valid receipt, the joining of a co-

(r) Sup. p. 132. (k) Shipirook y. IlincMnbrook, 11

(s) See Brice v. Stokes, sup.; Ves. 252; 16 Ves. 477.

Walker Y. Syirwndsij,-W3.m.t 1;
j^j g^^ _g,..^^ g^^^

Ingle y Fartridge, 32 Beav. 661. j.
W^

^_ ^ 3 ^(.]^_ gg^
'

u) Sanbury v. Kirkland, 3 Sun. ^ ' "
265- Blytti' ^- Fladgate, (1891) 1 («/) Ee Flower, 27 Oh, D, 592;

Ch, 337 ; 60 L. J. Oh. 66. 63 L. J. Oh. 955,
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Exceptions.

General
conclusion.

Indemnity
clauses.

executor is as a rule unnecessary; and as a rule, therefore,

executors who so sign are bound by their signatures.

But there are exceptions to this. Where the act of

signing is merely nugatory and has not the effect of

putting the trust funds in the hands of a co-executor, for

instance, if he has already previously received the money,

such signature will not raise a liabUity (s). This is a very

extensive exception, and reduces the rule almost to this,

that the question really to be decided is whether the money

was ever under the control of both executors (a).

The general conclusion, then, as to the receipts of exe-

cutors seems to be, that where funds belonging to executors

are not under the separate control of each, although one of

them joins with his co-executor in any act or receipt

which will have the effect of putting the funds into his

hands, as the joining is absolutely necessary, and is not

therefore evidence that the executor so joining thereby

assumes a control over the fund, the principle which

governs the case of trustees wiU be applicable, and he

will not be liable, if he has used due caution, for the mis-

appKcation of the fund by his co-executor (&). Its rules,

applicable to executors, apply equally to administrators (c).

It is scarcely necessary to say that no rule in favour of

the exoneration of an executor has application when a

case of wilful default is made out against him. A debt

from a co-executor to the trust estate must be recovered

just as any other outstanding asset {d). His personal

security is no more warrantable than that of another.

Such cases fall under the principles already enounced as

to the custody and investment of trust property.

An express clause was formerly usually inserted in trust

deeds, providing that one trustee should not be answer-

(z) Westley v. Clarice, 1 Eden,

357.

(a) Joij V. Campbell, 1 S. & L.

341.

{b) Hovey v. Blakeman, i Yes.

596, 608.

(c) Willand v. Fenn, cited Jacomh

T. Sarwood, 2 Ves. 267.

{d) Stiles V. Guy, 1 Mac. & G.
422.
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able for the receipts, acts, or defaults of his co-trustees.

Equity infused such a proviso into every trust deed,

whether expressed or not (p), and no better right was
given by the expression of that which if not expressed was
implied (/). By Lord St. Leonards' Act(g), s. 31, the 22 & 23 Vict.

use of such indemnity and reimbursement clauses was "• ^^' ^' ^^•

rendered imnecessary, though of course it was open to a

testator to give a wider right to indemnity than that

expressed in the statute, as, for instance, by expressly

authorising each trustee to delegate his duties to another

;

and full effect would be given to such a clause by the

Court (/(). And now by the Trustee Act, 1893 (i), it is Trustee Act,

further enacted that a trustee shall, without prejudice to

the provisions of the instrument creating the trust, be

chargeable only for money and securities actually received

by him, notwithstanding his signing any receipt for the

sake of conformity, and shall be answerable and accountable

only for his own acts, receipts, neglects and defaults, and

not for those of any other trustee, nor for any banker,

broker or other person with whom any moneys or securities

may be deposited, nor for the insufficiency or deficiency of

any securities, nor for any other loss, unless the same

happens through his own wilful default. The protection

previously dependent on decision thus receives statutory

authority. It is often found difficult to establish a case of

wilful default (/t). The powers given under the Judicial

Trustees Act, 1896 if), to relieve against innocent breaches

of trust have abeady been considered (««).

Independently also of any express indemnity, a trustee

who accepts office at the request of a cestui que trust is

entitled to be indemnified by him personally against any

IA Bawsonx. CUrke, 18 Ves. 254. [k) Cooke v. Stevens, (1898) 1 Ch.

(f) rrorraUr.Sarford,8Yea.i, 162; (1897) 1 Ch. 472; 67 L.J.

8 Eehden v Wesley, 29 Bear. 213. Ch. 118 ; Se Brier, 26 Ch. D. 238,

\g] 22 & 23 Vict. c. 35. 243.

(A) Wilkins y-Sogg, 3 Gifi. 116 ;

(;) 59 & 60 Vict. «. 35.

VassY Sundas, 29 W. R. 332. ^
'

(i) 56 & 57 Vict. c. 53, s. 24. (m) Sup. p. 127.
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loss whicli may accrue in the proper execTition of the trust;

for instance, if he is made contributory on the failure of a

company in which he rightly holds shares in the character

of trustee (w).

V. Remedies of a Cestui que Trust.

i. Fonoicing the Tricst Estate.

u. Personal Remedies.

iii. Removal of Trustees.

Following I-—1- Oi^e of the most conspicuous and instmctive
trust pro- authorities as to the principles on which equity acts ia

assisting a cestui que trust to follow and recover trust pro-

perty which has been wrongfully disposed of by a trustee,

is the case of Tlwrndike v. Hunt (o).

In this case a trustee, on being ordered to pay into

Court a sum of stock representing a trust fund belonging

to T., which he had appropriated to his own use, paid into

Court, in compliance with this order, a sum of stock be-

longing to another cestui que trust, B. The question was,

whether B. had a right to follow this fund as agaiast T.

It was held, that B. had no such right. Their equities

were equal; and the Court having acquired the legal

interest on behalf of T.'s estate, this was deemed to create

a sufficient preference in T.'s favour {p), the transfer being

for valuable consideration and without notice.

From this reasoning and the authorities bearing on this

case, may be deduced the following rules as to the following

of trust property :

—

(1.) If the fund comes into the hands of a volimteer,

(«) Jcnis T, Wolferstan, 18 Eq. Taylor v. Slaeldoelc, 32 Ch. D. 560;

18. 53 L. J. Ch. 97 ; Taylor y. L. ^- Coy.

(o) 3 De G. & J. 563. Bank, (1901) 2 Ch, 231 ; 70 L. J,

[p] See eilso a similar recent case, Ch. 477.
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that is, without the payment of valuable consideration, then

tchether or not the holder had notice of the trust, the fund
may be followed and reclaimed by the cestui que trust (g).

(2.) If it is in the hands of a purchaser for value, with

notice of the trust, then also the fund may be followed

;

for the payment, being made with his eyes open, is deemed

to be made voluntarily (r).

(3.) But if the holder of the fund is a bond fide pur-

chaser for value u-itJiout notice, then his title cannot be

impeached, as is seen by the principal case, above re-

ferred to (s). And where a trustee paid trust money to

the credit of his private bank account, and drew on it, the

bankers, having no notice of the breach of trust, were held

not liable to the cestuis que trust (t).

The replacing of trust funds out of the trustee's own
property, even though on the eve of bankruptcy, is not

impeachable as a fraudulent preference, the motive being

not to prefer one creditor above others, but to secure pro-

tection against the penal consequences of a breach of

trust (m).

The student is referred to a later page (p. 347 et seq.) for

a more detailed consideration of the protection which may

be secured to a purchaser by the acquisition of the legal

estate, than would at this stage of the subject be desirable.

Here, it may suffice to say, generally, that no party to a

fraudulent bargain will be suffered to derive any benefit

from it, and that all persons who obtain possession of trust

funds «dth knowledge that their title is derived from a

breach of trust, wHl be compelled to restore such trust

funds {x)

.

2 Another class of considerations arises when the trust Conversion of

trust fund.

(o) Mansell v. M., 2 P. Wms. 564.

/.Q| [ii) Neui's Trustee v. Suntiti;!,

Ir) Boiirsot v. Savage, 2 Eq. 134. (1897) 2 Q. E. 19 ; 66 L. J. Q. B.

tii And see Filcher v. Sawlins, 7 654 ; iSharp v. /aekson, (1899) A. C.

Q-^ '20^. 419 ; 68 L. J. Q. B. S66.

it) Coleman v. Bucks, S;c. Banh,

897) 2 Ch. 243 ; 66 L. J. Ch.
(1897)

[x] See Lewiu on Trusts, 10th ed.

p. 1052 ; Gray v. Lewis, 8 Eq. 526,
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fund has been not only appropriated but converted by the

trustee into property of another form; as, for instance,

where trust money has been laid out in land, or trust land

converted into money. In such cases the general rule is,

that the cestui que trust may attach and follow the property

that has been substituted for the trust estate, so long as its

metamorphoses can be traced.

As long as the property is in the hands of the trustee in

any form no difficulty arises. A trustee that mixes trust

moneys with his own is clearly liable to the cestui que trust

for so much of the blended fund as he cannot prove to be

his own {y) . So, if the trustee purchases land partly with

his own money and partly with trust money, the cestui que

trust has clearly a lien on the whole estate for the amount

of his fund (z)

.

Difficulties, however, often arise when the trust property

has found its way in another form into the hands of a

third person. In such oases the principle above enounced

applies; the fund can be followed as long as it can be

identified, in the hands of any one who has notice of the

trust. There is no distinction in principle between money

in the form of coin and money in the form of notes or bills

;

but obviously, in the former case, the task of identification

is so difficult as to be possible only under particular cir-

cumstances {a)

.

If a trustee mixes trust funds with his own in the hands

of a banker, and draws on the combined account, his

drawings will be attributed to his private moneys, so as to

leave the trust moneys intact {b) . If he mixes two trust

[y) Fellmvs v. Mitchell, 1 P. Wms. Thomson v. Clydesdale Bank, (1893)
83 ; Mmoi% v. Morley, 34 Beav. 475. A. C. 282 ; 62 L. J. P. C. 91 ; Me

(.) lane v. Siyhton, Amb. 409 ;
?.«"'% ^/"^ i}m 2 Q- B. 237 ;

Mopper V. Comjers, 2 Eq. 549; ,n' „ ^ „
" ,''^i, , , ,, ^> t^

TFmoester Sank v. Sliek, 22 Ch. D. „ (*) f Salletf s Estate, 13 Ch D
OSS . «9 T T rv, 9SS °9^' overrulmg Pemiell v. Deffell, i
255 , 52 L. J. Ch. 288. ^^ ^ ^_ ^ ^|_ ^^^^ ,^^^.^^ ^_ ^^^ .

(«) Fori V. Hopldns, 1 Salt. 283

Sarris v. Truman, 7 Q. B. D. 340

.9 ibid. 264; 51 L. J. Q. B. 338

Samock v. Smith, 41 Cli. D. 456

;

58 L. J. Ch. 735 ; VoodY. Stenning,

(1895) 2 Ch. 433.
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funds in his bank account, then the sums drawn out will,

in the absence of evidence to the contrary, be attributed

in order to the earliest deposits, in accordance with a rule

which will elsewhere be more fully considered {b).

II. Personal remedies.— (1.) A breach of trust by a Breach of

trustee creates an obligation of the nature of a debt to the
o^tra^ct d^bt^

cestui que trust. Notwithstanding the acceptance of the

trust by deed, such a debt ranks only as a simple contract

debt, unless the deed contains a covenant, express or im-

plied, for payment of the trust fund, and has been exe-

cuted by the trustee (c) . The Statutes of Limitation

applicable in the case of actions against trustees are con-

sidered iiifiri, p. 145.

Proceedings in equity in respect of a breach of trust Generally

may be taken not only against trustees or executors, but fnTquity
^^

also against their representatives, even though the loss against trus-

may not have occurred until after the death of such representa-

trustees (d), and although they may have distributed the *^'*'®^-

assets without notice of the breach of trust, unless they

have done so by order of the Court (e), or pursuant to

22 & 23 Vict. c. 35, s. 29. But in order to make a retiring

trustee answerable for a breach of trust committed by his

successor, it must be shown that the particular breach of

trust was actually contemplated by the former trustee

when the retirement took place (/)

.

Where several trustees are all gmlty of a breach of Effect of

ti-ust, although the cestui que trust may. have obtained a

decree against them jointly, its effect is several also, and

he may proceed to take out execution against any one of

them alone {g) ; but as between the trustees themselves,

any one so paying is entitled to contribution, which may Contribution.

(M See note [b], ante, p. 140. 31 ; Taylor v. T., 10 Eq. 477.

(e) Isaacson v. Barwood, 3 Ch. (/) Eead v. Gould, (1898) 2 Ch.

226 ; Richardson v. Jenkins, 1 Drew. 250 ; 67 L. J. Ch. 480 ; He Salmon,

477. 42 Ch. D. 361.

(d) Devaxines v. Nohle, 24 Beav. {g) Bxp. Shaheshafl, 3 Bro. C. C.

gg^
I "

197 ; Blyth V. Madgate, (1891) 1 Ch.

\e) March v. Mussell, 3 My. & Cr. 337 ; 60 L. J. Ch. 66.
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Cestui que

trust aoqvii-

esoing ia

breach, of

trust.

in a proper case be ordered in the same suit (/«). Contri-

bution was refused where a trustee was at the same time

cestui que trust, and had received exclusive benefit from the

breach of trust (i). As between the trustees themselves the

loss may be thrown primarily upon the trustee most in

fault, or his estate {k), as for instance where a lay

trustee has relied on his colleague, a solicitor, and been

misled {f).

Where a cestui que trust derives any profit from a breach

of trust, he will to that extent be bound to recoup the

trustee (?w) ; and if a cestui qtce trust, with knowledge of the

fact, receives the income from an improper investment, he

is bound to give credit for the difference between it and

the income which would have arisen from a proper invest-

ment of the trust fund (n) . And where a trustee commits

a breach of trust at the instigation or request, or with the

consent in writing of a beneficiary, the Court may, if it

thinks fit, and notwithstanding that the beneficiary may be

a married woman restrained fi-om anticipation, impound

all or any part of the beneficiary's interest in the trust

property by way of indemnity to the trustee or person

claiming through him (o). And here it should be observed

that the words " in writing " apply only to the consent.

An instigation or request need not be in writing (p), but

the beneficiary must have been aware at least of the facts

constituting the breach of trust (5), if not of their legal

efEect. The power of the Court is discretionary, and it

will be slow to exercise it by removing the restraint on

anticipation in the case of a married woman, it being the

{h) Friestman T. Tindall, 24 Beav.
244 ; RoJJinson v. Sarkin, (1896) 2

Ch. 415; 65 L.J. Ch. 773.

(i) Ghillingworth v. Chambers,

(1896) 1 Ch. 685; 65 L. J. Ch.
343.

[k) Fethersione v. TTest, 6 I. E.
Eq. 86.

(Z) Lockhart v. Eeilly, 25 L. J.

Ch. 697 ; Barker v. Ivi-mey, (1897)

1 Ch. 536; 66 L. J. Ch. 232.

[in) Trafford v. Boehm, 3 Atk.
440 ; Chillingworth v. Chambers, sup.

(n) Davies t. Sodgson, 25 Beav.
177.

(o) 56 & 57 Vict. 0. 63, s. 46.

[p] Griffith V. Sughes, (1892) 3

Ch. 105 ; 62 L. J. Ch. 135.

[q) Somerset v. Pouktt, (1894) 1

Ch. 231, 274; 63 L. J. Ch. 41.
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duty of her trustee to protect her against herself if she

requests a breach of trust (r).

(2.) When a trustee hecomes bankrupt, what he owes to Bankmptoy

the trust may be proved against his estate (s), deducting,
°

however, the value of any beneficial interest which he

himself may have in the trust estate (t). Although the

original debt is barred when a bankrupt trustee obtains

his order of discharge {u), nevertheless it having been the Neglect to

trustee's duty to prove the debt for the benefit of the P'^°^''-

cestui que trust, he will, if he has neglected so to do, be

liable for the consequent loss, notwithstandiag his dis-

charge (x). The origiaal debt is not iadeed revived, but

a fresh liability springs from the negligent breach of trust.

Where all the trustees are bankrupt, proof may be made

against the estates of all, provided that not more than 20s.

in the pound is recovered (y).

(3.) If trustees are cxpressli/ bound by the terms of Remedy for

their trust to invest money in the public funds, and, in- ^y^st.

stead of doing so, retain it in their own hands, the cestui

que trust may elect to charge them either with the amount

of money, or with the amount of stock they might have

purchased therewith (z). An executor, however, so re-

taining money will only be charged with simple interest

at four per cent., unless there are circumstances showing

that he has profited by his misconduct («).

If trustees are directed to invest on Government or real

securities, and they do neither, the cestui que trust has not

the option of charging them with the moneys which would

have been produced by an investment in the funds ; he

is only entitled to his trust fund with four per cent.

ir) BoUon v. Curre, (1895) 1 Ch. [x] Orrett v. Corser, 21 Beav. 52.

544 64 L. J. Ch. 164 ; Mara v. (y) KeUe v. Thompson, 3 Bro. C.

Brolvm, (1895) 2 CSi. 69 ; 64 L. J. C. 112.

Qj^ 594. (z) Shepherd v. Mouls, i Ha. 500,

(s\ Exv- Shakeshaft, 3 Bro. C. C. 504.

J97
'

{a) Att.-Gen. v. AJford, i De G.

It) Exp Turner, 2 De G. M. & M. & G. 843; and see Fowell v.

Q^927 Sulkes, 33 Ch. D. 552; 55 L. J.

'(«) kxp. Molt, 1 Deao. 248. Ch. 846.
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interest {h). But a trustee will be charged witli more than

four per cent, on money in Ms hands where he has actually

received (c) or may be presumed to have received more,

for instance, by employing the money in business {d) ; or

where, but for mismanagement, more might have been

received.

If there are several distinct unauthorised iavestments

by trustees, in some of which a loss is incurred, and, iu

others, a gain accrues, they may not set off the gaiu

against the loss. The cestui que trust may retain the gain,

and still claim to have the loss made good (e)

.

(4.) The remedy of a cestui que trust •who is sui Juris,

may be barred by his acquiescence, or concurrence, or by

his executing a release (/). But persons under disability

do not so lose their remedy unless they have by their

own fraud induced the breach of trust {g). A married

woman, however, being treated as a feme sole as regards

her separate estate, may bind it by her concurrence in a

breach of trust {h), unless she was either herself deceived,

or under undue influence (i), or was restrained from a,nti-

oipation (/.•). Eeference has already been made to the.

discretionary power of the Court to impound a married

woman's interest notwithstanding restraint on anticipation,

where she has instigated or consented to a breach of

trust (/).

Misrepresentation or concealment on the part of trustees

will prevent their defending themselves on the ground of

the cestui que trusfs acquiescence [ni). And mere con-

(5) JRobinson y.S.,\ De a. M. &
G. 247 ; Marsh v. Hunter, 6 Mad.
295 ; cf. Shepherd v. Mollis, i Ha.
500 ; Lewin, p. 377, ed. 10.

(c) Emmet v. E., 17 Ch. D. 142.

Id) Jones v. Foxall, 15 Beav. 392.

\e) Robinson v. B., 11 Beav. 371,

375.

(/) Bee Brice v. Stokes, U Ves.

319 ;
Walker v. Symonds, 3 Swanst.

1, 64.

{(/) Monifort v. Cadogan, 19 Ves.

635, 639, 640 ; Wilkinson v. Farry,

4 Euss. 272, 276 ; Savage v. Foster,

9 Mod. 35.

(A) Clive V. Carew, 1 J. & H.
199.

(i) Whistler v. Seu-man, 4 Ves.
129.

{k) Cocker v. Quayle, 1 Euss. &
My. 535 ; Ellis v. Johnson, 31 Ch.
D. 537 ; 55 L. J. Ch. 325.

{I) Sup. p. 142.

(m) Walker v. Symoitds, sup.
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mvance of a vefstnl que trust at a breach of trust from wliich

he derives no benefit, will not prevent his complainiag of

the transaction long after he first discovered it («).

We have seen (o) that the remedy against a construe- Statutes of

tive trustee is, in the absence of fi-aud, Hable to be ban-ed
Lin^tation.

by the old statute of limitations [p) after six years. But
apart from recent legislation there was no such limitation

of the remedy as against an express trustee. The Judicature

Act, 1873 [q), provided expressly that no claim of a cestui

que trust against his trustee for any property held on an

express trust, or in respect of any breach of such trust,

should be barred by any statute of limitation. But the

position of trustees in this respect has now been alleviated

by the Trustee Act, 1888 (r), which enacts that in any action

(commenced after the 1st January, 1890) against a trustee,

except where the claim is founded upon any fraud or fraudu-

lent breach of trust to which the trustee teas party or privy,

or is to recover trust property or the proceeds thereof still

retained by the trustee or previously received by the trustee and

converted to his oicn use, all rights and privileges conferred

by any statute of limitations shall be enjoyed in the like

manner and to the lite extent as they would have been

enjoyed in such action if the defendant had not been a

trustee ; and further, that if the action is brought to

recover money or other property, and is one to which no

existing statute of limitations applies, the defendant shall

be entitled to the benefit of and be at liberty to plead the

lapse of time as a bar to such action in the like manner

and to the Hke extent as if the claim had been against

him in an action of debt for money had and received ; but

so nevertheless, that the statute shall run agaiast a married

woman entitled ia possession for her separate use, whether

with or vidthout a restraint upon anticipation, but shall not

begin to run against any beneficiary unless and until his

(n) Fhillipson v. Gathj, 7 Hare, (p) 21 Jac. I. o. 16.

^{q
'

[q) 36 & 37 Vict. c. 66, s. 25 (2).

(o) Sup. p. 96. (»•) 51 & 52 Viot. u. 59, s. 8.

S.
L
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interest is in possession. This section applies to an

executor or administrator, and to a trustee who is such by

construction or implication of law, but not to the official

trustee of charitable funds. A director of a company has

been held to be within the definition (s). A trustee in

bankruptcy is not (t). To exclude a trustee from the

benefit of the Act on the ground of fraud, moral complicity

must be established against him. ; the fraud of his agent,

for example, is not sufficient ; and time runs from the date

of the breach of trust, not of its discovery (m). The eases

referred to below illustrate the application of the Act in

various circumstances («).

The execution of a release or confirmation will not prevent

a cestui que trust from taking action unless he has full know-

ledge of the facts of the case (z) and of their legal effect (a)

.

(5.) Fraudulent breaches of trust are not only action-

able but also indictable {b), after leave obtained from the

Attorney-Greneral or from the judge before whom any

civil proceedings respecting the trust have been taken (c).

Jurisdiction

to remove
trustees.

III. Removal of Trustees.—Although, on the one hand,

a trustee who accepts a trust cannot at will relinquish the

office, imless, indeed, the instrument creating the trust

confers a special power so enabling him ; and, on the other

hand, a cestui que trust has no power, at his mere will, to

dismiss a trustee from his office : the Court has ample

authority and an inherent jurisdiction to remove any

(s) Se Lands Allotment Co., (1894)

1 Ch. 616; 63 L.J. Ch. 291.

\t) Ee Cornish, (1895) 2 Q. B.
634

; (1896) 1 Q. B. 99 ; 65 L. J.

Q. B. 106.

(m) Thome v. Seard, (1895) A. C.

495; 64 L. J. Ch. 652; Moore v.

Knight, (1891) 1 Ch. 647 ; 60 L. J.

Ch. 271.

(x) Andrew y. Cooper, 45 Ch. D.
444 ; 59 L. J. Ch. 815 ; Sow v.

£. of Winterton, (1896) 2 Ch. 626
;

65 L. J. Ch. 832 ; Jones v. Morgan,

(1893) 1 Ch. 304 ; 62 L. Oh. 692
;

Mason v. Mercer, (1893) 1 Ch. 590
;

Hoar V. Ashwell, (1893) 2 Q. B.
390; Swain v. Bringeman, (1891)

2 Ch. 333 ; 61 L. J. Ch. 20 ; Ellis

v. Roberts, (1898) 2 Ch. 142; 67
L. J. Ch. 507 ; Nixon v. Smith,

(1902) 1 Ch. 176.

(z) Randall v. Errington, 10 Ves.
423.

(a) Cockerell v. Cholmeley, 1 Eusa.
& My. 425.

(S) 24 & 25 Vict. 0. 96.

(c) S. 80. See 53 & 54 Vict.

0. 7i, 8. 27.
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difficulty which might arise in the admiaistration of the

trust through the unwillingness or unfitness of the trustee.

In exercising this jurisdiction, the interests of the bene-

ficiaries are the primary and paramount consideration.

A trustee will be removed and another appointed in his

place, whenever such a step is desirable for the welfare of

the trust estate (c?). This jurisdiction wiU not, however,

be exercised at the mere caprice of a cestui que trust (e), nor

on the ground of an honest exercise of discretion in a

manner which may prove to be prejudicial to the cestui que

trust (/), nor even for mistake in the execution of his

duty {g) ; a. reasonable cause for such interference mu^t be

shown.

Apart from the statutory powers presently to be referred Wlen exer-

to, it was considered a sufficient cause that the trustee had

permanently departed out of the jurisdiction of the

Court (A) ; that he had become bankrupt («') ; that he had

dealt with the trust property for his own advancement {k)
;

or suffered a co-trustee to commit a breach of trust (l) ; or

absconded on a charge of forgery {iii) ; or, to speak gene-

rally, had been guilty of such acts or omissions as endanger

the trust property, or show a want of honesty or of proper

capacity to execute the duties («). Under such circum-

stances the Court may not only remove a trustee, but fix

him with the costs of such removal, and the appointment

of a successor (o)

.

Where the Court so interferes it will proceed to appoint Principles

new trustees to fill the office, and in so doing will be guided ^^/^^J'^f

(1) by the wishes of the creator of the trust, if ascertain- new trustees.

(d) story's Eq. Jur. s. 1287; 101.

Letterstedt t. Sroers, 9 App. Cas. («) Eainbndge v. Blmr, 1 Beav.

37 J
49S ; Se Barker's Trusts, 1 Ch. D.

(A O'Keefe v. Calthorpe, 1 Atk. 43 ; and see B. A. 1883 (46 & 47

18^
'

Viot. 0. 52), s. 147.

'( f) Lee V. Toung, 2 T. & C. 0. C. {k) Exp. Phelps, 9 Mod. 357.

gg)/
'

{I) JExp. Seynolds, 5 Ves. 707.

Z-) See Att.-Gen. v. Coopers' Co., (m) Millard v. Ei/re, 2 Ves. jr. 94.

19 Ves 192. W Story's Eq. Jtu-. s. 1289.

(h) ffReilly v. Alderson, 8 Hare, (o) Bxp. Greenhouse, 1 Mad. 92,

L 2
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New trustees

appointed
under statu-

tory powers.

Trustee
Act, 1893.

able
; (2) by a due regard for the interests of all parties

concerned, not favouring any particular class ; and (3) by

tbe nature of the trust and tbe question by whose instru-

mentality it can best be carried into execution (p).

But this jurisdiction, though sufficiently wide, could

only be exercised after the bringing of an action for the

purpose by or on behalf of the cestuis que trusts ; and it

has been found convenient to provide by statute a more

swift and economical method of removing and replaciag

trustees. Accordingly, by the Trustee Act, 1850 {q), the

Court was empowered, on petition without action brought,

to remove a trustee and appoint others.

But the necessity for applying to the Court at all has

been greatly reduced by the extensive facilities for the

appointment of new trustees afforded by the Trustee Act,

1893 (;•), which continues and extends the similar remedies

previously provided by the Conveyancing Acts, 1881 (s),

1882, and 1892 {t), and by the Trustee Act, 1850 {q), and

the Trustee Extension Act, 1852 (m). By this Act it is

provided, that when a trustee, either origiaal or substi-

tuted, and whether appointed by a Court or otherwise,

is dead, or remains out of the United Kingdom for more

than twelve months, or desires to be discharged from all

or any of the trusts or powers reposed in or conferred upon

him, or refuses or is unfit to act therein, or is incapable of

acting therein, then the person or persons nominated for

this purpose by the instrument, if any, creating the trust,

or if there is no such person or no such person able and

williug to act, then the surviving or contitiuiag trustees or

trustee for the time being, or the personal representatives

of the last surviving or continuing trustee may, by writing,

appoint another person or other persons to be a trustee or

(p) Ee Tempest, 1 Oh. 485; Lewin,
Tr. 1035, ed. 10.

(?) 13 & 14 Viot. 0. 60.

[r) 56 & 57 Viot. 0. 53, as. 10— Vict. o. 13

12, 25—41. (m) 15 & 16 Vict. c. 55.

is) 44 & 45 Vict. c. 41.

(i!) 46 & 46 Viot. i;. 39 ; 55 & 56
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trustees in the place of the trustee dead, remaining out of

the United Kingdom, desiring to be discharged, refusing

or being unfit, or being incapable as aforesaid ; and the

Act further provides for the vesting of the trust property

in the new trustees, or in them jointly with the continuing

trustees, as the case may require. In appointments under

this Act the number of trustees may be increased, or sepa-

rate sets of trustees may be appointed for distinct parts of

the trust property, and it is not obligatory to appoint more

than one new trustee where only one trustee was originally

appointed, or to fill up the original number of trustees

where more than two trustees were originally appointed
;

but except where only one trustee was originally appointed

a trustee may not be discharged from his trust unless there

wlU be at least two trustees to perform the trust. This

enactment removes many difiiculties which had arisen

under the previous law (x). On points arising in its

administration reference may be made to the cases noted

below (y).

Again, by the Judicial Trustees Act, 1896 (z), the Court Judicial

is empowered on the application of the person creating a jg^g*^^^ "

'

trust, or of a trustee or beneficiary, to appoint a judicial

trustee of that trust, either jointly with another person or

as sole trustee, and if sufficient cause is shown in place of

all or any existing trustees. An executor or administrator

is a trustee within the meaning of this Act, which further

provides for an annual audit of and report on the judicial

trustee's accounts, and, if necessary, for inquiry into his

administration of the trust. The power is exerciseable not

of right but in the discretion of the Court (a)

.

Ix) See Savile v. Coupo; 36 Ch. Ch. 315 ; 65 L. J. Ch. 219 ;
Siiiii-

D 520 56 L. J. Ch. 980 ; Be mers v. Barrow, (1901) 1 Ch. 259
;

Moss's Trusts, 37 Ch. D. 513 ; 51 70 L. J. Ch. 229.

L. J. Ch. 423 ; Sirchall v. Ashton, , , gg ^ gg yj^j^ ^ gg^

40 Ch. D. 436. ^
'

(«/) Fayne v. Stamford, (1896) 1 («) Re EatcKff, (1892) 2 Ch. 352

;

Ch 288 ; 65 L. J. Ch. 134; Re and see Rules under the Act, 1897

w'heeJer 'mid Be Rochow, (1896) 1 and 1899.
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Provisions for the relief of trustees.—This is a convenient

place in which to mention certain provisions for the pro-

tection and relief of trustees who are embarrassed in the

execution of their trusts.

From time to time (b) provisions have been made by

statute for the assistance of trustees in the administration

of their trusts, empowering them to proom-e by petition

the advice and direction of the Court on matters of minor

importance, or in cases of disputed construction or other

questions of difficulty to pay or transfer the fund into

Court, whereupon the trustee is discharged from his duties

and responsibilities in respect of such funds. Such appli-

cations are now made under Ord. LY. of the Rules of

Court ; by summons if the fund does not exceed 1,000/.

;

if otherwise, by petition.

Under the same order trustees or executors may apply

by originating summons for the determination of any

question arising in the administration of the estate or trust.

And, finally, it is open to trustees in a proper case to

throw the whole onus of the administration of the estate or

trust on the Court by the commencement of an action for

that pm'pose, either by writ or by originating summons,

under Ord. LY. r. 4.

(5) See 22 & 23 Vict. .

74.

35, B. 30; 10 & 11 Vict. u. 96; 12 & 13 Vict.
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VI. Remuneration of Trustees.

i. General principle.

ii. Liinits of the principle.

iii. To whom it applies.

i. General principle.

The leading case of Robinson v. Rett (c) is usually cited

as establishing the rule that a Court of Equity will not

allow an executor or trustee to claim payment for his time

and trouble in executing his trust, especially when an

express legacy is provided for his pains.

It is a well-established 2)nnciple in equity that a trustee

shall not be permitted to profit by his trust, and one of the

most important deductions therefrom is the rule illustrated by

this case.

The acceptance of the office of trustee being optional, no

hardship is occasioned by requiring that the performance

of its duties shall be gratuitous ; while if remuneration was

allowed, it is evident that it would be difficult if not im-

possible to keep it within reasonable bounds, and to pre-

vent the frequent and excessive burdening of trust estates.

The rule thus enunciated is sufficiently simple, but in

order to an adequate appreciation of its scope it is neces-

sary to observe carefully some instances of its application

to the ever-varying circumstances which occur in practice.

The first inquiry will be. What are the limits of the appli-

cation of the principle ? Secondly, To what persons does

it extend ?

{c) 3 P. WmB. 249 ; 2 W. & T. L. C. 207.
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ii. TJie limits of the application of the principle.

1. It matters not to what extent the trustee may have

devoted himself to the duties of the trust, or to what extent

the trust has been thereby benefited. As we shall pre-

sently see, he is entitled to be repaid pecuniary expenses

actually and properly incurred, but though he may have

even carried on a trade or business at a great sacrifice of

time and thought, he can claim no compensation for his

personal trouble or loss of time (rf).

2. Not only is a trustee not entitled to direct remunera-

tion for time and trouble devoted to the trust, but he is

not suffered by any indirect or collateral means to obtain

an advantage out of his position. Two extensive classes of

cases coming under this head have already been considered

in dealing with constructive trusts, where we have seen

that a trustee is disabled from taking advantage of his

position to benefit himself by means of any dealings with

the trust estate or with his cestui que trust. But the cases

go farther than that. Thus, though the legal estate in

land is vested in a trustee, it has been held that he cannot

by means thereof claim the right of sporting over the land.

If the sporting could be let for the benefit of the cestui que

trust, it should be ; if not, the game would belong to the

heir (e) . A trustee cannot sell his office. If he attempts

to do so, any money so paid to him wiLL be considered part

of the trust fund (/).

A trustee also will not in general be appointed receiver

with a salary [g), but the rule is not inflexible and he may
be so employed in a proper case, or if no one else can be

procured who will act with the same benefit to the

estate (A). Where a trustee offered to act as receiver

[ct) Broclcsopp V. Barnes, 5 Madd.
90 ; Barrett v. Martlet/, 2 Eq. 789.

(e) Webb v. E. of Shaftesbury, 7

Ves. 480, 488.

(/) Sugden v. Grassland, 3 Sm. &
G. 192.

(ff)
Anon., 3 Ves. 515 ; Nicholson

v. Tutin, 3 K. & J. 159.

(/») Syhes v. Eastings, 11 Ves.

363, 364 ; Bignell \. Chapman,

(1892) 1 Ch. 69 ; 61 L. J. Ch. 334.
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Without a salaiy, his appointment was expressed to he only

on the ground that it was for the benefit of the estate,

because it is a trustee's duty to see critically that the

receiver does his duty (^).

3. Nor can a trustee utilise the trust funds in any way He may not

for his own benefit. If he improperly retains such in his
fu^a^for^*

o-RTi hands, even though it be not shown that he made any benefit.

profit thereby, he will be charged with interest there-

upon (k). If he employs them in any trade or adventure

of his own, the cestui que trust may either insist on having

the profits made by such trade or on having the trust fund

replaced with interest [1). Thus if the adventure be suc-

cessful the cestui que trust gets all the benefit ; if it fail the

trustee must account for the fund with interest, ordinarily

at 4 per cent., but not limited thereto [m). Should a difii-

culty arise in any case as to the tracing and apportioning

of the profits derived by a trustee or executor from the

employment of trust funds together with his own in any

trade or ^speculation, it may be a reason for preferring a

fijsed rate of interest to an account of the profits ; and it

seems that the usual rate in such cases would be 5 per cent,

with yearly rests ; /.''. compound interest (w). For further

review of a trustee's liability in respect of investments, see

supra, pp. 124—131.

Such being the general doctrine in its full extent, we

now inquire what allowances to trustees are not deemed to

be profits within the meaning of the rule, and also what

circumstances may sufiice to raise exceptions to the rule.

4. Trustees are allowed all proper expenses out of But trustees

pocket, whether provided for in the instrument creatmg out of picket
expenses,

a^ Sibbert v. Jenkins, 11 Ves. (m) Tehls v. Carpenter, 1 Madd.

'?fiV cited 290 ; Forbes v. Ross, 2 Cox, 116.

IV\ Fearse v. Oreen, 1 J. & W. {n) Jones m. FoxaU,l6'Bea.Y.Z2'i;

T^V\BZoWV./oA«soK,2Ch.22S,229. Davis v. D., (1902) 2 Ch. 314.

n\ Docker v. Somes, 2 My. & K. But see Fmmet v. K, 17 Ch. D.

655 TownendY. T., \ GifE. 201. 142 ; 50 L. J. Ch. 341.
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the trusts or not (o), and none the less that remuneration

for their trouble has been allowed them by the author of

the trusts (jj). Thus they are allowed travelling ex-

penses {q) ; law expenses (r), unless they were improper, or

the litigation arose from their own fault or negligence (s)

;

all necessary and proper expenses incurred in protecting

the trust property, for instance, by a proper insurance

against loss by fire (t), or by watching or opposing a biU

in Parliament (m) ; all proper outlay for the improvement

of the property, with interest thereon («), for paying off

of incumbrances thereon («/), or defending the title there-

of (s). They are also entitled to be indemnified by their

cestui que trust from any liability arising from their

holding shares in his name («), and from the costs of any

action commenced against them in .their fiduciary character

or in relation to the trust estate {b).

Lien for

expenses
Not only is a trustee entitled to such expenses, but he

has a lien on the trust estate to secure them, which must

be satisfied before the cestui que trust can compel a recon-

and priority, vcyance fi'om the trustees (e). Such lien has priority over

the costs of a suit for the administration of the trust

fund id) and prevails against the trustee in bankruptcy of

the cestui que trust [e) . If the trust estate no longer

(o) Side V. Saywood, 2 Atk. 126
;

Worrall v. Barford, 8 Ves. 4, 8
;

Trustee Act, 1893 (56 & 57 Vict,

u. 63), s. 24.

[p) Wilkinson v. W., 2 S. & S.

237.

(q) Exp. Lovegrom, 3 D. & C.

763.

(r) Poole V. Pass, 1 Beav. 600
;

Amand v. Bradbourne, 2 Ch. Ca.

138.

(s) Peers v. Geeley, 15 Beav. 209
;

Caffrey v. Darby, 6 Ves. 488 ; Mal-
colm Y. 0' Callaffhan, 3 My. & C. 52

;

Merry v. Poiinall, (1898) 1 Ch. 306
;

67 L. J. Ch. 162.

(t) 56 & 57 Vict. c. 53, s. 18.

(m) Bright V. North, 2 Ph. 216.

{x) Quarrel v. Beckford, 1 Madd.
269, 282.

{y) Balsh v. Sigham, 2 P. Wms.
453.

(z) Sandon v. Hooper, 6 Beay.
246.

(o) James v. May, L. R. 6 H. L.
328.

(b) Benett v. Wyndham, 4 De Gr.

F. & J. 259; Att.-Gen. v. M. of
Norwich, 2 My. & Or. 406.

{c) Re Exhall Goal Co., 35 Bear.

449.

{d) Morison y. M., TDeGt.M. &
a. 214, 226.

(«) Se Solden, 20 Q. B. D. 43
;

57 L. J. Q. B. 47 ; Me^-ry v. Pow
nail, sup.
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exists the trustees may proceed against the cestui que trust

personally (/).

5. Though the oflBce of trustee, heing one of personal When agents

confidence, cannot he delegated, trustees may in special ployed,

cases employ agents, whose expenses will he allowed out of

the estate. Thus, upon making out a proper case, a trustee

may employ a hailiff to manage an estate and receive the

rents {g), even though a recompense may have heen given

him hy the creator of the trust for his trouble (h) . So a

solicitor or an accountant may be employed where neces-

sary (i), or an agent to collect debts at a reasonable com-

mission (A-). But he must be careful to appoint properly

qualified persons, and if a solicitor or other such agent is

employed to do things which the trustee ought strictly

to have attended to himself, his charges will not be

allowed (l).

6. It is quite open for the creator of the trust to autho- Eemuneration

rise a trustee to charge for services rendered, and in doing
"^j^orised by

so either to fix the amount of compensation or to leave it creator of the

open. The most ordinary case of such allowances being

authorised is where a solicitor is appointed trustee, with

power to charge for professional services rendered. If

the amount of the sum or salary to be paid in considera-

tion of such services is specified, no question can arise

;

if the compensation is not so fixed a reference will be

directed to settle what is a proper allowance (m). It ap-

pears that such authorisation may arise from implication if

clear hi). The position of a solicitor- trustee is considered

in greater detail below (p. 159).

( f) BaUh V. Sigham, sup. (k) Sophinson v. Eoe, 1 Beav. 180

;

_. , -.,T rr K»< V. Dill, 3 My. & K. 26.

(<,)
BmUhmy.Sichmore^W^rn.

^^ Barbing. Darby, 28 Beav.
316 ;

SUviart t. Koare, I Bro. O. O. 325 . ^n^„^^ ^ jfr^^u^ 42 Ch. D.
663. 674; 58 L. J. Ch. 713.

fji) Wilkinson v. W., sup. (^) Ellison v. Airey, 1 Ves. jr.

fil Macnamara v. Jones, 2 Dick. 115; TTi/Usy. Kibble, 1 Beav. 559.

587 • Sendersm v, Molver, 3 Madd. («) Douglas v. Archbutt, 2 De G.

275.' ^ ^- ^*^-
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Or trustee

may contract

for remunera-
tion with the

cestui que

trust.

Or with the

Court.

Lapse of

real estate.

An annuity given to an executor for Ms trouble until a

general settlement of the testator's affairs, was held not to

cease on the institution of an administration suit (o) ; but

where an annuity was given to a trustee as long as he

should continue to execute the office of trustee, it was held

that it ceased upon the termination of all active duties

upon the payment of the whole of the trust fund to a

person absolutely entitled (p) . If such an annuity or other

remuneration is authorised, and the trustee does not act,

even though he be rendered incapable of so doing by the

act of God, he is not entitled to receive it (q).

7. A trustee may contract with his cestui que trust to

receive some remuneration for acting or to make profes-

sional charges for so doing. But such a contract would be

jealously watched by the Court, and would be set aside,

unless it were perfectly fair, and obtained without any un-

due influence (r) ; and the contract must in distinct terms

take the trustee out of the general rule (s).

8. A trustee may also contract with the Court that he

will not undertake the trust without proper compensation

;

and i£ he undertake the trust upon the understanding that

application should be made to the Court for compensation,

a reference wiU be made to chambers to ascertain and

settle what would be a reasonable allowance for his past

and future services [t] . In the case of an unusually diffi-

cult trust, the Court has sanctioned a commission being

allowed to a trustee for his trouble {u) . There is special

statutory provision for the remuneration of judicial

trustees («)

.

9. Formerly, a trustee might sometimes, from accidental

(o) BaJcer v. Martin, 8 Sim. 25.

(;;) HiillY. Christian, 17 Eq. 546.

(q) Sanbiiry v. Spooner, 5 Bear.

630; Slaney v. Watnetj, 2 Eq. 418.

()•) Ayliffe v. Murray, 2 Atk. 68.

(s) Moore v. Frowd, 3 My. & C.

46.

(t) Marshall v. Holloway, 2

Swanst. 432, 453 ; Morrison v. if.,

4 My. & C. 215.

(m) Ee Freeman's Trust, 37 Ch. D.
148 ; 67 L. J. Ch. 160.

(x) 69 & 60 Vict. 0. 35, s. 1.



LIMITS OF THE PRINCIPLE. 157

oircumstances, profit by liis trust in a manner quite irre- Bm-gcss v.

spective of any claim for remuneration or compensation. ^'^ *'

Where, for instance, a ccsfui que trmt died intestate and

without heii-s, the trustee was entitled to the benefit of any

realty vested in him as such, subject to the rights of

creditors of the deceased cestui que trust. This accidental

benefit accrued to him, however, not from the strength of

any title of his own, but because no other person could show

any title at all {y) . The only person who could put in any

claim would be the lord or the Crown, on the ground of

escheat ; and in that case it was decided that where the

legal estate was already vested there was no escheat, or

right to compel a conveyance from the trustee.

The same principle was applied to copyholds in favour

of a trustee as against the lord of the manor (s) , and to a

mortgage in fee where the mortgagor died intestate and

without heirs {a)

.

But now, by the Intestates' Estates Act, 1884 (6), where Intestates'

a person dies without an heir and intestate as to any jgg^_
'

equitable estate or interest in any corporeal or incorporeal

hereditament, whether devised or not devised to trustees

by the will of such person, the law of escheat shaU apply

in the same manner as if the estate or interest were a legal

estate in corporeal hereditaments {c)

.

The trustee of freeholds has, therefore, no longer the

chance of profiting by a failure of heirs ; and apparently

the statute would take effect as to copyholds in favour of

the lord of the manor.

In the case of personalty, if a cestui que trust dies No advan-

intestate and without next of kin, the Crown by virtue of of^CTsonal^^

its prerogative can claim the chattels as bona vacantia id), estate.

f«1 Stiraess v. Wlieate, 1 Eden, (c) Att. -Gen. y. Anderson, (1896)

.^.jY'
2 Ch. 596; 65 L. J. Ch. 814;

(A (}aUard\. Hawkins, 21 Gh.T). and see Moody y. Penfold, (1891) 1

298 • 53 L. J. Ch. 83i. Ch. 258 ; 60 L. J. Ch. 143.

(a) Beale v. Symonds, 16 Beav. [d) Powell v. Merrett, 1 Sm. & G.

.„g
'

,S81 ; Middleton v. Spicer, 1 Bro.

(b) 47 & 48 Vict. <;, 71, =. 4. C. C. 201.
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1 WiU. IV.
c. 40.

Before 1 Will. IV. c. 40, where a testator made no

express disposition of the residue of his personalty, the

executors were at law entitled thereto ; nor did Courts of

equity interfere with their enjoyment, unless it appeared

to be the testator's intention to exclude them from interest

therein. By that Act, however, as to wills made since the

1st Sept., 1830, executors are declared to be trustees of

such undisposed-of residue for the next of kin under the

Statute of Distributions, unless it should appear by the

will that the executors were intended to take it beneficially.

The onus of proving an intention in their favour is thus

thrown upon them (e). An executor was, however, held

entitled to take an undisposed-of residue beneficially, in

a case in which there was parol evidence of such an inten-

tion in his favour (/).

Trustees and
executors.

Of whatever
occupation.

Solicitor

trustee.

iii. To what persons the doctrine applies.

1. In Rohinson v. Pett (g), imder circumstances somewhat

strongly in favour of allowing remuneration if possible,

it was refused to one who was appointed to the office of

trustee and executor, notwithstanding that he had renounced

the executorship. Express trustees and executors are,

therefore, seen to be most fully under the operation of the

rule.

It matters not that the executor has been carrying on

the business of a deceased partner (h), nor what his occu-

pation or employment in life; for instance, neither a

factor {i), nor a commission agent {k), nor an auctioneer (l),

is allowed, without such authority as has been above men-

tioned, to make business or professional charges for work

done in the execution of a trust which he has undertaken.

2. A solicitor who is appointed executor or trustee is

{«) Barrism v. J., 2 H. & M.
237.

{/) Camp V. Coe, 31 Ch. D. 460.

(g) 3 P. Wms. 249.

(A) Burden v. B., 1 V. & B. 170.

(i) Scattergood v. Harrison, Mos.
128.

(k) SherriffY. Axe, 4 Euss. 33.

(l) Kirkman t. Booth, 11 Beav.
273.
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within the rule («»), but this case requires special conside-

ration.

Not only is such a solicitor personally disqualified from

receiving remuneration, but it has been held that the firm

to -which he belongs is equally unable to charge the cestui

que trust save for out of pocket costs and expenses (ni),

even though the business was actually attended to by a

partner who was not a trustee («).

There are, however, certain special limitations of the

principle as applied to solicitors. Thus

—

(1.) Where business is done in an action, whether hostile Exceptions.

or not, or even in friendly proceedings, such as an application an action,

for maintenance of an infant, a solicitor trustee or his firm

may receive the usual charges, if acting for himself and his

co-trustee ; but no greater cost must be allowed than if the

solicitor acted for the co-trustee alone (o).

(2.) An agreement between solicitors in partnership, Employment

that the one who is appointed trustee is not to participate ° ^^ ^^^'

in any of the profits or to derive any benefit from the

business done for the trusts, has been considered sufiicient

to admit of his partner being employed as solicitor on usual

terms {p).

(3.) A solicitor trustee, who had invested the trust funds Charges

, T.-. iij'ii J.
against third

on mortgage, and, m doing so, acted tor the mortgagor, persona.

was held entitled to retain professional charges paid by the

mortgagor {y) . But profit costs of preparing leases of the

trust estate have been disallowed, although paid by the

lessees (r).

(4.) The costs of the town agent of a solicitor trustee Town agent's

are allowed (s).

(5.) Of course, if the testator or settlor creating the trust

im) Broughton v. B., 5 De G. M. 675 ; 56 L. J. Ch. 294.

& G- 160. [p) Clack V. Carhn, 7 Jur. N. S.

(ti) Christophers v. White, 10 441 ; Eyre v. Wynn - Mackenzie,

Bear. 523 ;
Zineoln v. Windsor, 9 (1894) 1 Ch. 218 ; 63 L. J. Ch.

Ha 158 ;
Burgess t. Vinicome, 34 239.

Qj^'2)_ 77. (q) Whitney •^. Smith, i Ch.. 51^.

(o) Cradoch v. Piper, 1 Mao. & Gr. (r) Lawton v. Blwes, sup.

664 Lawton v. Elwes, 34 Ch. D. (s) Burge v. Brutton, 2 Ha. 373.
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appoints a solicitor trustee, and expressly authorises him

to make the usual professional charges, he is entitled to do

so {t). But his charges will be strictly Umited to such as

are well within the authorisation of the instrument creating

the trust {u) ; and it will require special provisions to

permit of charges for any services not strictly professional

;

services, for iastance, such as an ordinary trustee ought to

have done without the intervention of a solicitor. And if

the estate is insolvent, he cannot claim his costs as against

creditors, the right to claim profit costs being in effect a

legacy {x) . On the same principle he cannot claim them

if he is an attesting witness of the will {y).

3. A mortgagee with power of sale stands in a fiduciary

relation with regard to the mortgagor, and so will not be

allowed, either alone or conjointly with his partner in any

business, e.g., as auctioneers, to derive any profit from the

sale(z). In the case of a solicitor mortgagee, acting on

behalf of the mortgagees, the cases were at one time very

conflicting as to the solicitor's right to profit costs («) ; but

eventually the balance of authority was against it ib). But

now, by the Mortgagees' Legal Costs Act, 1895 (c), a

solicitor mortgagee is entitled to the same costs as if the

mortgage had been made to a third person, and he had

employed the solicitor to transact the business usually

incident in such cases. The Act applies to mortgages

made before it came into operation, but not where an order

for taxation was made before the Act and such costs dis-

allowed (c?).

[t) Ames V. Tayhr, 25 Ch. D. Oh. D. 52 ; 59 L. J. Ch. 25

;

72 ; Harbin v. Darby, 28 Beav. 325. v. Lickorish, (1891) 2 Ch. 363 ; 60

(m) Newton v. Chapman, 27 Ch. D. L. J. Ch. 289.

584. (i) Ksher v. Doody, (1893) 1 Ch.

[x) Fennell v. Franklm, (1898) 1 129 ; 62 L. J. Ch. li ; Byre v.

Ch. 297 ; 2Ch. 217 ; 67 L. J. Ch. 502. Wynn-Mackenzie, (1894) 1 Oh. 218 ;

(«/) Se PooUy, 40 Ch. D. 1 ; 58 63 L. J. Ch. 239.

L. J. Ch. 1 ; ite Barber, 34 Ch. D. (c) 58 & 59 Vict. o. 25, s. 3.

665 ; 55 L. J. Ch. 373. [d) Day v. Kelland, (1900) 2 Ch.

(z) Matthison v. Clarke, 3 Drew. 3. 745 ; 70 L. J. Ch. 3 ; Eyre v.

{a) Re Wallis, 25 Q. B. D. 176
;

Wynn-Mackenzie, (1896) 1 Ch. 136

;

59 L. J. Q. B. 600 ; Re Roberts, 43 65 L. J. Ch. 194.
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4. An agent entrusted with money or any other pro- Agents.

perty for the purpose of using it for the owner's benefit,.

cannot make any profit by the use thereof. Instances of

such disqualification being considered to attach to agency
are seen in the cases of a vendor of public stamps (c) , the

master of a ship (/), and a part-owner of or partner in a

ship acting as ship's husband {g).

5. A chairman or director of a company stands in a Chairman and

fiduciary relation towards the company, and will not as a
'^"'^''''"^'^ °*

rule be allowed to derive any profit beyond his salary from

his office Qi) ; and see also pp. 662 ff.

companies.

6. The principle does not apply in all its strictness to Conbtructive

a person who is merely a constructive trustee. Though he
so'^g\''iotiy°*

must account for the profits of trust money employed, he treated.

wiU have an allowance made to him for his expenditure

of time, skill, and trouble (/). Thus, a surviving partner Surviving

is in a sense a trustee for the estate of the deceased P^^*^^"^-

partner, but the trust is limited to the performance of the

obligation. Time runs in his favour {k), and if he con-

tinues the business, though he must account for the profits,

he is entitled to a proper allowance for the trouble of

management {I).

{e) j4.tt.'Gen, v. Edmunds^ 6 Eq.
381.

(/) Shallcrois v. Oldham, 2 J. &
H. 609.

[g) Miller v. Mackay, 31 Beav.

77 ; and see Mayor, ^c. of Salford

V. Lerer, 25 Q. B. D. 363 ; 59 L. J.

Q. B. 483.

(A) Great Luxembourg By. Co. v.

Magnay, 25 Beav. 586 ; Hoston, ^-c.

Co. V. Ansell, 39 Ch. D. 339.

(i) Broun v. Litton, 1 P. Wms.
140.

{k) Knox V. Gye, L. R. 5 H. L.

656.

{/) Fcaiherstonehaiigh v. Fenwick,

17 Ves. 298; Vyse v. Foster, L. R. 7

H. L. 318, 329.

M
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CHAPTEE II.

FRAUD.

Distinction between Law and Equity.

Classification of Frauds.

I. Actual Fraud.

1. Arising from tcrongfiil acts.

2. Arising froin Krongful omissions.

II. Transactions deemed on general grounds inequitable.

1. Fraudpresumed from the nature of the transac-

2. Fraud presumed from the circumstances or rela-

tion of the parties.

III. Frauds on public policy.

IV. Frauds on the private rights of third persons.

There is no part of equitable jurisprudence more beneficial,

and probably none of more ancient date, tban its jurisdic-

tion to give relief in circumstances of fi'aud. In the early

days of tbe Court of Chancery it would seem that no cause

more frequently induced suitors to seek its assistance than

the fact that it granted relief in the case of many transac-

tions which woidd not have been deemed fraudulent in the

Courts of Common Law.

Fraud at law It has never been possible to draw a precise line between
an inequity,

^j^^gg cases vo. which common law would give complete

relief and those in which it would be necessary to resort to
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equity
; and the provisions of the Judicature Act {a) already

referred to have rendered such a distinction comparatively

unimportant. Yet the diiference of the two principles

should be kept in mind here, as elsewhere, and it may be

sketched in few words.

To constitute fraud at common law, it is not enough to

show that fraud in the sense of misrepresentation and
undue advantage of the position of the parties said to be

imposed upon has been committed, but some act, so to

speak, of offensive dishonesty must be brought home to the

party charged with it.

In order to understand the attitude of equity in regard

to fraud, reference must be made to the exposition of the

general principles of equity at the beginning of the book.

In dealing with fraud, equity may be observed to appeal to

and act on the conscience of the parties, to demand not

only a formal compliance with the rules of honesty, but a

conscientious consideration (where such is owing) of the

interests of other people. It will take into account all the

circumstances of the case, not only the act and intention

of the party complained of, but the position of the party

said to have been imposed upon {b) . It will interfere not

only where actual deception has been practised, but also to

prevent the dishonest circumvention of one person by

another.

It has by many writers been deemed undesirable, if not Definition of

impossible, to formulate any definition which shall indicate

the various forms in which fraud, as it is understood in

Courts of eqidty, may present itself. The forms of fraud

are infinite, and (in the words of Lord Hardwicke) Avere

Courts of equity " once to lay down rules how far they

" would go, and no farther, in extending their relief

" against it, or to define strictly the species or evidence of

"it, the jurisdiction would be cramped and perpetually

(a) 36 & 37 Viot. o. 66.

(A) Stewart V. G. W. Sy. Co., 2 Dr. & Sm. 4.:8.

M 2
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" eluded by new schemes whicli the fertility of man's in-

" vention would contrive " (c).

But though it is doubtless true that the evil which Lord
Hardwioke feared might result from an authoritative defi-

nition, which purported to indicate the limits which would

bind the Court in its interference with inequitable (or

iniqiiitoiis) transactions, it is none the less useful, and it is

by no means impossible, to arrive at a definite idea as to

the meaning attached in Courts of equity to the term

"fraud," and to express the same in clear and simple

language. Of course, it will be observed in the first place

that Courts of justice are only concerned with fraud in so

far as it operates on legal rights. They have no concern

witli transactions which, however shocking to a moral

sense, do not infringe such rights as are recognised by

municipal law. Now it is a principle of equity that men
should so far respect the legal rights of one another as to

be fair and just in their dealings. And equity esteems it

neither fair nor just that a man should deprive another of

his rights by means of falsehoods respecting the matter in

question. It is true that it cannot interfere in every case

in which a transaction has been induced by false state-

ments. It must assume men to be reasonably vigilant on

the one hand, as it requires them to be fair and just on the

other ; and no general expression can indicate, or ought to

indicate precisely, how far the Court will go in its inter-

ference with transactions induced by falsehood. Never-

theless, the first and most important element in what is

known as " fraud " is falsehood or deception. But the

term " fraud " covers other transactions in which there is

not necessarily any falsehood, express or implied, neither

suggedio falsi nor supjjressio ven. A man may be tricked

out of his rights without any deception operating on his

mind and motives ; as, for instance, where a man attempts

(c) Parke's Hist, of Chanc, p. 508 ; Story, 186 ; Uortlock v. Biilkr,

10 Ves. 292, 306.
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to convey his property to another with intent to defeat the

just claims of his creditors, or takes advantage of the

necessity of another to make an unconscionable bargain

with him. Such circumstances as these are often suffi-

cient to move the Court to grant relief. And under one

or other of these heads all dealings properly styled fraudu-

lent may be classed. Fraud then may be taken to mean,
the interference with legal rights either by deception or by
circumvention (d).

This, however, though it serves as a statement of the

juristic meaning of the term "fraud," goes but a very

little way towards instructing the student as to the extent

to which Courts of equity will go in granting relief against

fraudulent dealings. This knowledge can only be reached

by a consideration of the various classes of cases in which

rehef has been afforded.

In the leading case of Chesterfield y. Janss(n(() Lord Chesterfield y.

Hardwicke enumerated the different species of fraud which ^^^^ Hard-
sufficed to induce the interference of equity to the following wicke's

Pf . classification,
eiiect :

—

1. Actual fraud or dolus mains; fraud arising from facts

and circumstances of imposition.

2. Fraud apparent from the intrinsic nature and subject

of the bargain itself ; a class comprising inequitable and

unconscientious bargains generally.

3. Fraud which may be presumed from the circum-

stances and condition of the parties to the transaction.

4. Fraud which is so considered from cu'cumstances of

imposition on other persons not parties to the transaction.

5. Fraud which is imputed in cases of catching bar-

gains with heirs, reversioners, or expectants in the life of

the fathers, &c. ; a class of cases usually compounded of

all or several of the other species of fraud, since in them

there is generally either actual deception, weakness on one

(d) See the Law Quarterly Eeview, Oct. 1887, "Definition of Fraud,"

bj M. M. Bigelo-vr.

(«) 2 Ves. sr. 125 ; 1 W. & T. L. C. 592.
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Division of

the subject.

ConstruotiTe
frauds.

side and estortion on the other, or are unconscionahle con-

ditions and some deceit and illusion on other persons not

privy to the agreement, such as the father or ancestor.

The last of these divisions is admittedly compounded of

the others, and it will simplify the arrangement for our

present purpose to treat the cases which would faU within

it under the several headings to which they may be

respectively referred. Moreover, the third class of frauds

here specified seems rather to be a subdivision of the

second than a distinct and correlative class. We shall,

therefore, take as the second division inequitable and

unconscientious transactions generally; of these, some

being deemed fraudulent on account of their intrinsic

nature or subject-matter ; others on account of the peculiar

circumstances or condition of the parties.

Again, the fourth class comprises two species of trans-

actions so distinct as to warrant the consideration of each

as correlative with the other main divisions. Some trans-

actions are deemed fraudulent as being inconsistent with

the general policy of the law ; others from their tendency

to unfairly compromise the private rights of individuals

not parties thereto. These we shall consider separately.

We are accordingly left with four leading divisions, under

one or other of which all the various transactions regarded

in equity as fraudulent may be classed. It will be observed

that this classification does not expressly recognise the

distinction often taken between active and constructive

fraud. The transactions classed under the latter head

will, however, be found fully dealt with under one or the

other of the last three divisions. By cases of constructive

fraud are meant those in which equity, reviewiag the

conduct of one or more parties, practically says that if

their conduct was not dishonest and fraudulent, (in familiar

language) it might jud as tcell hare been so; that is to say,

the suspicious conduct is so like actual fraud that for

reasons of public policy it would be unsafe to attempt to

draw a judicial distraction between them.
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The entire division of the subject will then be as
follows :

—

I. Actual fraud {Do/us Mains).

1. Arising from wrongful acts.

2. Ai'ising from wrongful omissions.

Inequitable and unconscientious transactions.

1. Fraud presumed from the character or subject-

matter of the transactions.

2. Fraud presumed from the circumstances or con-

dition of the parties.

(1.) Contracts with persons under diiress,

lunatics, imbeciles, infants, &c.

Contracts between persons in fiduciary

relations.

(2.) Gifts between parties in unequal posi-

tions.

III. Frauds so considered on grounds of public policy.

(1.) As to marriage.

(2.) Restraint on trade.

(3.) Sale of offices, &c.

IV. Frauds on the private rights of third persons.

(1.) Fraudulent misrepresentations and conceal-

ments.

(2.) Frauds on powers.

I. Actual Fraud (Dolus Malus), exhibited in Facts and

Circumstances of Imposition.

Actual fraud is fraud evidenced by some positively Actual fraud,

dishonest act or omission. Under this head will be dealt Imposition,

with those cases in which an attempt to impose upon the

aggrieved party by some vreongful act or omission is

expressly proved. We shall distinguish frauds arising Expressly

from wrongful acts from those arising from wrongful P'^"'*'^'^-

omissions.



168 FRAUD.

1. Actual Fraud consisting in Wrongful Acts.

Stiggestio falsi. The largest class of transactions falling under this head

is that in which the fraud consists in active misrepresenta-

tion, or suggestio falsi.

Eulesin In the ease of Aftwood y. Small (f), Lord Brougham

iSmalL
^'

S^^^ expression to three rules respecting the degree of

misrepresentation which would justify the rescission of a

contract in equity :

—

1. The representation must have been contrary to fact.

2. The party making it must have known it to be con-

trary to fact.

3. It must have given rise to the contract {dans locum

contractui).

Representa- The first of these rules needs but little comment, since

fa°se™" it is but a bare definition of the most essential element of

Expressions misrepresentation—its falsity. It is only necessary to

diatniffiXhed
poii^t out the distinction between a misrepresentation as

to a fact and a mere expression of opinion. A represen-

tation which amounts only to a statement of opinion,

judgment, probability, or expectation, or is merely a con-

jectural or exaggerated statement, wiU generally be

deemed immaterial, for a man is not justified in placing

reliance on it (g). This includes language of puffing or

commendation, commonly resorted to by vendors, on which

purchasers are not presumed to place reliance (h) . Some-

times, however, what is in form an expression of opinion

is, under the circumstances, virtually equivalent to a state-

ment of fact. Thus, where a vendor represented that

property was let to " a most desirable tenant," well know-

ing that the rent was not regularly paid, there was held to

be a misrepresentation sufficient to avoid the sale («').

Reckless The second rule often gives rise to fine distinctions, and
statements,

(/) 6 CI. & F. 232, 444. 562.

(g) Kerr on Fraud, 39 ; Hayeraft (A) Fenton v. Browne, 14 Ves.

T. Creasy, 2 East, 92 ; Jennings v. 144.

Brougliton, 5 De G. M. & G. 126, (j) Smith v. Zand and Mouse Fro-

134; FellairsY. Tucker, 13 Q. B. D. perty Corporation, 28 Ch. D. 7.
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to decisions whicli are not always easily reconciled. It is or negligent

often proved that misrepresentations are made carelessly ^s^°^^^'^-

and without due inquirj^, yet at the same time without

a deliberate intention to deceive. In such eases the

tendency of recent decisions has been to relax in some

degree the stringency of some earlier cases. Such careless-

ness, though it may he evidence, is not necessarily proof,

of fraud {k). To entitle a plaintiff to relief he must show

that the statements relied on were made dishonestly (/) ;

or in the alternative that there was under the circumstances

a duty cast on the defendant to ascertain and state the

truth (;«). The special statutory provisions in the Com-
panies Acts as to misrepresentations in a prospectus, and

in company matters generally, will he more conveniently

considered in the chapter on Company Law, infra, p. 647.

Such misrepresentations may indeed, in certain circum-

stances, give a title to relief on the ground of mistake, as

to which see infra, p. 213 et seq.

Thirdly, the misrepresentation must have given rise to Must be dans

the contract ; or, in somewhat more general terms, misre-
tr^"^u'i°'i'e of

presentation in order to justify the rescission of a con- a material

tract must be as to some material fact constituting an

inducement or motive to the act or omission of the other

party (w) . This rule excludes cases in which the misrepre-

sentation only extends to some unimportant detail, or to

something merely collateral to the contract. And it Must have in

follows from it, that misrepresentation is of no effect unless
^^^ party

it has in fact misled the person complaining of it. If he

knows it to be false it cannot have influenced his con-

duct (o). It does not indeed suffice for the defendant to

{k) Berry v. PeeJc, 14 App. Cas. ()») Rawlins y. Wwkham, 3 De G-.

337 ; 58 L. J. Ch. 864 ; reversing & J. 304 ; Burrowes t. Loclc, 10

37 Ch. D. 541; Angus v. Clifford, Ves. 470 ; Slimy. Croucher, IDeG.
(1891) 2 Ch. 449; 60 L. J. Ch. F. & J. 518, 525 ; Zow v. Jiotiverie,

443 ; and compare Seese River, ^e. (1891) 3 Ch. 82 ; 60 L. J. Ch. 594.

Co. V. Smith, L. K. 4 H. L. 64

;

(«) Story, 195 ; Fuhford v.

Owen V. Soman, 4 H. L. 997, 1035. Richards, 17 Beav. 87, 96.

a) Glasier v. Rolls, 42 Ch. D. (o) A^elson v. Stocker, iHeGr.&J.
436; 58 1,. J. Ch. 820. 458.
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Tlie injary
must not be
a remote
consequence
thereof.

Active con-

cealment.

say that the plaintiff had the means of knowledge within

his reach, and that by inquiry he might have ascertained

the truth ; for " no man can complain that another has too

" implicitly relied on the truth of what he has himself

" stated" {]p). If, however, having such means of know-

ledge, the plaintiff has used them, and having made

inquiries he eventually acts on his own judgment, he

cannot complain of the misrepresentation {q). And if a

misrepresentation is capable of several interpretations, it

is for the plaintiff to show on which he relied. The

Court will not assume that he has been deceived merely

because under the circumstances he very weU might have

been (r).

Notwithstanding, again, that injury arises from mis-

representation, there wiU. be no case for relief if the injury

be but a remote consequence of the misrepresentation (s)

.

A misrepresentation by an agent may well suffice to

avoid the contract of his principal {t). And so, if mis-

representations are made by the directors of a company,

there is a remedy, not only against the directors person-

ally, but also against the company, to the extent of any

profits which have accrued to it through the fraud (»).

Though, however, fraudulent directors are jointly and

severally liable, so that one or more of them may be sued

without the others {x), an innocent director is not liable for

the fraud of his co-directors, if he is not chargeable with

negligence in his duty (y).

Another class of cases very similar to those considered

[p] Redgrave v. Surd, 20 Ch. D.

1 ; 61 L. J. Ch. 113 ; Reynell v.

Sprije, 1 De G. M. & G. 656, 710
;

Central Bailwuti Co., %e. v. Eisch,

L. K. 2 H. L. 99, 120; and see

JEdgington v. Fitzmauriee, 29 Ch. D.
459.

(q) Jennings T. Broughton, 5 De
G. II. & G. 126, 140; Dyer v.

Margrave, 10 Ves. 605.

[r) Smith v. Chadwiek, 9 App.
Cas. 187 ; 53 L. J. Ch. 873.

(s) Barry Y. Crosskeij, 2 J. & H. 1.

(t) Mullens v. 2Hller, 22 Ch. D.
194; 52 L. J. Ch. 380.

(«) Western Bank of Scotland v.

Addie, L. E,. 1 So. App. 146;
Li/nde v. Anglo-Italian Kemp Co.,

(1896) 1 Ch. 178 ; 65 L. J. Ch. 96.

{x) Parker v. Lewis, 8 Ch. 1036.

[y) Me Denham ^ Co., 25 Ch. D.
762 ; see also Peek v. Gurney, L. E.
6 H. L. 377.
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under the head of misrepresentation is where the fraud

consists in what has been called "active concealment"; as

where a person uses some contrivance to hide a defect of

something offered for sale. In every such contrivance

there is fraud (s), provided, as in the case of misrepresen-

tation, that the concealment has been of some material

fact, and is dans locum contractu/.

2. Actual fraud arising from wrongful omission.

Under tliis head fall those cases in which fi-aud is im- Snppressio

puted from the circumstance of a wrongful though passive
^''"'''

concealment, or stipjjressio veri. In certain circumstances

silence may be as fraudulent and fatal as falsehood.

The first and third of the rules applied to misrepresen-

tation in Atttcood v. Small (a), apply equally, mutatis

mutandis, to passive concealment. It must relate to a

material fact, and must be instrumental in bringing about

the contract.

But there is this further restriction, that silence will not

amount to fraud unless the fact suppressed is one which

the party concealing it is under some legal or equitable

obligation to disclose {b) .

If parties are dealing at arm's length, either may avail Fact sup-

himself of his superior knowledge without being required
^g'^o^g'^;^"^*

to disclose it to the other ; the vendor may have ascertained wMohconfi-

some defect, for instance, the unproductiveness of the land reposed,

of a farm which he is selling ; or the purchaser may have

information of something which confers on the land ex-

ceptional value, such as a mineral deposit under it ; but

neither is required to communicate such knowledge (c)

.

Such cases are very different from those already referred

to in which some actual artifice or contrivance is resorted

to to conceal a defect.

(z) mU V. Gray, 1 Stark. 434. v. Green, (1895) 2 Ch. 20.5 ; 64 L. J.

(«) iSup. p. 168. Ch. 539.

(b) See Caaks t. Bonccll, 11 App. (c) Fox v. Mackreth, 2 Bro. C. C.

Gas 232; 55L. J. Ch. 761 ; Turner 420; Turnery. B:arveii,3a.G.W9,\1%.
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protected
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Insurance.

But if a vendor conceals a material fact as to which,

from the nature of the case, confidence is reposed in him,

the transaction may be set aside on the mere ground of his

silence. Thus the concealment of an incumbrance on an

estate {d), or of the death of a person on whom the title

depends (e), or of other defects of title, will invalidate a

transaction.

The distinction has been expressed as being between

patent defects and latent defects. As to patent defects, or

such defects as may be discovered by the exercise of

ordinary vigilance, there is no duty to disclose them ; each

party may be reasonably required to rely on his own

judgment. Latent defects, or such as one party has no

means of discovering save through the other, must be

disclosed.

These rules are generally applicable, but certain contracts

are, from their nature, more narrowly protected from the

consequences of concealment.

Thus in contracts of insurance (and in marine insurance

especially), it is considered that since the insurer neces-

sarily reposes confidence in the insured as to all facts and

circumstances which are peculiarly within his own know-

ledge, not only misrepresentation, but concealment of a

material fact which is not a matter of general knowledge,

though it may be without fraudulent intention, vitiates the

policy ; that is, makes it voidable at the underwriter's

election (/) ; and the obligation to make full disclosure

extends not only to facts actually known to the assured,

but to facts which he ought to and with proper diligence

would have known {g) . This doctrine applies to all con-

tracts of insui-ance of whatever kind, e.g., a contract

[d] Edwards Y. M'Leay, 2 Swanst.

287.

(c) Ellard v. Llandaff, 1 Ba. &
Be. 241 ; Turner v. Green. (1895) 2

Ch. 205; 64 L. J. Ch. 539.

{/) lonides v. Fender, L. E. 9

Q. B. 531, 537 ; Morrison v. Uni-

versa

205.

#c. Co., L. K. 8 Ex. 197,

(g) Proiidfoot v. Montefore, L. E.
2 Q. B. 511 ; Wheelton t. Eardisty,

8 E. & B. 232 ; Sillem v. Thornton,

8 E. & B. 868. But see Thomson
T. Weems, 9 App. Gas. 671.
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guaranteeing tlie solvency of a person {h) ; but the con-

cealment complained of must be such as is material to the

risk undertaken (/).

In the contract of suretyship, also, the duty of making Suretyship.

full disclosure is strictly insisted on {k)

.

On the same principle, in family settlements, in which Family

parties may be expected to deal in a spirit of mutual trust
^^"le™^"*^.

and confidence, full communication must be made ; and if

it is not, though there may have been no fraudulent

motive or intent, the transaction is liable to be set

aside [1).

Where also a person makes a composition with his Composition

creditors he must deal openly and equally with them all.
'^^^'^^•

If by misrepresentation or concealment he creates a false

impression as to the amount of his property, the transaction

cannot be sustained (m). Neither is it lawful for the debtor

to permit or for any creditor to obtain any secret or undue

advantage. Equality between all the creditors is the very

basis of composition deeds, and if there is any secret

arrangement by which the concurrence of some or one of

them is obtained by means of any exceptional concession,

or if for any reason preference is shown, such arrangements

are utterly void ; they cannot be enforced even against the

assenting debtor (h), and any money paid under them may
be recovered back (o).

It must be remembered that in all cases of actual fraud. Ratification,

the defrauded party may lose all right to relief by ratifica-

tion of the fraudulent act ; and this may be effected by

continuing to deal with the person who has defrauded

him, as well as by a formal release. But it is evident that

(h) Seaton v. Seath, (1899) 1 Q. B. infra, p. 214.

782 ; 68 L. J. Q. B. 631. {m) Vine v. Mitchell, 1 Mood. &
(i) Same case on appeal, sub R. 337; Exp. Milner, 15 Q. B. D.

nomine Seaton v. Burnand, (1900) 605 ; 54 L. J. Q, B. 425.

A. C. 135 ; 69 L. J. Q. B. 409. (n) Jackman v. Mitchell, 13 Ves.

(it) See infra, pp. 376 et seq. 581.

U) Gordon t. G., 3 Swanst. 400, (o) Mare v. Sandford, 1 Griff. 288
;

473 477- Fane v. F., 20 Eq. 698; McDermott t. Boijd, (1894) 2 Ch.

Soihjn V. B., 41 Ch. D. 200. See 428 ; /*. 3 Ch. 366 ; 64 L. J. Ch. 13.
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no acts, however formal, can amount to such a ratification

imless the party does them after acquiring full knowledge

of the fraud and its natural consequences {p). And if the

Statute of Limitations is relied on in defence to an action

based on fraud, the statute is deemed not to have begun to

run until the fraud was discovered, or with reasonable

diligence might have been so [q)

.

Sub-division.

II. Inequitable and Uiicomcientious Transactions.

This is necessarily a very wide and somewhat indeter-

minate class, which is scarcely susceptible of systematic

analysis. We may, however, approach somewhat nearer to

this than we should by a mere enumeration of cafes, if we

separate those transactions in which the chief ground for

suspecting the fraud consists in the character or peculiar

subject-matter of the bargain in question, from those in

which the presimiption of fraud arises more especially

from the peculiar circumstances or relations of the parties

concerned.

Catoldng
bargains with
heirs.

Complex
character of

these frauds.

1. Where fraud is presumed from the nature of the trans-

action.

Under this heading, one of the most important classes

consists of transactions with expectant heirs and reversioners

respecting their future interests. These dealings do, indeed,

involve the consideration of fraud on third persons, namely,

the parents or predecessors in title of the heirs or rever-

sioners in question ; and at the same time a frequent

ingredient in the fraud imputed is the suspicion of duress

{p) Tigers v. Pile, 8 CI. & F.

562, 630; Jacques- Carticr v. la

Banque D'JEpargne, 4-e., 13 App.

Cas. 111.

{q) Gilis V. Gnihl. 9 Q. B. D.
59 ; 51 L. J. Q. B. 313 ; ISetjemann

T. H., (189.5) -I Ch. 474; 64 L. J.

Ch. 641 ; Willis^. FaHSou-e, (1893)

2 Ch. 545; 62 L. J. Ch. 690.
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arising from tlie distress of the vendor, and the consequent

unequal position of the parties. For these reasons Lord

Hardwicte, as we have seen (r), included these bargains in

a separate class compounded of the others. Nevertheless,

for simplicity's sake, we have preferred rather to treat of

them here, in consideration that the leading element of

fraud in them is the suspicion attaching to the very nature

of the bargains themselves.

In these cases the question is usually raised as to the Effect of

effect of inadequacy of price. Now it is well established ^nsidCTation.

that in dealings with interests in possession mere inade-

quacy of price
_
is not, generally speaking, of itself a

sufficient ground for setting aside a purchase (s). The

inadequacy may, indeed, be so gross as to amount to

clear evidence of actual fraud, but to this end it must be

" so strong, gross, and manifest that it must be impossible

to state it to a man of common sense without producing

an exclamation at the inequality of it " [t).

A striking illustration of this is supplied by the case of jTm-Hson v.

Harrison v. Guest i^u), where an illiterate bedridden old '''"'''•

man 71 years of age conveyed away without professional

advice property of the value of £400 for the consideration

of board and lodging during his life. He lived only six

weeks afterwards
;

yet the inadequacy of consideration

was not deemed sufficient to warrant the disturbance of

the transaction.

But of dealings with reversions and expectancies equity gecus as to

is much more suspicious. Previously to the statute pre- reversions

sently to be mentioned, fraud was in these cases commonly 3i Vict, c 4.

presumed from inadequacy of consideration (v) ; and such

transactions were frequently set aside on this ground only,

without proof of any other ingredients of fraud, such as

{r) p. 165. (!<) 6 De G. M. & G. 424; cf.

(s) GwynneM.Seaton, IBro. C. C. ^ees v. De Bernarchj, (1S96) 2 Ch.
1 8 ;

Tennent T. T., L. E. 2 H. L.
^3^ . g ^ ^ -^ ^^^ ggg_

(So.) 6.

{t) Gwynnev. Heaton, sup. (v) Feacoc/c v. Svans, ISVes. o\2.
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misrepresentation, undue influence, &c. {x). And the fact

that the expectant was of a mature age, or well understood

the nature and extent of the transaction, was immaterial (y)

.

From the fact of a person selling such an interest, the Court

presumed that he was under pecuniary pressure ; and it was

not incumbent on him to prove that it was so. The onus

was on the purchaser to show that the transaction was just

and reasonable (s)

.

Under By the Sales of Reversions Act («), however, it is enacted

that " no purchase made bona fide, and loithoutfraud or un-

" fair dealing, of any reversionary interest in real or per-

" sonal estate, shall hereafter be opened or set aside merely

" on ground of undervalue." This Act came into operation

on the 1st of January, 1868 ; but a series of decisions has

clearly shown that it has not affected the juiisdiction of

equity in cases of unconscientious purchases of rever-

sions (&). In Tt/kr V. Yates [c) Lord Hatherley said:

" The legislatm-e has not repealed the doctrines of this

" Court by which protection is thrown around unwary
" young men in the hands of unscrupulous persons ready

" to take advantage of their necessities. I conceive the

" reason why the law as to sales of reversions was altered

" to be that the doctrines of this Court had been carried to

" an extravagant length on that subject " (d).

The effect of the statute seems to be that in future the

inadequacy of consideration must be so gross as to amount

to evidence of fraud ; but it has been held that the burden

of proof is still on the purchaser (c), the circumstances of

the case still rendering the Court more suspicious respect-

[x) Ourwyn v. Miller, 3 P. "Wms. [a) 31 Vict. c. 4.

293 n. ; Aylesford v. Mol-ris, 8 Ch.
(jj

jyrm^^ ^_ g^^/c^ jq Eq. 641.-

484 ; Freeman v. Bishop, Barn. Ch. , , .. -r, „„, . „ «, „„,

E. 15 • 2 Atk. 39. " ^- °° • ° ^'^- °°^-

\y) 'Fortmore v. Taylor, 4 Sim. W See also Aylesford v. Morris,

182 : Bromley v. Smith, 26 Beav. ««? ! Pry f- Lane, 40 Ch. D. 312
;

(3^4.
58 L. J. Ch. 113.

(z) Gowland Y. De Faria, 17 Ves. (e) 0' SorJce v . Bolinybroke, 2 A'pp.

20 ; Lord v. Jefflim, 35 Beav. 79. Cas. 814.
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ing such bargains than in case of a sale of an interest in

possession.

The Court has applied the same principle to relieve

against a grossly usurious loan to a young man without

means, where the expectation of the usui-er was to ohtain

payment by extortion from the father or some relation of

the defrauded person (/).

Neither before nor since the statute has there been or is

there any precise rule as to what difference between the

real value and the price paid constitutes inadequacy. In

Eoman law it was considered that anything above half the

value was a sufficient price to sustain the transaction ; but

in English equity it is a question of which the Court

decides on the facts of each ease (r/).

In ascertaining the value of a reversion, the Court is Eeversions,

guided by the evidence as to the market price at the time °^ "^ "^ "

of the transaction, rather than by the calculations of

actuaries (A) . The question is not affected by facts subse-

quent to the contract. Whether the reversion falls in

unexpectedly soon or is unexpectedly long delayed, though

of course greatly affecting its actual value in the result,

is not material to the inquiry as to what was an adequate

value according to everybody's knowledge at the time (»)

.

Where a sale of a reversionary interest takes place by Sale of rever-

public auction, the nature of the case supplies strong auction

evidence that the market price has been paid {k) . But care

will be taken to ascertain that the auction has been fairly

conducted. Thus if the purchaser knows that the vendor

is selling under pressure, and without the usual precautions

against a sacrifice of the property, it will still be incumbent

on him to prove that the price given was a fair one (l).

Post obit bonds, or bonds conditioned for payment of a Post oUts.

(/) Mi'iU V. Snelling, 15 Ch. D. (A) Potts v. Curtis, You. 543
;

g79_ Wardle v. Carter, 7 Sim. 490.

,'._,,. -n ij. J n -IT (») Gowlancly. Be Faria, sup.
{3) Baldwin V. Hochford, 2 Ves.

J,^^ ^^^^^^^ ^_ ^^^^_ 3 jj.^^^_ 232.
sr.517,cited; iVb«v. -ffj??, 2Ch.0a.

\j^ pg^ v. Wright, 6 Madd.
121. 111.

S. N
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sum of money on tlie death of a person from whom the

obligor has expectations, are on similar principles regarded

with suspicion in equity, and if of an unconscionable

character wiU be suffered only to stand as security for the

actual sum lent thereon, with proper interest {m) . And
the same applies to other securities of a kindred nature.

The ingenuity of money-lenders has often led them to

disguise usurious loans to expectant heirs under the mask

of trading, goods being supplied merely for the purpose of

being at once re-sold. Such transactions are, however,

within the reach of Courts of equity, and will be set aside

upon pajonent of what the goods actually produced upon

a re-sale, with interest («).

A leading case in dealings of this kind is King v.

Hamlet (o), where Lord Brougham stated that relief in

these cases should be refused if either the father or other

person standing in loco 2Mrentis to the defrauded person

was aware of and did not oppose the transaction, or if the

person himself so acted upon the bargain as to alter the

situation of the other party or of his property, after the

pressure which induced it had ceased. But these rules

have been questioned by Lord St. Leonards (;.)) ; and it

seems that the acquiescence of a father will have no more

effect than to lead more or less strongly, according to the

facts of the case, to the inference that a bargain so autho-

rised was fair and innocent [q) . The repeal of the usury

laws does not affect the jurisdiction of the Court in these

cases (r). By the Money Lenders Act, 1900 (s), statutory

provision is made for re-opening transactions between

borrowers and money-lenders (as defined by the Act)

[m) CurVmg v. Townsend, 19 Ves.
628 ; Benyon v. Fitch, 35 Beay. 570.

(«) Waller v. Dalt, 1 Ch. Ca. 276

;

1 Dick. 8 ; Barker \. Vansommer, 1

Bro. C. C. 149.

(o) 2 My. & K. 456 ; 3 CI. & P.
218.

{p) Sugd.y.&P.p. 316, llthed.

[q) TaliotT. Stainforth, 1 J. &H.
484, 502. See Rae y. Joyce, 29 L. E.
Ir. 500.

(r) 0' Morke-v. JBoKngbrokc, 2App.
Cas. 814; Aylesfordv. Morris, 8 Oh.

484.

(s) 63 & 64 Vict. G. 51.
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which are harsh or unconscionahle, or where excessive

interest is charged; and special provisions are made to

guard against oppressive bargains.

In all such cases as we have been considering equity Terms of

proceeds on the maxim that " He who seeks equity must do ^^ '^

"

equity" and only grants relief on the terms of the plaintiff

paying the sum actually advanced with iuterest and any

sums reasonably expended by the defendant in improve-

ments, and of proper costs (t) . Only simple interest at 5

per cent, is allowed (i«), and a defendant will disentitle

himself to costs by any improper conduct, such as refusal

to accept a full sum in discharge before action brought {v).

Transactions originally impeachable may, moreover, be Confirmation

rendered valid by subsequent confirmation or acquies- cence.

cence (or) . Eut such confirmation or acquiescence is only

effectual when it has taken place after a complete cessa-

tion of the origiaal pressure {y), and with a full cognizance

of the right to relief {z) . And a transaction which is not

merely voidable, but absolutely void, as were usurious

contracts before 17 & 18 Yict. c. 90, and as are marriage

brokage contracts stiU, cannot be set up by any subsequent

confirmation.

Family arrangements do not come within the restric- Family
,. , ,. .,1 . • X J. 1 arransements

tions respeetmg dealings with reversionary interests, unless, excepted.

of course, induced by undue iafluence of a x^arent over a

child (a) ; nor do settlements made in consideration of

natural affection [b).

2. Fraud presumed from the position of the parties.

The second and larger class of inequitable and uncon- Fraud pre-

sumed from

{t} Murray v. Falimr, 2 S. & L. G. & Sm. 735.

474,' 490 ;
Salter y. Bradshaw, 26

(j,) Gowland v. Be Faria, sup.

Bear. 161, 165.
(z) Savery y. Kint,, 5 K.li. 621

;

(„) Gowland YVeF^ta, 17 Yes. ^^^>^^^^ ^_ Somfray, 8 Q. B. D.
20 ;

Mxller y. Coo4, 10 Eq 647.
gg^ gQ ^ j_ q^ Bf'^eo.

570 578 f'')
TweddellY.T.jT.k&.ljVi;

(x) Cole Y. Gibbons, 3 P. "Wms. ^f- P- 185.

289 ; Sibbering v. Bakarras, 3 De (b) Shafto v. Adams, 4 GifF. 492.

n2
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the position of scientious transactions comprises those in wliich tlie chief,
e par les.

^^ -^ ^^^ -^^ ^^^ ^^^^ element of fraud, consists in the

peculiar circumstances or relations of the parties concerned.

Under this head we have to deal with two very distinct

classes of transactions, namely, contracts and donations or

gifts, which, though to some extent subject to the same

principles, are sufficiently contrasted to require separate

consideration. And, first, of contracts.

Contracts

and gifts.

Contract
requires

consent and
freedom.

Contracts
with lunatics

and idiots

;

(1.) Contracts.

The very foundation of contract is consent or agree-

ment. There can be no true consent or agreement

without a capacity to understand the terms of the agree-

ment, and also freedom to accept or to refuse the terms

proposed.

If, then, a person induces another who lacks either this

capacity or this freedom, to enter into an apparent con-

tract, however it may be fenced by formal observances,

equity wiU not recognise the transaction ; but, deeming it

fraudulent, will generally grant relief against it at the suit

of the party imposed upon.

i. Thus from their want of a capacity to understand

proposals submitted to them, the contracts of idiots and

lunatics, and other persons non compotes mentis, are gene-

rally deemed invalid in Courts of equity. In order to

sustain a contract entered into with a lunatic, the person

supporting it must be prepared to show the most perfect

good faith, and that it was for the benefit of the lunatic.

Equity win not interfere where the contract was entered

into without knowledge of the incapacity and it is evident

that no advantage has been taken of the weaker party (c)

;

and it will follow the law in sustaining contracts for pro-

viding the lunatic with necessaries (rf). It may be that

applying the strict test of jurisprudence such contracts

would be equally void with others in which there has been

(c) Manby v. Bewicke, 3 K. & J. 342.
((i) Nelson v. Buncombe, 9 Beav. 211.
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palpable imposition ; but the practical contrast is sufficiently

apparent.

ii. Equity will, moreover, often interfere where the with infirm

person imposed upon has not suffered from such aberra- P<='^^°°^
'

tion of mind as amounts to insanity, but has nevertheless,

from old age or other infirmity, been so deficient in wit as

to be an easy subject of imposition and undue solicitation

or influence. The burden of proving fairness of dealing

with such people is on him who ventures on it, and if he

fails the transaction will be set aside, and any advantage

made thereout must be disgorged {e).

iii. Drunkenness will in some cases invalidate a contract witt drunken

entered into during its influence. If, in the first place, a P®''^™^

'

person has designedly contrived to draw another into

intoxication for the piirpose of imposing upon him while

in that state, equity will interfere to prevent the enjoy-

ment of the advantage thus fraudulently conceived. But
in the absence of any such premeditated designs, equity

will only interfere in cases where the drunkenness of one

of the parties has been so excessive as to practically deprive

him of all reason and understanding. In cases of slighter

intoxication it will refuse to interfere either to enforce or

to rescind the contract, being equally unwilling to assist

the one person who has immorally incapacitated himself,

and the other who has immorally taken advantage of the

incapacity (/). At law it has been held that a contract

made under excessive drunkenness is voidable but not

void, and is therefore capable of ratification by the person

when sober {g).

iv. In the cases above referred to the absence of the with persons

under duress.

capacity to understand the proposal was the chief ground

of interference. The absence of freedom to accept or

(e) Zongmate t. Ledger, 2 GifB. (/) See Coolce t. Clayworth, 18

157, 164 ; Fry v. Lane, 40 Ch. D. Ves. 12 ; Johnson t. Medlieott, 3 P.
312 ; S8 L. J. Ch. 113 ; Rees v. De Wms. 130, cited note a.

Bemardy, (1896) 2 Ch. 437 ; 65 (^) Matthews v. Baxter, L. E. 8

L. J. Ch. 656. Ex. 132.
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reject the proposal is of like effect. The general test of

what amounts to such duress or undue influence as to in-

validate a contract is the question whether the party was

or was not a free agent. Though there may not be actual

compiilsion or duress, if a person is under the influence of

extreme terror, or of extreme necessity, and any advantage

is taken of his position, equity will grant him relief (A).

A fortiori, if the person is actually under imprisonment

at the time, any dealings with him wUl be narrowly

scrutinised in his favour («')

.

Infants. v. There is no necessity for discussing at length the

contracts of infants in a work especially devoted to the

exposition of the distinctive doctrines of equity, the law

respecting them being now regulated by the Infants'

Belief Act, 1874 (li), which enacts that thenceforth aU

contracts " entered into by infants for the repayment of

" money lent or to be lent, or for goods supplied or to be

" supplied (other than contracts for necessaries) {I), and all

"accounts stated with infants shall be absolutely void;

" provided always that this enactment shall not invalidate

" any contract into which an infant may, by any existing

" or future statute, or by the rules of common law or equity

" enter, except such as now by law are voidable" {m).

" No action shall be brought whereby to charge any
" person upon any promise made after full age to pay any
" debt contracted during infancy, or upon any ratification

" made after full age of any promise or contract made
" during infancy, whether there shall or shall not be any
" new consideration for such promise or ratification after

" full age " (w). Moreover, it is now a criminal offence to

(h) EvansT. Zlewellyn, 1 Cox, 333, tionof "necessaries" pertains rather

340 ; Bawes v. Wyatt, 3 Bro. C. C. to common law than equity.

156, 158; Soyse v. Eossborotigh, 6 (m) S. 1; Exp.Beauchamp, (1894)

H. L. 2, 49 ; James v. Eerr, 40 1 Q. B. 1 ; A. C. 607 ; 63 L. J.

Ch. D. 449 ; 58 L. J. Ch. 355. Q. B. 802.

li) RoyT. Beaufort, 2Atk. 190. (ra) S. 2; but see Northeote v.

\K) 37 & 38 Vict. c. 62. Doughty, 4 C. P. D. 385 ; Bitcham
(Z) The consideration of what y- Worrall, bib. ilQ; SmitliTr. King,

contracts fall within the descrip- (1892) 2 Q. ]?. 543.
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incite an infant to betting, wagering or the boiTOwing of

money (o). Questions arising in respect of the marriage

settlements of infants are considered at a later page {p).

Where, however, an infant induces persons to deal with

him by falsely representing himself as of full age, he is

bound in equity by payments made and acts done at his

request and on the faith of such representations, and is

liable to restore any advantage he has obtained by such

representations to the person from whom he has obtained

it {q) . The principle is that an infant shall not take

advantage of his own fraud (r) . But in order to its

application, there must have been an actual false repre-

sentation, not mere dissimulation ; and the party must

have been in fact deceived (.s). Money paid by an infant

under a void contract has been held not to be recoverable

by him when he has actually enjoyed the benefit of the

contract, and the parties cannot be restored to their

original position {t) . But it is otherwise if no benefit has

been enjoyed {u).

vi. A unique exception from the ordinary rules applic- Common

able to contracts is made in favour of common sailors. In

consideration of their characteristic carelessness and im-

providence, equity carefully scrutinises any contracts made

with them respecting wages or prize money due to them,

and often grants relief when it appears that undue

advantage has been taken of them (x).

Hitherto the contracts we have been considering have

come under review in connexion with the subject of fraud,

on account of some absolute incapacity total or partial in

one of the parties ; that is to say, an incapacity not due to

the existence of any particular relation between the con-

sailors.

(o) 55 Viot. 0. 4. Ch. D. 675 ; Mp. Jones, 18 Ch. T>.

lu) Inf. V. 456. 1"^-

,/t.,, 1 /-. i 'TA ci-x. J (t) Valentine Y. Canali, 2iQ.B.D.
(q) Pollock Contr. 74, 6tli ed.

jg^
'.

59 j^ j ^ g ^^
(r) Overton v. Banister, 3 Ha.

(„) Hamilton v. Faughan, ^c. Co.,

503 ;
Clarke v. Colley, 2 Cox, 173. (1894) 3 Ch. 589 ; 63 L. J. Ch. 795.

(s) Nelson v. Stoeker, 4 De G. (») Eow v. Wheldon, 2 Ves. sr.

& J. 458 ; Zempriere v. Lange, 12 516.
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Contracts
"with persons
under fidu-

ciary rela-

tions.

Constructive

trusts.

Voluntary
gifts.

traoting parties. The fraud imputed in these eases has

usually been deemed a species of actual fraud {y)

.

vii. But there is another large class of contracts usually

esteemed to come under the head of constructive fraud, in

which the incapacity which raises the suspicion of fraud is

wholly due to a special relation between the parties, such

as that of trustee and cestui que trust, or solicitor and client.

These cases we have fully considered under the head of

constructive trusts. All that was there said might with

equal appropriateness have been inserted here.

It is a good illustration of the interdependence of the

various branches of equitable jurisprudence that such a

complete class should fall so aptly under two distinct

headings. Because of its jurisdiction in, and its jealous

scrutiny of all matters tainted with fraud, equity has

created, for the purpose of securing even justice, an exten-

sive class of trusts. Or, viewing the same question from

the other side, we may say that in devising a remedy for

cases of fraud equity has utilised the principle of trusts,

which was originally designed for very different purposes.

(2.) Gifts.

Our next consideration is that of voluntarj- gifts or dona-

tions which are deemed fraudulent through the presumption

of undue influence which is raised by the relations between

the donor and donee.

These, again, might well have been dealt with under

the heading of constructive trusts, the principles illus-

trated by the case of Fox v. Mackreth (s) being precisely

analogous to those which now present themselves. Not-

withstanding this, we have preferred to consider these

cases under the head of fi-aud. The very separation of

things so similar will perhaps serve a good purpose in

emphasizing the relation of the various branches of the

subject to each other; while any confusion of arrangement

(y) Story, 228—243. [z] Sup., p.



INEQUITABLE AND UNCONSCIENTIOUS TRANSACTIONS. 185

will be completely avoided by a careful attention to this

explanation, and to the reference made under each head to

the other.

The first subject of inquiry respecting voluntary What relation

donations induced by fraud is as to what relationship presumption,

between the parties will raise a presumption of undue

influence.

One of the most frequently cited cases on this subject is Buguenin v.

Huguenin v. Baseleij {a). Here there was a voluntary
"'^''"^'

settlement by a widow upon the defendant, who was a

clergyman, and who had been appointed by her as her

agent to manage her affairs. On her subsequently marry-

ing, a bill was filed on behalf of herself and her husband

praying that the settlement might be set aside, and this

relief was granted on the ground that the defendant had

exercised undue influence, and abused the confidence

reposed in him.

The first question is, what relationship between a donor .

and donee is within the principle of this case.

i. Parent and child.

Donations from a child to a parent have always been Parent and

jealously regarded in equity, and of course especially so °^^^'^-

when they take place but a short time after the attainment

of majority. They will be set aside if it appears that any

advantage has been taken of the parental authority (h)
;

but the mere fact of the relationship will not be sufiicient

ground for interference when the transaction appears to

be reasonable and bona fide (c) ; and a fortiori if it is of the

nature or a family arrangement, as to which see p. 214.

If there has been undue influence, a volunteer, or a pur-

(o) 14 Ves. 273 ; 2 W. & T. L. C. Turner v. Collins, 7 Ch. 329.

g47_ (c) Blaekborn v. Edgeley, 1 P.

(b) Cocking T. Fratt, 1 Ves. sr. Wms. 600, 606 ; Tendril v. Smith,

400 Wright v. Vanderplanic, 2 K. 2 Atk. 86 ; Fowell v. P., (1900) 1

& J.' 1 ; 8 De G. M. & G. 133 ;
Ch. 243; 69 L. J. Ch. 164.
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Person in loco

parentis.

chaser with notice claiming througli the father, is in no

better position than the father himself (d).

In this, as in many other cases, a person standing in

loco jxtrentk is within the same rule as a parent {e). The

meaning of the expression in loco parentis is sufficiently

explaiaed elsewhere (/)

.

Guardian
and ward.

ii. Guardian and ward.

A gift from a ward to a guardian is always suspected

;

and if made immediately on the ward's attaiaing his ma-

jority, it is liable to be set aside upon the presumption of

undue influence {g) . Even when a considerable time has

elapsed before the gift, if undue influence can be proved,

the same relief will be given {h) . A guardian is not

suffered to set up his trouble in the execution of the

guardianship as a consideration for such a gift {h). The

case against the guardian is strengthened if his accoimts

have not been closed, and the donation takes place while

he still retains the ward's property in his hands («).

But where the authority and influence of the guardian

have ceased, equity will not set aside a reasonable gift

made to him [k).

Following the analogy of the rule which considers

persons in loco parentis as under the same restrictions as

parents, the principle applies as well to a person who has

assumed the office and functions of a guardian as to a

guardian legally appointed [l). But in the absence of

any such special relationship, the fact of infancy (it must

be remembered) does not invalidate a gift {m).

(d) BainhriggeY. Browne, ISCh.D.
188.

(e) Archer v. Hudson, 7 Beav.
551; Kempson v. Ashiee, 10 Ch. 15.

(/) Pp. 80, 512.

(g) Everitt t. E., 10 Eq. 405.

(A) Eylton v. .ff., 2 Ves. sr. 547,

549.

(i) Pierse v. Waring, 1 P. Wms.
121, n. ; 2 Ves. sr. 549, cited.

ijc) Sateh v. H., 9 Ves. 296.

(1) Griffinw. Be Veulle, 1 P. "Wms.
131, n. ; 14 Ves. sr. 279, cited.

(»») Taylor v. Johnston, 19 Ch. D.
603; 51 L.J. Ch. 879.
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truit.
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iii. Trustee and cestui que trust.

The relationship of trustee and cestui que trust is within Trustee and

the same doctrine as fully with respect to donations as we
have seen that it is with respect to contracts («), and a

mortgagee being a trustee for his mortgagor is included {»)

.

iv. Legal adviser and client.

A -solicitor has always heen disabled in equity from Legal adviser

taking any gifts from his client, pending a suit, or at any

time while the relationship subsists, beyond his proper

remuneration (o) ; and a counsel has been held to be

within the same rule (^) . In a case in which a chent

acted without independent advice, a gift to a solicitor's

wife was declared void as being within the ride (q). Any
agreement by which a client undertakes to pay his

solicitor a gross sum for past services is closely scrutinised,

and win not be held binding unless made in writing (r).

Such contracts in respect of future business are now

authorised by 33 & 34 Yict. c. 28, and 44 & 45 Yict. c. 44

;

subject nevertheless to taxation {s).

V. Medical adviser and patient.

The relation between a doctor and his patient has been Doctor and

considered sufficient to support a claim for relief against a P^t^'^''*-

voluntary gift, on the ground of undue influence (t).

vi. Eeligious advisers.

The above-cited ease of Hurjuenin v. Baseley {u) is Priest and
penitent.

(«) Pp 99—110 ; Barrett v. Sart- (s) See lie Falmer, 45 Ch. D. 291

;

le,i 'z Eq 789. o9 L. J. Ch. 575 ; Se Frape, (1893)

(o) Tompsm v. Judge, 3 Drew. 2 Ch. 284 ; 62 L. J. Ch. 473.

(1902) A. C. 271.

Ip) Broun \. Kennedy, 33 Beav. (««) iS«(p. p. 185. Ajai see Allcard

133 4 De G. J. & S. 217. v. Skinner, 36 Ch. D. 145 ; 56 L. J.

(o) liles T. Terrv, (1895) 2 Q. B. Ch. 1052 ;
Nottidgev. Prince, 2 Giff.

679 • 65 L J. Q. B. 34. 246 ; Morlet/ v. Zoughnan, (1893)

())' Me Russell, 30 Ch. D. 114. 1 Ch. 736 ; 62 L. J. Ch. 515.
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Fiduciary
relations

generally.

What is

undue in-

flaeuce ?

Ciroum-
stanoea

sufficient authority to show that a clergyman or other

religious adviser is within the principle under considera-

tion.

vii". Other relations of confidence.

The jurisdiction of equity in respect of donations under

undue influence is by no means confined to cases in which

there is some certain and definite relationship such as we

have been considering. Any circumstances which give

one person the power of exercising pressure on another

may suffice to substantiate a claim for equitable relief.

In fact, just as the Court has refused to define fraud

itself, so it has refused to commit itself to an enumeration

or description of the persons vsdthin the doctrine now in

question (x)

.

Thus the principle has been applied as between husband

and wife (//) . A gift from an engaged lady to her suitor

is liable to be carefully scrutinised, and to sustain it the

gentleman must be prepared to show that it was made

without undue solicitation or pressure (s). A professor of

spiritualism has also been considered to stand in a position

of undue authority with respect to a believer in his art,

and a gift made to him has been set aside (a). The

same rule has been applied in the case of a person

claiming the benefit of a settlement from his deceased

wife's sister on his going through the form of marriage

with her {b)

.

The next question is, what generally amounts to undue

influence ; and this, again, is a matter in which no formal

definition can be drawn. It is decided by the Court in its

discretion on the circumstances of each particular case.

But there are certain circumstances frequently found in

(:;;) J)ent v. Bennett, 4 My. & Cr.

269.

(y) Tm-nbullY. Davis, (1902) A. C.

42tf ; iraiis T. Barron, (1902) A. C.

271 ; afBrmin^? S. C, (1900) 2 Ch.

101 ; 69 L. J. Ch. 532 ; but see

Nedly v. N., 5 De G. & S. 377.
(z) Page v. Hortie, 11 Beav. 227

;

Corbett t. Brock, 20 Beav. 624.

[a) Lyon v. Home, 6 Eq. 655.
(b) Coulsoii V. Allison, 2 De G.

F. & J. 521.
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cases of this class which weigh heaTily with the Court in favouring the

the exercise of this discretion, and serve to illustrate the P'^''™™!'*'"'^-

mode of reasoning on which relief is granted.

Thus the absence of any disinterested or professional Absence of

advice on the side of the plaintiff, especially where there Idvioef
^''*

is a confidential relation between the parties, or consider-

able disparity between their powers of judgment and
means of knowledge, gives rise to a strong suspicion of

fi'aud (c)
. So also a fictitious statement of consideration false state-

is a material indication of an undue advantage having
™n^ia°eration •

been taken (d)
. The absence of a power of revocation in absence of

a voluntary settlement (e), and even the mere improvidence power of

of the transaction (/), are of influence in the same direc- improvidence
tion. But such circumstances as these will not, in the

absence of some such relation of confidence as those above

enumerated, always dispense with the necessity of the

plaintiff's explicitly proving the fact of undue influence {g)

.

It at least requires a strong case where no such relation

exists to thi'ow upon the donee the burden of proving the

ionoeenee of the transaction (/*).

A gift as well as a contract made under circumstances of Duress.

duress, such as threats of prosecution or other forms of

intimidation, wiU. clearly be set aside (i).

As a rule, where a gift is tainted with fraud, the trans- I'raud pre-

action cannot be sustained on behalf of a third person volunteer

claiming through the donee any more than by the donee
+]f™™if +j,

himself (k). But it is otherwise in the case of a bond fide donee.

purchase from the donee without notice of the fraud. A
person so acquiring the property having an equal equity

(c) Hhodes v. Bate, 1 Ch. 252; (g) Sunter v. Atkins, ZMy. &K.
Dent V. Bennett, i My. & Or. 269, 113 ; Taker v. T., 31 Beav. 629.

273. (A) Beanland v. Bradley, 2 Sm.

(rf) Hawes v. Wyatt, 3 Bro. C. C. & G- 339 ;
Hoghton v. S., 15 Beav.

156 ; Sharp v. Leach, 31 Beav. 491. 278, 299 ;
Rail v. S., 8 Ch. 430.

(.) Coutt. V. Aokworth, 8 Eq. 558

;

^}}} ^T] ^-
""'^f,"'

^ ^f'^^J'
FoJell V. P., (1900) 1 Ch. 243 ; 69 If^ ' f^^p, I; f^''T''
T T r^\. TI^A -U X. T7- 6t50 , i-l. ±i. i ±1. -Ll. ZUU.
li. J. Ch. 164 ; but see Senry v. ,,l ^„; j„,„„„ ^ q,...,, o Vp^ sr
Armstrong, 18 Ch. D. 668. „ (*) Bridgman v. hieen, ^ Veg^ sr

^' 627 ; Maitland v. Irving, 15 Sim.

(/) aarvey\. Mount, 8 Beav. 439. 437 ; Vane v. F., 8 Ch. 383.
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Undue
influence in

obtaining"

wills.

with the donor, may, in accordance with the usual principle,

shelter himself behind his legal title and possession {I).

The consideration of undue influence employed in ob-

taining testamentary benefits is not within the purview of

Courts of equity; but it may here be mentioned that a

stronger case is required to set aside a will obtained by

undue influence than is needed for the avoidance of a gift

inter vivos. Thus a solicitor who has himself prepared a

will may take a legacy therein, unless there is evidence of

mistake, or of some misapprehension caused by him (m).

In the absence of similar evidence a legacy to a Eoman
Catholic confessor has been sustained {ri) . In the case,

however, of a bequest to a medical attendant under some-

what suspicious circumstances, it was said that the onus of

proof lay heavily on him to maintain the validity of the

will io) ; and it has been laid down generally that though

persuasion is not unlawful, pressure, of whatever character,

if so exerted as to overpower the volition without con-

vincing the judgment of the testator, will constitute undue

influence, though no force is either used or threatened {p).

In short, it must be shown that the testator was induced

to do what he did not deliberately intend to do. The

mere proof that he acted under an unusual or inofiicious

or immoral motive vsdll not suffice {q) .

III. Frauds so considered from their Inconsistency tcith

the Policy of the Law.

The third species of fraud in our enumeration comprises

those cases which fall under the disapprobation of equity

(I) Blachie v. Clarh, 15 iSeav. 462.

695; C'orSeWv. -Bfoc/c, 20Beav. 524.

(m) Mndson v. Weatherill, 6 De G-. 477

M. & G. 301.

(«) Parfitt T. Lawless, 2 P. & M.

(o) Ashwell V. Lomi, 2 P. & M.
77.

[p) SallY. JS., 1 P. & M. 481.

(?) Wingrovey. ?r., 11 P. D. 81.



FRAUDS ON PUBLIC POLICY. 191

on account of their inconsistency with general public policy,

or with some artificial policy of the law. Under this head
might be appropriately considered almost the whole subject

of unlawful agreements ; but it wiU here suffice to deal in

detail with those only in which the Courts of equity are

particularly concerned.

1. Transactions respecting marriage,

(1.) One important class of cases coming under this Praudrelative

head consists of those in which the action of one or more *° ™'i™age.

of the parties concerned is discountenanced on account of

its mischievous interference with the policy of the law

respecting marriage.

Marriage is encouraged by the law, and the marriage

contract should above all others be the result of full and
free consent. Generally speaking, then, transactions which

tend to restrain or prevent marriage, or which tend to the

deception of one or both of the parties thereto, are treated

as against public poHcy.

Transactions in restraint of marriage are either in the

form of conditions attached to voluntary gifts, or of the

nature of contracts.

Conditions in restraint of marriage were the subject Conditions in

of elaborate argument in the case of Bcotl v. Ti/Ier (r).
I'^stramtof

°
_ _

•' \ I marriage.

In considering their effect, it is necessary to advert to

certain consequences which spring from the fact that in

dispositions of real property the Courts are guided by

the principles of common law ; whereas in bequests of

personalty the rules of ecclesiastical law, derived from the

law of Eome, form the basis of our jurisprudence. This

distinction alone accounts for the different treatment of

certain conditions according to whether they appear in

dispositions of real or of personal property.

The distinction also between conditions precedent and Condition

conditions subsequent must be observed. In the former subgequ^nr

(r) 2 Bro? C. 0. 431 ; 2 Diok. 712 ; 2 W. & T. L. C. 115.
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Conditions
precedent.

In gifts of

land.

In gifts of

personalty.

Conditions
snbaequent in

particular

restraint.

In general

restraint of

case the estate does not vest in the beneficiary until the

condition is complied with. Thus the condition opens

the door to a benefit, and is therefore entitled to a favour-

able construction, and to support if at all reasonable.

But a condition subsequent only operates after the estate

has vested in the beneficiary; and its effect being thus

penal, it is to be strictly construed. The difference in

effect of these two cases wlLl best be seen by the aid of the

illustration afforded by actual decisions.

First, as to conditions precedent.

A condition precedent attached to a voluntary disposi-

tion of land is illustrated by cases in which a devise is

made, or a portion directed to be raised out of land, on the

condition of the beneficiaries marrying only with the con-

sent of certaiu persons. Such a condition is valid, and no

estate vests until it is complied with (s). In this case,

moreover, the rules applicable to gifts of personalty are

the same {t).

In considering conditions subsequent, it is necessary

to distinguish between a condition imposing a particular

restraint and one which would have the effect of re-

straining marriage generally. Whether the property

concerned be real or personal, it is permissible to bestow

it subject to a condition subsequent prohibiting marriage

with a particular person («), or with a native of a parti-

cular country {x), or belonging to a jDartioular religious

body {y) ; or marriage may be forbidden until the attain-

ment of a reasonable age, which is not restricted to

majority (s).

Conditions subsequent in general restraint of marriage

(s) Fry V. Forter, 1 Ch. Ca. 138
;

1 Mod. 300 ; Harvey v. Aston, 1

Atk. 361.

(t) Scott V. Tyler, 2 Bro. C. C.

431 ;
Younge v. Furze, 8 De G.

M. & G. 756; Malcolm v. O'Cal-

laghan, 2 Madd. 349.

(m) Jermis v. Bulce, 1 Vem. 19.

[x) Perrin v. Lyon, 9 East, 170.

{y) Duggan v. Kelly, 10 Ir. Eq.
Rep. 295.

(z) Stackpole v. Beaumont, 3 Ves.
89; Toungev. Furze, sup. ; Hampton
V. Nourse, (1899) 1 Ch. 63; 68
L. J. Ch. 15.
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attached to a gift of personal property are primd facie gifts of

void, and the gift remains unaffected thereby («)•
personalty.

But, where the gift is to a woman, and the intention LWtation

of the donor appears to be not to restraia marriage, but

merely in good faith to make a provision for her as long

as she remains single, a limitation of personal property

until marriage has been sustained (b).

A condition subsequent in general restraint of marriage, In gifts of

attached to a gift of real estate, is, it seems, valid (e)
;

a fortiori if in this case the intention appears to be to

create a provision for a woman until marriage (d).

It must be observed that conditions in general restraint Second

of marriage are always valid in gifts to widows, and are ™o^™it^n
indeed matters of every-day occurrence (c) ; and this not the rule,

only in the case of a bequest by a testator to his own
widow, but also in a gift to the widow of another j)erson (/)

.

A gift over on the second marriage of a man has also been

sustained (g).

(2.) Contracts in restraint of marriage are, on the same Contracts in

principles as conditions to that effect, considered fraudu- marriag'e.

lent and void.

Thus, where a woman gave a bond conditioned to be

paid in case she married again, it was on her marriage

ordered to be delivered up (h).

Similarly, a contract to marry a particular person who is Contracts

not bound by a corresponding obligation is invalid as *° ™^^''yi

opposed to public policy (/) . A contract by which per-

sons are mutually bound to marry is valid at law (k), but

{a) See Morkt/ v. EennoUson , 2 (/) CharltouY. Coombes,ll'W.^.
Ha. 570; (1S95) 1 Ch. 449; C4 Wi8; XeictonM. Marsden,2J. ScB..

L. J. Cli. 485 ; Jeniier v. Titrn:r, i56.

16 Ch. D. 185; Bellairs v. B., 18
q,) AlleiiY. Jaclcson,\Gh.'D.ZQ'd.

Ec[. 510. For a concise summaryof these rules
[b) Webb V. Grace, 2 Ph. 701; respecting conditions, see Pollock on

Seath V. Lewis, 3 De G-. M. & a. Contracts, p. 336, 6th ed.

®°^, „ ^ ^ 1 Ail ,Qn ih) Balcert. White, 2YeTa.'2\b.
ic) Survey v. Aston, I Atk. 380, )

' '

j^Qj-g (t) Key T. Bradshaw, 2 Vem.

{d) Jones V. J., 1 Q. B. D. 279. l''^.

(«) Craven v. Brady, 4 Eq. 209
;

[K] CockY. Eichards, 10 Ves. 429,

4 Ch. 206. 438.
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will he set aside in equity if it amounts to a fraud upon a

frauds on parent or person in loco parentis, as in Woodhouse v.
parents, &c. , ,

Shepley {I), where the father of the lady was known to be

opposed to the match, and the suitors clandestinely entered

into mutual bonds to marry each other after his death,

under a penalty of £600.

too™^^ Transactions also known as marriage brokage contracts,

contracts in which a person undertakes for a stipulated reward to

bring about a certain marriage, are void as frauds upoif

public policy, and as necessarily involving the deception

of one of the parties to the marriage or of the parents {m).

are void; Such contracts being void are incapable of confirmation (»),

and money paid thereunder may, it seems, be recovered

back (o).

so contracts On the same principle, every contract by which a parent

deceirf one of
°^ guardian seeks to obtain any remuneration for promoting

the parties. or consenting to the marriage of his child or ward is void {p)

.

And generally all contracts upon a treaty of marriage

which tend to deceive or mislead one of the parties to it or

their relatives are deemed fraudulent and void. Thus,

a security given by a son without the privity of his parents

to return part of the portion of his wife was held to be

invalid (q) ; and where a man, on the treaty for the

marriage of his sister, lent her money, in order to increase

her apparent portion, and she gave a bond for its repay-

ment, this bond was decreed to be given up (r). In such

transactions as these, relief will be given, even on the suit

of a particeps crimmis, the public interest causing a departure

from the usual rule that a plaintifi in equity must come

with clean hands.

Attempts to (3.) With equal or greater reason, any attempts to effect

husbTnlana ^ Separation between a husband and wife through the

wife.

(Vj 2 Atk. 535. 392.

(m) Roberts v. S., 3 P. Wms. 65, {p) Keai v. Allen, 2 Vem, 588
;

76 ; Sail V. Thynne, 9 Show. P. Samilton v. Mohun, ill. 652.

C. 76. (?) Turton v. Bemon, 1 P. Wms.
(k) Cole V. Gihsm, 1 Ves. sr. 503. 496.

(o) &mth y. Bruning, 2 Vem. (r) Gale v. Lindo, 1 Vem. 476.
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means of a conditional gift, are discountenanced. If a

bequest is made on condition of such a separation, the con-

dition is absolutely void, and the bequest remains un-

fettered (s). In a more recent case, where an annuity

was conditioned on a married woman continuing to live

apart from her husband, the Court refused to give effect to

the condition after a reconciliation had taken place (t) .

2. On a somewhat analogous principle, agreements to Agreements

use iufluence with a testator in favour of a particular person testators.

or object are considered void {u). It has recently been

decided that the doctrine of estoppel by representation does

not so apply as to compel a testator to make good a repre-

sentation of his intention to confer a benefit by his will (.r)

.

But an express contract so to do, supported by valuable

consideration, has been otherwise treated {y).

3. Another class of transactions void as contravening the Coutraota in

policy of the law are contracts in general restraint of trade, trade.

This part of the subject does not indeed present for con-

sideration any priuciples distiactively equitable, the Courts

of law having long been as jealous as those of equity

of any agreement tending to promote monopolies or dis-

courage industry and just competition (z). Equity also

recognises the same exceptions as prevailed at law, to the

effect that special and limited restraints are lawful; for

instance, a restraint against carrying on business at a

particular place or within a defined area, or with certain

.specified persons, or for a limited time. In all such cases

(s) Tennant v. Brail, Toth. 141 ; {y) Be Beil r. Thomson, 3 Beav.

Brown v. Peck, 1 Ed. 140. 469 ; 12 CI. & F. 45 ; Loffiis v.

, . „^ T, J, „ r, n p -S^a"', 3 Giff. 592 ;
Synge v. 8.,

. (i) 7J renT. Bradley, 2 De Q. & ,jgg^, ^ q_ ^ ^gg 53 L. J. Q. B.
•Sm. 49 ; and see TraffordY. Macono-

^q2
cMe, 39 Ch. D. 116 ; 57 L. J. Ch.

^Jj g^^ ^^^^^ ^, g^^^^ 4 ^^^^^^
936. 190 ; Mitmford v. Gething, 7 C B.

(m) Debenham v. Ox, 1 Ves. sr. (N. S.) 305 ; Leather Cloth Co. v.

'276. Lorsont, 9 Eq. 345 ; and the leading

(x) Maddison v. Aldenon, 8 App. authority of Mitehel v. Reynolds, 1

Cak 467; 473. P- Wms. 181 ; 1 Sm. L. C. 406.

o2
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the Court will judge of the reasonableness or otherwise of

the restriction in view of the particular circumstances of

the case in question, and support or subvert the contract

accordingly (a) . A restraint unrestricted in area was held

not unreasonable in the case of a business in arms and

ammunition (6). The question depends on whether the

business complained of is effectuaUj competitive with

that of the plaintiff, and whether the restraint imposed is

greater than is reasonably required for his protection (c).

In determining this the Court will, if necessary, sever the

contract, enforcing it so far as reasonable but no farther {d).

Similarly, a person may sell the secret of a particular

process of business and restrain himself from using it in

future [e). And even apart from a specific contract an

employe may be restrained from abusing the confidence

reposed in him by disclosing secrets learned in his employ-

ment (/). A contract to that effect is implied from the

relation itself.

Agreements
prejudicial to

the adminis-
tration of

government
and justice,

to influence

officers of

State,

4. Another class of transactions which here invites atten-

tion comprises those discountenanced on account of their

tendency to interfere with the proper administration of

government and of justice. Agreements to corrupt or

improperly to influence any officer of State, whether execu-

tive or judicial, are obviously void ; and so suspicious is

the law of everything which threatens danger of this kind,

(a) Ehrmann v. Barthohmew,

(1898) 1 Ch. 671 : 67 L. J. Ch. 319
;

Robinson v. Seuer, (1898) 2 Ch. 451

;

67 L. J. Ch. 644 ; Underwood v.

Barker, (1899) 1 Ch. 301 ; G8 L. J.

Ch. 201 ; Baynes v. Doman, (1899)

2 Ch. 13 ; 68 L. J. Ch. 419 ; Mills

V. Dunham, (1891) 1 Ch. 576 ; 60

L. J. Ch. 362 ; Evans v. Ware,

(1892) 3 Ch. 502 ; 62 L. J. Ch. 256.

(J) Maxim- Nordenfeldt Co. v. Nor-

dmfeUt, (1894) A. C. 535 ; 63 L. J.

Ch. 908.

(c) Brew v. Guy, (1894) 3 Ch. 25;

63 L. J. Ch. 547 ; Badisclte Anilin
Co. V. Schott, (1892) 3 Ch. 447; 61
L. J. Ch. 698 ; Ferls v. SaaljfieU,

(1692) 2 Ch. 149 ; 61 L. J. Ch. 409.
(d) Rogers v. Maddocks, (1892) 3

Ch. 346 ; 62 L. J. Ch. 219 ; Baroiv-
ski V, Goldstein, (J896) 1 Q. B. 478.

(f) Bryson v. Whitehead, 1 S. & S.

74; Harms v. Parsons, 32 Beav.
328.

(/) Merryweather Y. Moore, (1892)
2 Ch. 518 ; 61 L. J. Ch. 505 ; Robb
V. Green, (1895) 2 Q. B. 1 ; 64 L.J.
Q. B. 593 ; Lamb T. Evans, (1892)
3 Ch. at p. 468 ; 61 L. J. Ch. 681.
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that any agreements wMcli have an apparent tendency in

that direction are equally held void, though an intention to

use unlawful means be disclaimed ((/).

Similarly, apart from the provisions of statutes, which buying and

are very comprehensive in their extent, agreements for the ^^ ™^°

hnying, selling, cr procuring of public o£Boes are wholly

void as well at law as in equity (A). Other instances of

contracts deemed illegal on similar principles are referred

to under the head of Injunctions («")

.

IV. Frauds on Third Persons.

The last species of fraud which remains to be considered

comprises frauds so considered from their inequitable inter-

ference with the private rights of third persons not parties

to the fraudulent transaction.

These are of two classes : first, where such third person

is deceived by the misrepresentation or concealment of

one of the parties to the transaction : secondly, the

fraudulent exercise of powers for purposes other than

those intended by the donor of the power.

1. Deception of Third Persons.

The consideration of this subject brings before us again Deception of

questions very similar to those dealt with under the first
^^ person

head, or actual fraud ; and generally speaking the charac-

teristics of misrepresentation and concealment there ex-

hibited are equally applicable here. There are, however,

some important cases touching the particular application

of them in the circumstances now under view, to which it

behoves us to advert.

{g) Pollock, Cont. 309 ff, 6th ed. ; Swanst. 159, n. ; Sartwell v. S.,

Hgerton v. Browuloic, 4 H. L. 1—250. 4 Ves. 811.

Ih) Sarrington v. Du Chastel, 2 («) Infra, p. 800.
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by fraudulent
misrepresen-

tation.

Enles in

Barry v.

Orosslcey.

By conceal-

ment.

Foster.

Both misrepresentation and concealment may be treated

as fraudulent, not only by a party to the transaction who

is deceiYod, but also in some circumstances by third parties

who sufPer thereby.

As to misrepresentation as affecting third parties, the

following rules were laid down by Lord Hatherley in

Barry v. Crosskey (k)

:

—
(1.) "Every man must be held responsible for the con-

" sequences of a false representation made by him to

" another, upon which a third person acts, and so acting is

" injured or damnified—provided it appear that such false

" representation was made with the intent that it should

" be acted upon by such third person in the manner that

" occasions the injury or loss" [l).

(2.) " The injury must be the immediate and not the

" remote consequence of the representation thus made" (»?).

But the absence of a contractual relation, mere negligence

or forgetfulness (as in Slim v. Croiccher («) ), does not

now suffice to give a right of action to the third person (o)

.

As to concealment as injuriously affecting third parties,

a leading authority is Savage v. Foster (p), which decided

that a person knowing his own title, and not giving notice

of it to a purchaser, could not be allowed to set it up

against the purchaser; and that the coverture of the

person was no protection to the transaction.

In this case a married woman, knowing herself to be

tenant in tail of property subject to her mother's life

interest, upon the marriage of her half-sister, induced her

mother to convey the lands to her for life, with remainder

to the intended husband in fee. The husband under this

{k) 2 J. & H. 1, 22.

{[} See Angus v. Clifford, (1891) 2

Ch. 449 ; 60 L. J. Ch. 443 ; Slim

V. Croucher, 1 De G. P. & J. 518.

(m) See also Att.-Gen. v. Ray, 9

Ct. 397 ; Cann v. Wilson, 39 Ch. D.
39 ; 57 li. J. Ch. 1034 ; Andrews
V. Mockford, (1896) 1 Q. B. 372;

65 L. J. Q. B. 302, distinguishing
Feelc v. Gurney, L. R. 6 H. L. 377.

(«) Sup.

(o) Le Lievre y. Gould, (1893) 1

Q. B. 491 ; 62 L. J. Q. B. 353
;

low V. Souverie, (1891) 3 Cb. 82;
60 L. J. Ch. 594.

ip) 9 Mod. 35; 2W. &T. L. C.
620.
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title, and with no notice of the tenancy in tail, sold to a

loiiafide purchaser. It -was held that the married woman
could not set up her title against the purchaser, and that

her right was extinguished.

In this case there was active interposition to induce the

conveyance; but the same principle has been applied

where a person has simply stood by and permitted others

to deal with the property in a manner inconsistent with

his rights. If, knowing of such a transaction, he does not

give the purchaser notice, he cannot afterwards avoid the

purchase {q).

So, if upon inquiry being made, a person denies the Denying in-

existence of an incumbrance, he cannot afterwards set it
°™^ nances.

up against the purchaser [r). But in this case mere silence

has been held not sufHcient to avoid the incumbrance,

unless at least inquiry is made is). The distinction

between this and the case of an owner lying by is plain,

since there is nothing inconsistent in the sale of property

subject to an incumbrance, and the incumbrancer might

have assumed that the transaction was of that character.

Even if a person in ignorance of his rights misleads a Purchaser

purchaser, the purchaser will be relieved against him if jo-noranoe

the circumstances were such that he ought to have known

his rights ; as where a father stands by and allows his son

to dispose of a fee simple, supposing the fee was in the

son, while in fact it was in the father himself, subject to

the son's life estate {t).

The same principle applies to a case in which a person Suffering

stands by and sufFers another to lay out money on his ™'^i^ed in

property, supposing it to be his ovm. At law he could mistake,

still have asserted his title without making compensation

for the improvements ; but in equity the person who had

so expended money would be entitled to be indemnified

{q) Sobis T. Norton, 1 Vem. 136. (s) Oshorn v. Lea, 9 Mod. 96.

(r) Ibbotson v. Mhodes, 2 Vem. {t) Teasdale v. T., Sel. Oh. Ca.

654. 59.
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either by a pecuniary compensation, or sometimes, as in

the case of a lessee under a defective lease, by a con-

firmation of his title (»). The case is strengthened if

there is some fiduciary relation, such as that of agency,

between the parties (x).

But a person spending money by mistake upon the

property of another has no equity against the owner, if he

was ignorant of the expenditure ; except in so far that if

it is necessary for the owner himself to seek the assistance

of equity with respect to the property, he will be required

to do equity by making compensation as a condition of

obtaining relief (y). And if after notice of an adverse

title, a person proceeds to lay out his money, equity will

not assist him merely because no active steps have been

taken to establish the title (s).

On a somewhat similar principle it has been held that

where a man procures a contract by representing a certain

state of facts, equity will not suffer him by any subsequent

act of his own to falsify the representation (a), as, for

example, where land is leased on restrictive covenants as to

user, on the representation that the adjoining land will be

let subject to similar restriction.

Coverture or The case of Savage v. Foster (b) shows that coverture

is no excuse for such instances of fraud as those we are

now considering ; it is equally well established that infancy

affords no better protection (c). An infant cannot, it is

true, be made answerable in equity any more than at law

for a contract which he has made during his minority, on

the mere ground that, without any assertion on his part,

(!() Beaufort v. Patrick, 17 Beav. L. E. 1 H. L. 129, 141.

60, 75; Pricey . Neault, 12App.Cas. (a) Menalsr. Cowlishaw 11 Cli D.
110 ;

b6 L. J. P. C. 29. 866 ; 48 L. J. Ch. 830 ; Spieer v.
{x) Cawdor v. Lewis, 1 T. & C. Martin, 14 App. Cas. 12 ; 58 L. J.

Ex. 427. Ch. 309; Mackenzie v. ChiUers, ii
(y) Neesom v. Clarkson, 4 Ha. 97

;
Ch. D. 265

; 59 L. J. Ch 188
Willmott T. Barber, 15 Ch. D. 96. {b) 9 Mod. 35.

(z). Master of Clare Sail t. Sard- \c) Watts v. Cresswell, 2 Eq. Ca.
ing, 6 Ha. 273 ; Pamsden v. Dyson, Ab, 515.

excuse.
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the otlier party believed liini to be of full age (d) ; but he

is not suffered to take advantage of his own wrong (e).

2. Frauds on powers.

It is an established principle of equity that a donee of Powers must

a limited power must execute it bond fide for the end lon&fide.

designed. Otherwise the appointment, though good in

law, will be held corrupt and void in equity.

A leading case on this subject is Aleijn v. Bekliier (/).

A power of jointuring was executed in favour of a wife,

but with an agreement that the wife should only receive a

part as an annuity for her own benefit, and that the residue

should be applied to the payment of the husband's debts.

It was held that this agreement was a fraud upon the

power, and the execution was set aside, except so far as

related to the annuity.

The appointor must, in exercising such a power, act

icith goodfaith and sincerity, and with an entire and single

vieiv to the real purpose and ohjeet of the power. He cannot

carry into execution any indirect object, or acquire any benefit

for himself either directly or indirectly (g). And though the

donee of a limited jjower may validly release it, he may not

do so fraudulently any more than he can. appoint fraudu-

lently (h).

Such is the general principle ; and it includes cases in

which there is not, as well as those in which there is, an

antecedent agreement with the appointee to effect purposes

not within the scope of the power ; as well cases in which

a benefit is sought to be attained for third parties foreign

to the power, as those in which the appointor seeks to

benefit himself. We may thus illustrate its application

by four classes of cases.

(d) StiTceman t. Dawson, 1 De G. (^) Portland y. Topham, 11 H. L.

& Sm. 90. 32.

[e) Clarke v. Cohley, 2 Cox, 173. (h) Cunynghame v. Thurlotc, 1 R.

(/) 1 Eden, 132; 1 W. &T.L. 0. & M. 436, n.; Marrison v. H., 40

416. Ch. D. 418.
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Antecedent
fraudulent

agreement.

For benefit of

the appointor.

For the bene-

fit of

strangers.

(1.) Where there is an antecedent agreement

(i.) For a benefit to the appointor himself.

A frequent instance of this is where a father has a

power of appointment among children, and he bargains

with some of them for some benefit for himself, e.g.,

the payment of his debts in consideration of the appoint-

ment in their faTour. Such an appointment is deemed

fraudulent and void, and the persons disappointed thereby

are entitled to be put in the same position as if it had not

been exercised («') . The same was held where the ap-

pointor bargained that the appointed fund should be lent

to him {k), and also where the appointment was exercised

in consideration of an agreement for the purchase of other

expectant shares belonging to them {I) ; and where the

appointment was made subject to a condition that a claim

against the donee should be released [in)

.

(ii.) For the benefit of third parties foreign to the

power.

Instances of this are where the donee of a power of

appointment among children stipulates for a benefit for

his or her wife or husband, as in Carver v. Eichards {n)
;

or conversely, where a power of jointuring is exercised

under a bargain for the benefit of the children. And, of

course, a case in which there is not such close relationship

between the parties stands on no better ground (o).

Fraudulent
design of

appointor to

(2.) Where there is no antecedent agreement,

(i.) and the appointor seeks his own advantage.

Perhaps the most flagrant example of this form of

fraudulent appointment is where a father, having a power

(i) Farmer v. Marfin, 2 Sim. .o02
;

Me Kirwan's Tr., 25 Ch. D. 373 ;

52 L. J Ch. 9b2; Sridffer V. Deane,

42 Ch. D. 9.

(k) Arnold v. Sardwick, 7 Sim.

343.

(Z) Ciinynghame v. Anstnither, 2

L. B. So. & D. 223.

(m) Ferkins v. Bagot, (1893) 1 Ch.
283 ; 62 L. J. Oh. 531.

(k) 1 DeG. F. & J. .'•,48.

(o) Birley v. B., 2.5 Beav. 299;
Whelan v. Palmer, 39 Ch. D. 648

;

57 L. J. Ch. 784. See and dis-

tinguish Me Turner's Settled Estate,

28 Ch. D. 205 ; .54 L. J. Ch. 690.
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of raising portions for children, directs a portion to be tenefit him-

raised long before it is required, or in favour of a sickly
^'''^•

child, -with a view to acquiring the money as next of kin

of the child on its decease
( j:>) .

The case already cited of a fraudulent release may also Fraudulent

be referred to in this connexion. Where a father released
''^^^'^^«-

his power as to a part of the fund so as to vest it in him-

self as representative of a deceased son, the Court refused

to give effect to the release {q) . But such a release is not

necessarily a fraud on the power by reason that in the

event the father gains a pecuniary advantage thereby (r).

In order to bring it within the principle the power must be

coupled with a duty.

And an appointment is not necessarily invalid because

the appointee is an infant (s), nor because the appointor

may derive some benefit from the appointment. If the

"whole transaction, when looked at together, shows no ap-

pearance of mala fides, but only an intention to improve the

whole subject-matter of the appointment, or to act in a

prudent manner for the benefit of the objects of the power,

there is no reason why the appointor should not participate

in the improvement [t). So also an ultimate limitation in

favour of the appointor may be unobjectionable [ii).

In such cases the burden of proving a corrupt purpose

is generally on the person who attempts to impeach the

transaction («), though the circumstances may be so strong

agaiast the appointor, for instance, where one appointment

has already been set aside for fraud, that this position will

[p) HincMngbroie v. Seymour, 1 101 ; Fearon-v. Desbrisay, 14 Beav.

Bro. C. C. 395 ; Welksley v. Morn- 635.

inyion, 2 K. & J. 143. (t) lie Suish's Charity, 10 Eq. 5

;

(y) Cunynghamc v. Thurlow, 1 E. Roach v. Trood, 3 Ch. D. 430 ; Menty

& M. 436, n. V. fFrey, 21 Ch. D. 332 ; 53 L. J.

(r) Eadchffe v. Snces, (1891) 2 Ch. Ch. 667.

662 ; 61 L. J. Ch. 186 ; Somea v. S., {u) Cooper v. C, 5 Ch. 203.

(1896) 1 Ch. 250 ; 65 L. J. Ch. 262. {x) Campiell y. Some, 1 T. & C.

(s) £eere v. Soffmister, 23 Beav. Ch. 664.
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Benefiting

strangers.

Fraud pre-

vails against
volunteers

under the

donee.

be reversed, and the appointor will be reqiiired to show the

innocence of his act («/)

.

(ii.) Where the appointor intends benefit for strangers

to the power.

The intention of the donor of the power in Umitiag the

objects thereof must be strictly followed, and that inten-

tion extends as well to the persons entitled in default of

appointment as to the objects themselves. To allow the

appointor to depart from the terms of the power would be

to substitute his purpose for that of the donor in the dis-

position of the donor's property (s). Thus, an appointment

amongst children is invalidated by a reservation of a

benefit for another person, for instance, a husband, though

it may never have been communicated to him (a). And
an attempt to impose upon the appoiatee a condition not

authorised by the power falls within the same principle {b).

Nor does it make any difference that the settlor himself is

the donee of the power ; having declared the trusts he must

follow them (c).

The mere fact that the appointee, soon after the appoint-

ment, re-settles the property on other persons, not objects

of the power, will not, in the absence of some further

evidence of a bargain to that effect, invalidate the appoint-

ment. Such re-settlement is quite consistent with perfect

good faith in the appointor (d)

.

It is further to be observed that a fraudulent execution

of a power will be set aside not only as against the

appointor, but also as against persons claiming under him

as volunteers, or even as purchasers for valuable considera-

tion, unless they acquire the legal estate without notice of

(jr) Topham v. Portland, 5 Ch. 40,

62 ; Eumphrey v. Ohtr, 28 L. J.

Cb. 406.

(z) Topham v. Portland, 1 De G-.

J. & S. 517 ; 11 H. L. 32.

[a) Ee Marsden, 4 Drew. 594.

[b) D'Abhadie v. Bizoin, 5 I. R.
Eq. 205 ; GrawshayM. C, 43Ch.D.

615 ; 59 L. J. Ch. 395 ; Soach v.

Trood, 3 Ch. D. 429 ; but see also

Wainuright v. Miller, (1897) 2 Ch.
255 ; 66 L. J. Ch. 616.

357

(c) Lee T. Fei-nie, 1 Beav. 483.

{d) Poutledge v. Dorril, 2 Ves. jr.
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the fraud (e) . If the purchaser takes the legal estate with

notice, or the mere equitable estate even without notice, he

cannot sustain his purchase agaiast the persons entitled in

default of appointment (/). But it seems that where he

secures the legal estate, actual notice must be brought

home to him ; a mere suspicion will not suffice (g).

An appointment is equally invalid where the consent of Fraudulent

certain persons is required, and such consent has been
'=°"^^'^*-

obtained by fraud (A), or, on the other hand, has been

fraudulently given («)

.

(3.) The question often arises, whether a fraudtdent Partial fraud

arrangement as to part of the property appointed vitiates ^tiatino- au^

the appointment in toto, or only as to the part to which appointment,

the fraud extends. In the leading case of Aleijn v.

Belchier we find an authority for the severance of the

appointment, a part being sustained, and only the part

intended for a corrupt or Ulioit purpose being set aside [k)

.

Where there is evidence by which the Court can distin-

guish what is attributable to an authorised purpose from

what is tainted with fraud, the appoiatment may be

severed, part being sustained, and part set aside {I). This

is the case where, though the two appoiatments are con-

temporaneously made, the proper can be clearly distin-

guished from the improper transaction [ni).

(4.) The case of an appointor executing an appointment Contracts

in pursuance of a bargain inconsistent with the terms of appointees.

the power, and therefore corrupt and invalid, must be dis-

tinguished from a case in which the appointees contract

{e) Palmer v. Wheeler, 2 Ba. & Arnold v. Mardwick, 7 Sim. 343
;

Be. 18. Terkins t. £affot, (1893) 1 Ch. 283
;

(/) Dauieny v. Cockburn, 1 Mer. 62 L. J. Ch. 531 ; De Hoghton

62a. T. De E., (1896) 2 Ch. 385 ; 65

{g) M' Qtteen v. Farquhar, 1 1 Ves. L- J- Ch. 528 ;
Baubeny v. Cockburn,

467
*"^"

," „ o A™i, 070 01 o W Topham -v. Portland, 1 De C
(A) Scroggs v. S., Amb. 272, 812. j_ ^^ g_ -§17 . n h. L. 32.

(i) Eland v. Baker, 29 Beav. 137.
(»») Rowley v. S., Kay, 242

;

(k) See also Law v. Page, Amb. Whelan v. Palmer, 39 Ch. D. 648
;

233 ; Farmer v. Martin, 2 Sim. 502 ; 57 L. J. Oh. 784.
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with each other to allow some benefit to the appointor^.

This is frequently the case where a parent has a power to

appoint among children, and the children agree to deal

with the fund hy way of a family arrangement under

which the parent is benefited. Such an arrangement will,

indeed, be carefully scrutinised (?^), but if it is found to be

bond fide it will not be disturbed (o).

Motive of Another distinction which it is important to indicate is

immaterial. tbat between the intention or purpose and the motive of

an appointor. A corrupt purpose, as we have seen, vitiates

the appointment; but if the appointment be within the

terms of the power, the Com't will not advert to circum-

stances of anger or resentment which may have induced

an unequal appointment
( /;)

.

Illusory Formerly, indeed, where a person had a non-exclusive
appoiiitmeiits. „ j_ i. i ii_t i •±^

power 01 appomtment among a class, although with

unfettered discretion as to the amount of the shares, and

he appointed to some of the objects a merely nominal

share, the appointment was set aside as being illusory and

not bond fide following the intention of the power. This

was done, for instance, where in appointing a fund of

.£100,000 amongst a class, the donee gave to one of the

class five shillings only (q) ; and it was not necessary that

the discrepancy should be so glaring as this. The diffi-

culty, however, of determining the limits of what was

illusory and what was not, was very great, and much

litigation was occasioned. To avoid the inconveniences

which were thus occasioned, the legislature interfered, and

1 Will. IV". by 1 Win. IV. c. 46, it was enacted that after the passiug

of the Act, no appoiatment made in exercise of any power

of appointment amongst several objects should be invalid

or impeached in equity on the ground that an unsub-

(») Agassiz t. Squire, 18 Beav. {p) Vane y. Dungannon, 2 S. &Ti.

^3j .118, 130; Supple v. Latcson, Amb.
729.

(o) Davis Y. Uphill, 1 Swanst.
(j) Morgan v. Surman, 1 Taunt.

129. 289.

, 46.
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stantial, illusory, or nominal share only should be thereby

appointed or left to devolve as unappoiated.

Still there was nothing in the statute authorising an

appointor under a non-esolusive power to omit entirely

any one of the objects of the power. It was sufficiently

absurd that an appointment should have been good if it

gave £1,000 to A., £1,000 to B., and a shilling to C, but

bad if the shilling was not given to C.
;
yet such was the

law (r) . The reasoning was that the gift of the shilling

to C. was at least evidence that there had been no over-

sight in the execution («). But now this distinction has

disappeared, and since 1^7 & 38 Viet. c. 37, the difference 37 & 38 Vict,

between exclusive and non-exclusive powers has ceased to "• '^'^•

exist, an appointment under a power of the latter kind

beiQg no longer invalid on account of the omission of any

of the objects.

(>•) Bulteelv. Pliimmer, 6 Ch. 164. (s) Se Stone, 3 I. E. Eq. 621.
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CHAPTEE III.

MISTAKE AND ACCIDENT.

Section I.

—

Mistake.

Description.

I. MisfaJces of Laic.

1. Gpnerally.

2. Special circumstances entitling to relief.

II. Mistakes of Fact.

1. Fundamental Mistakes.

2. UnilateralMistakes as to subject-matter.

3. Mistakes of exjjression.

Rectification of instruments.

Befective execution ofpowers.

Mistake In distinguisliing mistake from accident Story describes
indefinable,

^j^g former as " some intentional act, or omission, or error,

" arising from ignorance, surprise, imposition, or misplaced

" confidence" («). This definition serves, as intimated, to

distinguish between mistake and accident ; but it fails to

clearly maxk the distinction which must be observed be-

tween mistake, pure and simple, and fraud. Mistake, of

course, assumes an immense variety of forms and presents

innumerable differences in degree ; and if it is dangerous

to define the forms of fraud lest the definition should be

evaded by newly conceived devices, it is ditficult to define

mistake in such a manner as to indicate when it will and

la) Story, 110.
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when it will not legally affect a transaction, because it is

impossitle to foresee or provide for fhe infinite variety of

forms wMch it will assume in the accidents of business.

And since the meaning of the word is sufficiently clear,

and no formula can be framed which will generalise the

legal effects of mistake, little advantage can be gained by
attempting a definition.

Most of the cases in which questions arise as to the ClasBifioation

effects of mistake relate to contracts, or dispositions of ° ""^ ^ ^^"

property. For purposes of classification we may, for the

present, consider all such transactions as if they were

between two parties only. It is evident, then, that there

are three distinct species of mistake which may arise :

—

(1.) One of the parties may be directly led iato a

mistake by an act or omission of the other party

;

(2.) One of the parties may be mistaken apart from any

consideration of the conduct of the other

;

(3.) The mistake may be common to both parties.

The first of these species introduces considerations and Misrepresen-

principles quite distinct from those which relate to the tLgiS^hed

remaining two. Mistakes thus iaduced by one of the from pure

parties amount to misrepresentations. It depends on a

variety of circumstances whether or not they wiU be

regarded as amounting to frauds. These circumstances

we have made the subject of investigation under the

heading of Fraud {b).

Two species of mistakes remain, the examination of

which is not complicated by the admixture of the elements

of fraud. The importance of the distinction between them

will appear when we enter on the consideration of mistakes

of fact.

The most familiar classification of mistakes is that which Mistakes of

distinguishes between Mistakes of Law and Mistakes of fact.

Fact. The contrast between these two classes is sometimes

expressed by saying that relief is given against mistakes of

(5) Pp. 167 et seq.
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fact, but not against mistakes of law. But this statement

is very far indeed from accuracy. On the one hand, there

are many circumstances in which relief will he granted

against mistakes of law. On the other hand, a mistake of

fact does not of itself, eYen prima facie, entitle a person to

he relieved from the consequences of his acts.

I. Mistakes of Law.

igmraMia 2_ The familiar maxim " Ignorantia juris neminem ex-

cusat " expresses a principle which is necessary to the ad-

ministration of justice. It has sometimes been stated that

its operation is confined to the domain of criminal law (c)

;

but it has long since been held as weU. in equity as at

common law that parties may not, generally speaking,

demand the rescission of their bargains or the reversal of

their solemn acts on a gi-ound so uncertaiu and difficult of

determination as an alleged ignorance of law [d).

Limitation of Ti^g principle expressed by the maxim viewed thus

broadly must certainly be assented to. But a close obser-

vation at once shows that a general expression in this form

is far too vague to admit of beiag employed as a practical

test. It presupposes an accurate knowledge of what is

meant by law, and an unfailing power of discerning the

precise boundary which distinguishes mistakes of law from

mistakes of fact. Furthermore, it omits to take aceoimt

of many peculiar circumstances which may render its

application repugnant to common sense and to the elemen-

tary priaciples of equity. Before we can safely apply the

maxim, we must, therefore, first inquire in what sense the

term " law " is here used ; and secondly, we must advert to

certain special circumstances which are deemed to render

a demand for relief both reasonable and equitable.

ic) Lansdown t. L., Mos. 364 ; 2 J. & W. 205.

\d) Stewart v. ;S., 6 01. & F. 911, 966.
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(1.) The maxim evidently applies only to EngHsh law. Notapplio-

No one is presumed to know the laws of foreign countries, foreign law.

They are invariably treated as matters of fact to be proved,

like other matters of fact, by evidence. And it is to be

observed that the laws of Scotland and of the Colonies are

in this, as in other respects, deemed in our Supreme Court

of Judicature to be foreign laws (e).

(2.) Although public statutes areas fuUy presumed to Nor to private

be known as the general principles of civil and criminal

law, this is not the case with respect to private Acts of

Parliament. In the absence of notice of these latter,

ignorance or disregard of them amounts to a mistake of

fact, and may be relieved against (/).

(3.) It was said by Lord Westbury, in Cooper v. Itsapplica-

Phibbs (g), that in the maxim under consideration the rights Mn^^
^

word "Jus" was used in the sense of denoting general sidered.

law, the ordinary law of the country ; but that when the

word "Jus " was used in the sense of denoting a private

right, the maxim had no application, private right of

ownership beiag a matter of fact. But this qualification

seems to be more apparent than real. Of course, if ignor-

ance of the private rights of another is due to ignorance

of the matters of fact which have led to those rights, the

mistake is then merely one of fact, and falls outside the

present question altogether. But if the facts are known,

the legal consequences of those facts are most clearly

presumed to be known ; for these consequences are matters

of general law, and must be included in the maxim if

anything is. This is well illustrated in the case of Pullen

V. Ready (h), where a devise was made to a woman upon

condition that she should marry with her parent's consent

:

she married without such consent, whereupon a forfeiture

accrued to other parties, who, though cognisant of the

(e) Leslie v. Baillie, 2 T. & C. (/) Enrl ofFomfret x . Lord Wiiid-

r(i, ni urn in ^, n sor, 2 Vss. sr. 472, 480.
Un. 91 ;

mcUonmek t. Oarnett, 5
/«1 L E, 2 H L 149 170

De G. M. & G. 278. (A) 2 Atk. 587, 591. '

p2
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Special

circumstances
grounding
title to relief.

iFnndamental
mistake.

Mistake in

formal ex-

pression.

Misrepresen-
tation actual

fraud.

marriage without consent, executed an agreement wHcli

had the effect of waiving the forfeiture. They sought

relief from this agreement, alleging that they were

ignorant of the fact that forfeiture had heen occasioned

hy the marriage without consent ; but it was refused them

on the ground that the forfeiture was a legal consequence of

the facts before them, that their mistake was thus one of

law, and was not entitled to relief («).

2. Secondly, there ai-e certain special circumstances

under which, though the mistake alleged is undeniably

one of law, it is deemed both reasonable and equitable to

grant relief against it.

(1.) It is quite conceivable that the two parties to an

agreement may both be labouring under a false impression

as to a matter of law, the effect of which would be to make

the agreement something entirely different from that which

they intended. In such a case there is indeed no contract

at all, the mutual agreement being different in substance

from that which legally springs from their acts. It can

scarcely be supposed that the law would in these circum-

stances enforce an agreement which was in truth never

made by the parties at all. The question here is not

whether a mistake of law will avoid a contract, but whether

there ever was a contract. On the same principle an order

made in an action which does not really express the inten-

tion of the parties may be set aside {k).

The case is quite analogous where, an agreement having

been made, it is erroneously expressed through a mistake

of law. Here, again, to refuse relief against the erroneous

expression would be to hold the parties to an agreement

which they never made (k).

(2.) We have already excluded from the present con-

sideration eases in which erroneous impressions respecting

(i) See also Irnham \. Child, 1

Bro. C. C. 92; Bingham v. B., 1

Vea. sr. 126.

(k) See Pollock,Contr. ed. 6, 442

;

Wilding t. Sanderson, (1897) 2 Ch.
534 ; 66 L. J. Ch. 684 ; see also

Ainswm-th v. Wilding, (1896) 1 Ch.
673 ; 65 L. .T. Ch. 432.
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the law have been intentionally produced in the mind of

one of the parties by the other. Persons so deceived are

entitled to relief, for in such a case there exist the most

conspicuous elements of actual fraud, and equity is ever

ready to relieve against fraud, whatever form it may
assume (l).

But circumstances less strong: than active and wilful ImpKed
. . fraud.

deception may suffice to evidence such a fraudulent disposi-

tion as to warrant the interference of equity for its discom-

fiture. For instance, if one of the parties to a transaction

parts with his property in manifest ignorance of a plain

and settled priaciple of law, the fact of allowing him so to

act is often deemed to be sufficient evidence of an unfair

advantage having been taken to call for equitable inter-

position. This has been illustrated by the case of an eldest

son of an intestate agreeing, in ignorance of his rights of

heirship, to divide the estates with a younger brother (m)

.

But here, as before, the true ground of relief is not the fact

of a mistake of law, but the fraud which is implied.

(3.) There are cases also in which a formal and solemn Surprise.

act performed in ignorance of a legal right has been re-

versed on the ground of mere surprise ; for instance, where

a woman who was entitled to elect, hastUy decided in ignor-

ance of her right to an account («) .
• Where the surprise has

been common to both the parties to a transaction, there is

of course stiU stronger ground for granting relief. Such

cases approach more or less closely to those already men-

tioned, in which the error goes to the very foundation of

the contract (o).

(4.) The maxim has no application where the alleged Matters of

ignorance is not that of a well-known rule of law, but that construction.

of a matter of law arising upon a doubtful construction of

(?) milm V. W., 16 Ves. 72. Llewellyn, 2 Bro. C. C. 150 ; 1 Cox,

{m) Story, 122 ;
Hmt v. Sous- 333 ; Allcard v. Wallcer, (1896) 2

maniere, 1 Peters, Sup. C. U. S. 1, fy^_ ggg . gj -^ j_ ^j^ qqq_

\n) 'Pusey v. Desbomerie, 3 P. (») See Cochrane v. Willis, 1 Ch.

Wms. 315, 321 ; and Evms v. 68",
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an instrument. In this case relief may be given (^). But

where in such circumstances a fair compromise is entered

into without any circumstances of fraud or surprise it will

not be afterwards disturbed {q).

Family (5.) Especially is this the case where such compromise

upheld. is of the nature of a family arrangement (r). In Westhy

V. W. (s), Lord St. Leonards said: "Wherever doubts

" and disputes have arisen with regard to the rights of

" different members of the same family, and fair compro-

" mises have been entered into to preserve the harmony
" and affection, or to save the honour of the family, those

" arrangements have been sustained by this Court ; albeit,

" perhaps, resting on grounds which would not have been

" considered satisfactory if the transaction had occurred

"between mere strangers "
(^). Long course of dealing

and acquiescence by the parties concerned may suffice to

sustain an arrangement of the nature of a family compro-

mise, where there has been no written contract {ii).

Unless tainted But an agreement cannot be sustained, even as a famUy

arrangement, if in the least degree tainted with fraud
;

there must be full disclosure of aU material circumstances

known to one of the parties («), and especially so if the

parties are not on equal terms, or there is any confidential

relation between them {y). Nor will a family arrange-

ment be sustained if one of the parties has entered into it

under a simple misunderstanding of his interests, respect-

ing which there could be no reasonable doubt (s). Of

course, such circumstances as threats, or undue influence of

any kind, will in these, as in other cases, invalidate an

agreement (a).

[p) Beauchamp v. Winn, L. E. 6 (u) Williams v. W., 2 Dr. & S.

H. L. 223. 378 ; 2 Ch. 294 ; Olifton v. Cock-

(q) Fwkering v. P., 2 Beav. 56

;

btirn, 3 My. & K. 76.

Naylor T, Winch, 1 S. & S. 564
;

{x) Gordon v. G., 3 Swanst. 400.

T. TV. Z. ^c. Co., 32 Ch. D. {y) JPusey v. Desiouverie, 3 P.

266 ; 56 L. J. Ch. 801. Wms. 315.

(r) Stapilton v. S., 1 Atk. 2. {z) Dunnage v. White, 1 Swanst.
(s) 2 Dr. & W. 503. 137.

[4 See Gory t. (7., 1 Vea. sr. 19. (a) mis v. Barker, 7 Ch. 104.
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Mistakes of expression in the iastrument embodying Mistakes of

such compromises will be relieved against just as similar
comproJS'a^.

mistakes occurring elsewhere (J), and so if litigation is

compromised in Court under a misapprehension (c).

(6.) Where money has been voluntarily paid under a Payments by

mistake of law, a Court of equity wiU not, as a rule, order
™^*^'^®-

its repayment. Thus, where both an executor and a

legatee were independently advised by counsel against the

claim of the legatee, and the executor divided the estate in

accordance with the opinions given, the Court refused to

disturb the transaction when it was subsequently discovered

that the construction put on the will was wrong {d). If,

however, under such circumstances there exists a fiduciary

relation between the parties, or an equity is raised by the

conduct of one of them, reKef may be given (e) ; and pay-

ment which is exacted, such as atoll, is distinguishable (/).

Where money has been paid in mistake of law to one of

the officers of the Court, such as a trustee in bankruptcy,

or a receiver, the Court has ordered its repayment, con-

sidering that it should set an example of an honesty

higher than it would be justified in all cases in enforcing

on the Htigants before it (gr).

With these explanations and limitations, the principle

that equity will not relieve against a mistake of law may
be safely accepted ; and it will have been observed that

those cases in which relief is given do not really amount

to exceptions from the principle, since in all of them the

relief is grounded, not on tlie mere fact that there has been

a mistake, but on some other fact which is, independently of

that, efficacious to call forth the remedial power of equity.

(S) Ashurst V. Mill, 7 Ha. 502. (/) JSooper v. Corp. of Exeter,

(d) Sogers v. Ingham, 3 Ch. D. 55 L. j. Q. £. 374 ; 2)ixon v.

351 ; and see Fowell v. Hulkes, 33 Brown, 32 Ch. D. 597 ; 55 L. J.

Oh. D. 552; 55 L. J. Ch. 846. Ch. 556 ; Re Opera, Limited, (1891)

{e) Sogers v. Ingham, sup. at p. 2 Ch. 154 ; 3 Ch. 260 ; 60 L. J,

357 ; Dmiis v. Morier, 2 Coll. 303. Oh. 839.
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IMistaJiie as
such of no
effect.

II. Mistakes of Fact.

The inquiry as to the efEeets of mistakes in matters of

fact is more complex and important. It must always be

borne in mind that those cases, numerous though they are,

in which transactions are deemed void or voidable on the

ground of mistake, all constitute exceptions to the general

rule, which is, that as regards private law, " mistake as

such has no legal effects at all" (A). It will be found

that in all cases in which legal effects foUow, some other

ingredient is present besides the mere fact that one or both

of the parties have acted under an erroneous belief. In

one lafge class of cases the effect of the mistake is to pre-

vent any real contract from being formed at aU ; in these

the agreements, though seemingly and formally valid, are

in effect void. In another, though a valid agreement has

been formed, owing to mistake in its expression, an equity

is raised for its rectification, which though it could not be

formerly effected in the Courts of common law, was pro-

vided for in those of equity. A third and important class

comprises cases in which application is made to a special

and discretionary jurisdiction of equity, in the exercise of

which Courts of equity are particularly careful that their

decrees shall not be productive of hardship. This class

applies almost exclusively to smts for specific performance
;

and though the classification of the subject here would be

clearly incomplete without reference to it, its full discussion

falls more appropriately under the heading of specific per-

formance («').

Where mis-
take prevents
a contract
from being
formed.

1. Fundamental mistakes.

By fundamental mistakes, we mean those the effect of

which is to prevent any real contract from being formed

between the parties. Contract requires consensual agree-

ment ; and if owing to some error on one or on both sides

(h) Pollock, Contracts, p. 424, 6th ed. (i) Q. v. p. 692 et seq.
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the parties have never had a common intention, it follows

that no contract is formed.

Fundamental errors of this description heing as effica-

cious at common law as in equity to prevent an apparent

agreement producing the effects of a legal contract, do

not requii-e exhaustive exposition here. It suffices to illus-

trate them from cases which from their nature or their

accompaniments have usually fallen under the special

notice of equity.

(1.) First, there may be a fundamental mistake as to Mistake as to

the nature of the transaction itself. Mistakes of this t^e teans-^

°*

description may he peculiar to one, or common to both action.

parties.

An instance of the former is seen where a person exe- Execution of

cutes a deed or signs an instrument under a mistaken ^talre"
belief as to its contents. Naturally cases of this descrip-

tion usually raise questions of fraud as well as of simple

mistake ; but it is clear that without fraud such a transac-

tion may even at law be iavalidated on the ground of

mistake alone {k) . A. strong illustration of this is afforded

by a case in which a person executed a mortgage deed

under the mistaken belief that it was only a covenant to

produce deeds. This mortgage, having been assigned to a

purchaser for value without notice, was nevertheless decreed

to have been wholly void, and ordered to be delivered up

to be cancelled (1) . In this case had the deed only been

voidable for fraud, no relief would have been given as

against the bo7id fide purchaser for value.

A fortiori, if in such cases both parties are mistaken as

to the nature of the deed or writing, the fact of a mere

formal signature will not suffice to establish a contract.

(2.) Secondly, one of the parties may be mistaken as to Mistake as to

the person of the other party. Such mistakes are almost P^'^^°°-

necessarily unilateral. It is evident that they are not in

(k) Fosterer. Maekinmn, L. R. 4 T. Barron, (1902) A. C. 271.

0. P. 704, 711 ; Kmnedy v. Green, {I) Vorley v. Cooke, 1 Giff. 230
;

3 My. & K. 699, 717, 718 ; Willis Eunter v. Wallers, 7 Ch. 75, 88.
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Mistake as to

subject-

matter.

If subject-

matter not in

existence

contract is

Toid.

Not if it is

confined to

one party.

all oases fundamental, since in many transactions the per-

sonality of the parties is quite immaterial ; for instance,

where a person sells goods for ready money, or a railway

traveller takes a ticket. But in other cases it is of the

very essence of the intention of one of the contracting

parties to deal with another particular person, and if so,

a mistake as to the person wOl invalidate the agree-

ment (m) ; hut it is at least questionahle whether the same

principle applies to deeds («).

(3.) Thirdly, the error may relate to the suhject-matter

of the contract.

If a person intends by his contract to acquire one thing,

he cannot be required to accept another. If, however, the

mistake is as to a specific article, the agreement in EngKsh
as in Roman law is not void unless there is a complete

difference of substance (o).

One important class comprised under this heading con-

sists of those cases in which the subject-matter in the con-

templation of the parties does not in fact exist at the time

of the agreement. Where in these circumstances the mis-

take is common to both parties, the agreement is void (p).

On this principle a contract for the sale of shares ia a

company is void if, at the time of the agreement, a winding-

up petition has been presented of which neither the vendor

nor the purchaser knew (q). Similarly, a contract for the

sale of a life interest after it has in fact, though without

the knowledge of the parties, expired, is void (r) ; and
likewise a contract for the sale of a freehold interest which

is afterwards discovered to be already in the purchaser (s).

If in such cases the mistake is confined to one of the

parties, the agreement is prima facie vaUd (ss) ; but it vnU

{m) BouUon v. Jones, 2 H. & N.
664 ; Smith v. Wheateroft, 9 Oh. D.
at p. 230.

(«) Hunter v. Walters, 7 Ch. 76.

(o) Kennedy t. Panama, §c. Mail
Co., L. R. 2 Q. B. 580.

{p) Couturier v. Hastie, 5 H. L.

673.

(§) JEmmerson's case, 1 Ci. 433.
{r) Strickland y. Turner, 7 Ex.

208 ; Cochrane v. milis, 1 Ch. 68.
(s) Jones T. Clifford, 3 Ch. D. 779.
(ss) Van Fraagh t. Everidge,

(1902) 2 Ch. 266.
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usually be found that there is some ingredient of fraud

involved whioL. will render it voidable at the option of the

mistaken party ; these cases are quite distinguishable from
those now under view.

A person who stands by and knowingly suffers another

to lay out money on his land under the mistaken belief

that it is his own, may be decreed to repay such money ; •

but if he is unaware of the outlay, or of the mistake, there

is no equity against him (t).

Again, " a material error as to the kind, quantity, or Mistake as to

" quality of a subject-matter which is contracted for by a qu^tSy
"^

" generic description may make the agreement void " (m). ^^f^ ^^'

Here again the agreement is only void in case the error

is common to both parties («), and is not capable of rectifi-

cation in carrying out the contract [y) . If only one is

mistaken, it depends on circumstances presently considered

whether or not it is voidable at his option (z) . And the

further limitation must be understood, that the difference

is such as in the ordinary course of dealing and use of

language amounts to a difference of kind.

Where an agreement is void on the ground of funda- Remedy as

mental error, it is open to either party to bring his action ^^^^
agree-

in the Chancery Division to have the transaction declared

void, to have any deeds or written instruments executed

or signed therein set aside or cancelled, and to be relieved

from any possible claims in respect thereof. But cases in

which such relief is applicable must be distinguished fi-om

others in which, though in the documents expressing the

contract, the terms are by common mistake inaccurately

set out, nevertheless the real contract between the parties is

clearly ascertainable. Where this is the case the proper

remedy is a rectification of the instrument ; while if under

(i!) Weller r. Stone, SSyf.B,. 4:21. 128; 67 L. J. Oh. 321; Oowen v.

(m) Pollock, Contr. 462, 6tli ed. Truefitt, (1899) 2 Ch. 309 ; 68 L. J.

(x) Smith V. Sughes, L. R. 6 Q. B. q-^ ggg
597.

(«) North-v. Fereival, (1898) 2 Ch. [z) p. 220.



220 MISTAKE.

such circumstances the one party only was mistaken, he

might, on the conditions presently to be considered, success-

fully claim rescission of the contract (s). Where an agree-

ment has been sanctioned by the Court by an order made

under mutual mistake, it may be set aside so long as the

interests of third parties are not thereby prejudiced (a).

2. Unilateral mistakes as to subject-matter.

Agreements Though a strict regard for our classification would re-

when voidable q^^g ^jg j^gj-g ^q (jg^l only with cases in which seemiuff
owmg to ^

_
' _

_ _ .

^

mistake. agreements are made void owing to mistake, this is a con-

venient place to consider certain cases in many respects

analogous to them, in which the mistake, though not

actually involving fraud, produces a similar effect, and the

agreement becomes only voidable at the option of the mis-

taken party, or perhaps, more strictly speaking, one of the

parties is estopped from asserting that it is void.

Unilateral This, as we have intimated, is often the case when a
"^'^ ®' mistake which, if common to both parties would make the

agreement void, is in fact confined to one of them. We
have not to consider cases iu which there is a distinct

element of fraud, these being elsewhere investigated ; our

inquiry lies on the border line between them and the

cases which have been up to the present occupying our

attention.

to be of efieot The circumstance that one of the parties has entered iuto
""^

an agreement under the influence of a mistake of fact has

no legal effect unless

—

as to a (i.) The fact is material to the transaction, or in other
material fact

; ^Qj,(jg^ jg essential to its character.

What is or what is not a material or essential fact is a

question which scarcely admits of solution in general terms.

Perhaps the closest practicable definition is that a fact is

said to be material when the formation of the contract is

(z) Paget v. Marshall, 28 Ch. D. 255 ; 54 L. J. Ch. 575.

(o) Suddersfield Bank v. Lister, (1895) 2 Ch. 273 ; 64 L. J. Ch. 523.
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conditional upon its existence ; but whatever the general

expression employed, the ultimate decision must remain a

matter of opinion. It must suffice here to state by way of

Ulustration that defects of title, extensive difference as

to the locality of an estate, or as to its extent, will give a

claim to a rescission of a contract ia equity (b).

(ii.) The mistake is not due to the negligence of the not due to

mistaken party. negligence;

Equity will never encourage negligence ; and it accord-

ingly will not grant any relief against a mistake of fact,

however material, if it be siich that the complainant might

have avoided it by the exercise of reasonable diligence.

The mere fact, however, that he might possibly have ac-

quired accurate knowledge, is not sufficient to debar him
from relief (c).

(iii.) The fact is one which the party who has knowledge as to a fact

of it is under an obligation to disclose.
Tn obli'iSion'

This excludes facts the means of information as to which to disclose.

are open to both parties ; and cases in which each party is

presumed to exercise his own skill and judgment, and

there is no confidence reposed; and also facts which are

in their nature doubtful, and as to the probabilities of

which each may be supposed to calculate in his own dis-

cretion (d).

It is evident that this qualification almost, if not quite,

amounts to the statement that a unilateral mistake is only

relieved against when a non-disclosure by the better in-

formed party amounts to fraud (e).

In cases arising out of transactions voidable on account No relief

of unilateral mistake, it must be remembered that equity gfns"with''an

will not interfere against a person who has an equal claim equal equity,

to its consideration. In these circumstances it will leave

(b) Story, 141 ; infra, pp. 737 {d) Mortimer v. Capper, 1 Bro.

etsea C. C. 158 ; 6 Ves. 24.
^'

(«) See WrigU v. Goff, 22 Beav.
(c) WillmottY. Barber, 15Cli. D. 207; Met. Counties Soe. v. Broun,

96 106. 26 Beav. 454.
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the law to prevail. Thus, no relief wiU. he granted against

a bom fide purchaser for valuahle consideration (/).

3. Mistakes of Expression.

Mistakes of the kind last mentioned could from their

nature only occur in mutual agreements. Those to which

we now proceed may be found either ia agreements or ia

voluntary dispositions of property. They occur whenever

an agreement or disposition is sought to be embodied in a

formal instrument, and the instrument is so framed as not

to express clearly or truly the iatention of the parties or

party.

(1.) At common law as well as in equity the simplest

cases of this description have long heen provided for hy

established rules of construction, which it su£S.ces here to

refer to in general terms. Thus, at law clerical errors and

omissions which could he certainly supplied from the con-

text, and all mere grammatical mistakes were remedied {g)

;

the context of a doubtful expression might he referred to

to ascertain its meaning (A), and the general intent was

always regarded as prevailing over the particular expres-

sion [i).

(2.) Both at law and in equity indeed the rule has long

heen established that oral evidence is not generally admis-

sible to vary a written instrument. But notwithstanding

the existence of a written iastrument, such evidence might

even at law have been adduced to show that there was not

in fact any agreement at all {k) . In equity the general

rule has been suhjected to certain modifications which re-

quire particular notice.

Thus, in equity oral evidence is admitted to show that

either hy accident, mistake, or fraud, a written instrument

(/) Fowell T. Price, 2 P. Wms.
535 ; Davies v. D., i Beav. 54.

{g) Doe d. Leach v. Micklem, 6

East, 486; Sedfern v. Bryning, 6

Ch. D. 133 ; Salt t. Fym, 28 ib.

153 ; 54 L. J. Ch. 273.

(A) Browning v. Wright, 2 B. &
P. 13, 26.

(i) Ford V. Beech, 11 Q. B. 866.

(7^) Pi/m V. Camphell, 6 E. & B.

370; TTaU v. Sarrof, 6 H. & N,
775.



MISTAKES OP FACT. 223

does not truly express the intention and meaning of tlie

parties (l) ; and if accident or mistake is clearly proved by

such evidence, or is admitted by the other side, or is evi-

dent from the nature of the case, equity will rectify it [m)

.

Where a plaintiS sought to enforce a contract, but claimed

for it a wider construction than that of the defendant,

which was adopted by the Court, he was allowed to waive

the dispute, and the contract was enforced to the extent to

which the defendant admitted it (m).

Again, equity has resorted to extrinsic evidence to

modify the meaning of general words where there has

been reason to suppose that they were not intended to

bear their full and natural meaning. For instance, in

constructing a release, the general words are always limited

to the matter or matters especially vnthia the contempla-

tion of the parties at the time when the release was

given (o). One of the most important applications of this

is seen in cases where a release is executed on the footing

of accounts, which are subsequently found to be erro-

neous (p).

(3.) Perhaps the most striking illustrations of the juris- Reotifioatiou

diction of equity to rectify instruments which erroneously ments.

^'

express the intention of the parties thereto, are found in

cases respecting the rectification of marriage settlements,

which cases usually arise when there is a discrepancy

between the prelimiaary articles and the settlement as

finally executed.

The principal rules which regulate these cases are Rules.

clearly stated iu the leading authority of Legg v. Gold-

wire (q), and are to the following effect :

—

(i.) If both the articles and the settlement were executed

{J)
Murray v. Farker, 19 Beav. (o) L. ^ S. W. S. v. Blacknwre,

305, 308. L. E. 4 H. L. 610, 623 ; Turner v.

[m) Davisir. Symonds, I Cox, 402, T., 14 Ch. D. 829.

404 ; FowUr t. F., 4 De G. & J.
^^^ ^.;^^,. ^_ ^^^.^^ g ^^^^_ ^33 .

{») Fresm T. Zuck, 27 Ch. D. '^«"'^2' ^- ^"'X^^i^V, 31 Ch. D. 1.

497 ; and see Goddard-v. Jeffreys, 61 (?) Ca. temp. Talb. 20 ; 1 W. &
L. J. Ch. 57. T. L. C. 17.
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before the marriage, and there are discrepancies between them,

then the settlement icill generally be considered to express the

true agreement, and equity uillnot interfere to make it conform

to the articles.

(ii.) But if, even in this case, the settlement purports to he

in pursuance of the articles, then, if there be a discrepancy, it

will he presumed to have arisen from mistake, and equity will

interfere to rectify it (r)

.

(iii.) And further, even though the settlement does not

upon the face of it purport to be in pursuance of the articles,

extrinsic evidence may be resorted to to show that such icas the

intention, and that the discrepancy arosefrom mistake (s).

(iv.) If the articles preceded the marriage, and the settle-

ment was executed after the marriage, then equity will in all

cases consider that the articles express the true agreement, and

will rectify the settlement to make it conform therewith. The

principle in this case is that after the marriage the parties

are no longer in the same unfettered position, and that the

agreement as expressed when they were free should he

regarded as the true one {t).

Generally speaking, in cases coming under the third of

these rules, the Court will only interfere on evidence of a

mistake common to all parties (m), and the extent of the

rectification required must be clearly ascertained and

defined by evidence contemporaneous with or anterior to

the deed [x) . But there are cases in which on proof of a

clear mistake of one party only, the Court has taken upon

itself to rectify a settlement (y), and it is especially dis-

posed to do so by any unfair or underhand dealing on the

part of the husband (2) . A settlement has indeed been

(r) West v. Errissey, 1 Bro. P. C.

225.

(s) Bold V. Sutchinson, 5 De G.

M. & G-. 558 ; Breadalbane v. Chan-

dos, 2My. &Cr. 711, 739.

(t) Legg v. Goldwire, Ca. temp.
Talb. 20; Viditz v. O'Sagan, (1899)

2 Ch. 569; (1900) 2 Ch. 87; 69

L. J. Ch. 507.

(«) Sells V. S., 1 Dr. & Sm. 45
;

Eooke V. Kensington, 2 K. & J. 753,

764 ; Fowler y. F., 4 De G. & J. 265.

{x) Bradford \. Eomney, 30 Beav.
431.

iy) Sarbidge v. Wbgan, 5 Ha.
258 ; Sanley v. Pearson, 13 Ch. D.
545.

(z) ClarlcY. Girdwood, 7 Ch. D. 9.
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rectified even against previous articles on the settlor's

uncontradicted evidence of mistake (a), but the authority

of this case is more than douhtful (b). Parol evidence in

cases of rectification is not excluded by s. 4 of the Statute

of Frauds (c).

A disentailing deed, enrolled under the Fines and

Recoveries Act, has been rectified on the ground of

mistake, notwithstanding the exclusion by s. 47 of that

Act of the jurisdiction of Courts of equity in regard to the

specific performance of contracts and the supplying of

defects in the execution of powers given by the Act {d).

Courts of equity will not reform a voluntary deed as Rectification

against the grantor (e), nor will they decree a settlement ae^s.*™
^^^

as against purchasers for valuable consideration (including

mortgagees) who have had no notice of the articles ; but

if they have had such notice, a settlement may be decreed

against them (/)

.

(4.) The jurisdiction of equity to rectify mistakes in Rectification

wills rests on widely different principles. In no case can

oral evidence or any evidence dehors the will be admitted to

vary or control the terms thereof. It is only when a mis-

take is apparent on the face of the will itself that the Court

win interfere ; oral evidence may be resorted to to explain

a latent ambiguity.

Thus where a residue was directed to be divided between

the testator's " two daughters equally," and in fact-'he had

three daughters when the will was made, it was held that

the three were entitled to share the property (g). A mis-

take in computing the amount of a legacy has similarly

(a) Smith v. Iliffe, 20 Eq. 666. {d) 3 & 4 Will. IV. 0. 74 ; Sall-

{b) Tucker v. Bennett, 38 Ch. D. Dare v. H.-D., 31 Cli. D. 251 ; 55

1 ; 57 L. J. Ch. 507 ; Bonhote v. L. J. Ch. 254.

Henderson, (1895) 2 Ch. 202 ; 64 (e) PhilUpson v. Kerry, 32 Beav.

L. J. Ch. 556. 628.

(c) 29 Car. II. e. 3 ; Johnson t. (/) Davies t. D., 4 Beav. 64.

Bragffe, (1901) 1 Ch. 28 ; 70 L. J. Q) Stebbing v. Walker, 2 Bro. C.

Ch. 41. C. 857.
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been set right (Ji), and also mistakes in clerical expression

which result in manifest incongruity (»').

A mere misdescription of a legatee will not defeat a

legacy ; but if a legacy is given to a person for a particular

motive dependent on a supposed character which he has

falsely assumed, he wiE. not be suHered to demand his

legacy. This was the case where a woman gave a legacy

to a man supposing him to be her husband, whereas in fact

the marriage was bigamous and void {k). Vice versa, if a

legacy is revoked upon a mistake of facts, for instance, on

the supposition that the legatee is dead, equity will grant

relief (l). But in cases of this description, whether the

suit be to set aside or to establish a legacy on the ground

of mistake, the Courts proceed with great circumspection.

It does not follow that because one motive is expressed or

is apparent, that the legacy is intended to depend upon it

alone. The testator may be in some degree moved to

confer a benefit by an erroneous supposition of relation-

ship between himself and the beneficiary; but never-

theless the primary motive may be a personal love and

affection which exist altogether apart from the fact of

such relationship ; and if this seems to be the case, equity

wiU not, on mere proof that the supposed relationship did

not exist, interfere to take away the benefit (w). StiU less

will proof that a testator has formed a false estimate

of the character of a person form a ground for iaterferiag

with his testamentary dispositions. Equity never assumes

to punish moral delinquencies by taking away civil

rights («) . The principles of equity are, as we have seen,

now applicable in all divisions of the High Court, and it

(A) Millies- V. M., 1 Ves. sr. 106
;

33.

but see and distingxiish Ward v. [k) Kennell v. Abbott, i Ves. 808 ;

Wood, 32 Ch. D. 517 ; 55 L. J. Oh. Giles v. G., 1 Keen, 692.

720 ; Se Aird's Estate, 12 Ch. D. [1) Campbell v. French, 3 Ves.

291. 321.

(i) Salt T. Pym, 28 Ch. D. 153
;

(m) Kennell vf Abbott, sup. ; Box
54 L. J. Ch. 273 ; Mellor v. Bain- v. Barrett, 3 Eq. 244.

tree, 33 Ch. D. 198 ; 66 L. J. Ch. (n) GiUs v. G., sup.
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must be borne in mind that in many oases arising fi'om

mistakes in -wills the Probate Division is the proper forum
in which to seek relief (o)

.

(5.) Defective execution ofpowers.

One of the most useful heads of the jurisdiction of

equity in relieving against accident and mistake, is its

power to interfere in aid of the defective execution of

powers. The principles on which it acts in these eases

have been thus expressed by an eminent authority :
" When-

" ever a man having power over an estate, whether owner-
" ship or not, in discharge of moral or natural obligations,

" shows an intention to execute such power, the Court will

" operate upon the conscience of the heir (or other person

" benefiting by the default) to make him perfect this in-

" tention "
{p).

The investigation of this subject resolves itself into the

following inquiries :

—

(i.) To what powers the principle applies
;

(ii.) What
defects or mistakes will be relieved against

;
(iii.) In whose

favour equity will so interfere.

(i.) To what powers the principle applies. To what
powers the

Generally speaking it matters not what is the nature of principle

the power respecting which the assistance of equity is

sought. The cases in which it is material are exceptional.

Thus powers of sale, of raising portions, of jointuring, of

revoking uses, and of appointment generally, are con-

tinually the subjects of equitable relief.

Powers of leasing were at one time thought to form Powers of

an exception to the general rule, but it has long been
°'

established that this is not so, and that a defective execu-

tion may in this as in other cases be aided (y). In certain

(o) See e.g. Morell r. M., 7 P. D. {p) Chapman t. Qilson, 3 Bro. C.

68 ; Meluish v. Milton, 3 Ch. D. 27 ; 0. 229, per Lord Alvanley.

inf., p. 808. (?) Shannon v. Bradstreet, 1 S. &

q2
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cases of deviation from tke terms of a power of leasing

there is a special relief afforded to the intended lessee by

statute (r), and such relief is available even if the power

has been derived under an Act of Parliament.

But generally speaking powers arising under an Act of

Parliament are construed strictly, and a defect in their

execution will not be relieved against in equity (s).

(ii.) What defects will be relieved against.

The first and most essential condition of relief against a

defect in the execution of a power is that there shall have

been a clear intention on the part of the donee of the power

to execute it {t)

.

Secondly, the granting of relief against a defective

execution is always conditional upon the general rule that

equity will not assist in defeating the intention of the

person creating the power. It will not therefore dispense

with any conditions imposed upon its execution which are

not merely formal. Thus if the consent of any person is

required, a power exercised without such consent will not

be supported (?y-). And if a given time is prescribed

within which the power must be exercised, this direction

must be complied with (*) . Still less wiU equity assist in

setting up a defective execution which amounts to a breach

of trust (y).

The defects to which assistance of equity is afforded

may be described generally as defects of form. The rule

is that where an intention to execute the power is mani-

fest, a mere non-compliance with prescribed forms will be

remedied (s)

.

Perhaps the most conspicuous illustration of the rule is

L. 52 ;
Dowell v. Dew, 1 Y. & C.

Ch. 345.

(r) 12 & 13 Vict. 0. 26, 13 & 14

Vict. c. 17.

(«) RoswelVs case, per Hutton,

Ko. Abr. 379, fol. 6; Anon., I'reem.

224.

{t) Garth Y.Tou)nsena,TEq_. 220.

(m) lawrenson v. Butler, 1 S. &
L. 13.

(x) Cooper v. Martin, 3 Ch. 47.

[y) Mortlock t. Buller, 10 Ves.
292, 317.

(2) Shannon y. Bradstreet, 1 S. &
L. 63 ; Fothergill v. F., Freem.
256.
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the case in wMch a power, directed to be exercised by of a -win for a

deed only, is in fact executed by will. This is regarded as

a merely formal variation, and is relieved against (a). But

the converse case is different ; a power directed to be exer-

cised by wlU only cannot effectually be exercised by deed
;

for a deed being an irrevocable instrument, to allow it to

be used instead of a wiU. would be to depart in substance

from the intention of the donor of the power (b).

Another large class of cases in which relief is afforded Equitable

comprises those in which there has been an appointing ^PP""' ^^^

instrument competent on the general principles of equity,

but ineffectual at law ; as where the donee of a power has

covenanted or agreed to execute it (c), or has given a

written promise to grant an estate, which he can only fulfil

by the exercise of a power (rf). A recital in a deed has

been considered a sufficient indication of intention to

amount to an equitable execution (e)

.

Other defects more formal still are d fortiori aided ; for As to number
, ,1 p 1 j_i j_i '11 IP of witnesses.

instance, the presence oi less than the prescribed number oi

witnesses, or an omission to seal an instrument which the

donor of the power has directed to be signed and sealed (/).

But the Wills Act itself prevents any relief being given in

case of non-compliance with its provisions [g)

.

By 22 & 23 Yict. c. 35, s. 12, it is now provided that a

deed executed in the presence of and attested by two or

more witnesses, shall, so far as respects execution and attes-

tation, be a valid execution of any power of appointment

by deed, notwithstanding that the instrument creating the

power shaU have requii-ed some additional or other forms

(a) Toilet T. T., 2 P. Wms. 489
;

351 ; Cunyvghame v. Anstruther,

Sneed v. S., Amb. 64. L. R. 2 So. & D. 223.

(b) SeidY. SMrgoU, 10 Ves. 370
;

(/) ^<"^ y- -?««'«*= 1 Bro. C. C.

Adney v. Field, Amb. 654. 363 ;
Morse v. Martm, 34 Beav. 500.

(.) Fothergill v. F., svp. ; Mort- , ^\} Vict. o. 26 s. 10. But as

, \ '
T, ij

J r > ^0 -^iiia executed abroad, see Hum -

look T.Muller, sup.
^^^ ^_ ^^ ^^ggg^ ^ ^^ g^2 ; 67

(d) Campbell \. Leach, Amb. 740

;

L. J. Cb. 363 ; Tomlin v. Latter,
London Chartered Bamlcr.Lempriere, (1900) 1 Oh. 442; 69 L. J. Ch.
I/. E. 4 P. C. 572. 225 ; Barretts v. Xo%mg, (1900) 2

(e) Wilson v. Figgott, 2 Ves. jr. Ch. 339 ; 69 L. J. Ch. 605.
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of execution and attestation. This enactment covers many
eases in which relief was formerly purely equitahle.

It is clearly settled that the principle which supplies a

defect in the execution of a power does not extend to a

non-execution. Thus if a person has heen prevented from

effecting an execution or an attempted execution by any

accident such as sudden illness or death, there is no juris-

diction whatever to take the property from those entitled

in default of appointment {h) . The only possible exception

to this would be a case in which execution was prevented

by fraud, the general rule being that equity considers that

as done which has been fraudulently prevented from being

done. But there does not seem to be any express decision

on the poiut (»').

Belief given
to purchasers,

creditors,

charities,

wife, child.

(iii.) In whose favour equity will interfere.

It has in many places been observed that equity will

not iaterfere in favour of pure volunteers ; and that

principle applies here. It requires at least a meritorious

consideration to support the claim of the person seeking

relief.

The strongest claim is that of a purchaser, which term

includes a mortgagee and a lessee [k). Creditors are also

entitled to relief (1), and charities, which are generally

favoured in equity {m). In the leading case of Toilet v.

Toilet («) similar assistance was offered in favour of a

wife ; a legitimate child is in the same position (o) ; and

in these cases it matters not that the claim is made upon

a meritorious consideration only, as, for instance, upon a

provision made after marriage {p) ; nor is the relief barred

(A) TolUt V. T.,2 P. Wms. 489 ;

Bttcicell T. Blenkhorn, 5 Ha. 131,

141.

(i) See MiMleton v. M., 1 J. &
"W. 94.

[k) Fothergill v. F., Freem. 256
;

Taylor v. Wheeler, 2 Vern. 664

;

Camphell v. Leach, Amh. 740.
{I) Wilkes v. Holmes, 9 Mod.

485.

(m) Innes v. Sayer, 1 Ha. 377.

(«) Sup.

(o) SneedY. S., Amb. 64.

Ip) Eervey v. S., 1 Atk. 567.
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by the fact that the wife or child is otherwise provided

for (q).

But in the absence of some natural or moral obligation

on the part of the donee of the power to provide for the

person in whose favour the defective execution has been

made, no aid will be given (r). Thus a husband (s), a No relief to

grandcMld (t), and collateral relations (u) have no title to grandchid,

relief ; and d fortiori a volunteer, even though he be the coUaterals.

creator of the power himself («), or the donee of the °™*^^'^^-

power {y).

The interference of equity is also subject to the further

condition that it will not be afforded if the person entitled Or against a

in defatdt of appoiatment has a claim on the donee equal a^equal^^"*^

to that of the person who seeks to have the execution equity.

aided (s) . In other words, as between equal claimants,

equity will not interfere. This limitation is chiefly illus-

trated by cases in which a child has been entitled in

default of appointment, and the effect of the appointment

would be to leave him totally unprovided for («).

{q) Serreij-v. S.,sup.; Chapman (x) Watts v. JBullas, 1 P. Wms.
V. Gibson, 3 Bro. C. C. 229. 60, note ; Chetwynd v. Morgan, 31

()•) FarweU, 341, ed. 2. Ch. D. 596.

I s tr J- T) -J 1 Tvr J J cic iv) Bllison Y. E., 6 Ves. 656.W Mood^e T. Reid, 1 Madd. 516.
^^^^ Y<,vv,ell. 342, ed. 2.

[t] Tudor Y.Anson,2\es.&j:. 582.
(«) Chapman v. Gibson, sup.;

{ti) Goodwyn v. G., 1 Ves. sr. 228. Morse t. Martin, 34 Bear. 500.
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Section II.

—

^Accident.

Definition.

I. Extent of remedy at Law.

II. Characteristics of remedy in Equity.

Accident Accident, in the sense in which the word is used in

^ "^^ Courts of equity, has been defined as comprising "smc/j

" unforeseen events, misfortunes, losses, acts, or omissions, as

" are not the result of any negligence or misconduct in the

"party" (a).

Distmguislied The distinction between accident and mistake is manifest

and important. Mistake has reference to a state of things

at the time at which the contract or other transaction in

question takes place. Accident refers to some event which

occurs subsequently to the transaction. Mistake is essen-

tially subjective ; it indicates a mental condition of one or

both of the parties concerned. Accident is objective; it

relates to facts wholly external to the parties. Mistake

affects the quality or character of the transaction itself.

Accident introduces some modification in the remedy

which would otherwise be available, or gives rise to some

particular claim for relief.

Jurisdiction The jurisdiction of equity to grant relief in certain cases

conditional on °^ accident is of Very ancient date. In its inception it only

defect of legal extended to cases in which no adequate relief was attain-
reme j.

^^^^ .^ ^ Court of law. From time to time Courts of law

have acquired new powers of granting relief ; but in this

as in other branches of equity, the jurisdiction having once

(a) Story, 78.
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arisen was never afterwai'ds affected by the increased

powers of the law. The study of equity, therefore, still

requires an examination of the jurisdiction as formerly

contrasted with that of common law.

I. Remedy at Law.

In the inquiry, then, whether in any particular case of Extent of

accident equity had jurisdiction to grant relief, the first law.

question was whether there was an adequate remedy at

law. To answer this a brief resume of the legal jurisdic-

tion in cases of accident is required.

1. Courts of law have always recognised the plea of Fjs major.

" vis major," or " the act of God." These terms are not indeed

to be understood in a wide sense ; but only as including

" events which as between the parties, and for the pui-pose of
" the matter in hand, cannot be definitely foreseen or con-

"troUed"(i).

Thus where the performance of a contract depends on Destruction

the existence of a specific thing, and by the accidental matter of*"

destruction of that thing performance becomes impossible, contract,

the contract is no longer enforceable at law (c). The law

in such a case implies a condition that the contract shall be

off if a thing necessary to its performance perishes without

default of the contractor.

Similarly a contract for a future specific product is or non-

deemed at law to be conditional on such product eventually thereof?'^

coming into existence. For instance, a contract to deliver

200 tons of a particular crop of potatoes was held to be

pro tanto discharged by a failure of the crop to reach that

amount {d).

{b) Pollock, Contr. 397, ed. 6. i^^ Howell v. Ooupland, L. K. 9
(.) Taylor v. Caldwell, 3 B. & S. ^ ^ ^g^ ; 1 Q. B, D. 258.

o26.
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Personal
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covenant
distinffuisted.

Loss and
destruction of

deeds.

Bonds.

BUls, notes.

17 & 18 Vict.

c. 125.

Thus again, a contract for personal service is deemed to

be conditioned upon the continuance of the life and health

of the contracting party (e)

.

It scarcely need be said that these principles have no

application where there is a warranty or express covenant

against the loss or destruction of the thing in question.

In such cases the destruction being evidently contemplated

and expressly provided for, does not fall within the defini-

tion of an accident; and we shall observe that in this

respect there is no distinction between equity and law.

2. In many cases the loss or destruction of deeds was

remediable at law, evidence being admitted of the loss or

destruction and of the contents (/). But in the case of

bonds the legal remedy was long inadequate, owing to the

technical rule that the defendant was entitled to demand

that it shoixld be read in open Court : in other words,

pro/erf and oyer of the bond were necessary to its enforce-

ment. Hence an equitable jurisdiction to grant relief in

such cases arose, which, as usual, has not been displaced

by the amendment of the law in the same direction {g).

'3. A bill or note which was not negotiable might, it

seems, notwithstanding its loss or destruction, have been

proved and sued upon at law (h) ; but an acceptor of a

negotiable bill or note could not have been compelled to

pay it to any one who could not deliver it up(«'). By
17 & 18 Vict. 0. 126, s. 87, it is, however, enacted that

" in any action founded upon a bill of exchange or other

" negotiable instrument, it shall be lawful for the Court or

" a judge to order that the loss of such instrument shall

" not be set up, provided an indemnity is given to the

(e) Farrow v. Wilson, L. E. 4

C. P. 744 ;
Boast v. Firth, ibid. 1.

(/) Whitjield v. Fausset, 1 Ves.

sr. 387, 392.

[g) C. L. Proo. Act, 1852 (15 &
16 Vict. u. 76), s. 55 ; and see now

as to lost scrip, 55 & 56 Vict. c. 39,

s. 7.

(A) Charnley v. Grundy, 14 C. B.

608, 614 ; Wain v. Bailey, 10 Ad. &
E. 616.

(i) Hansard v. Sobinson, 7 B. & 0.

90 ; Ramuz v. Crowe, 1 Ex. 167.
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" satisfaction of the Court or judge, or a master, against

" the claims of any other person upon such negotiable

" instrument " (i) . But this extension of the legal remedy

did not, of eoxu'se, affect the equitable jurisdiction which

had before aiisen.

II. Remedy in Equity.

These few illustrations will perhaps suffice to indicate,

as far as our present purpose requires, the extent and

character of the legal jurisdiction to grant relief in cases

of accident. From them we may ascertain whether or

not the first condition of equitable relief, namely, the

inadequacy of the legal remedy, is complied with.

There is a second condition, equally important ; namely, Second

that the party seeking rehef must show a conscientious
conscientious

title thereto. title to relief.

If, therefore, the party seeking relief has been guilty of Effect of

gross negligence, or of other misconduct in the transaction, ^fcond!^ct.°'

he cannot successfully appeal to equity [I). Or if both Equities

parties stand upon an equal footing in equity, in accord-
^^^^

'

ance with the common maxim, equity will not interfere

with their legal position. Thus no relief will be given

against an heir-at-law where accident has prevented the

making of a wiU, or the will has been imperfect {m) . And,

generally, against a ioim fide purchaser for value without

notice, a Court of equity will not interfere on the ground

of accident (w)

.

On similar grounds equity will not relieve against Matters of

accident in matters of positive contract, where the possi- oontraot

(k) And see now 45 & 46 Vict. [m) Whitton v. Russell, 1 Atk.

fii „„ fiQ 7n 448 ; 1 Mad. 46 ; Story, 106.
0. bl, ss. ba, /u.

^^j MaUen v. Mernll, 2 Atk. 8
;

(Z) Exp. Greenway, 6 Ves. 812. Story, 108.
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bility of tlie accident may fairly be considered to have

been within the contemplation of the contracting parties.

Thus a lessee who covenants to pay rent, or to keep the

demised premises in repair during a given term, wUl remaia

bound by his covenants as well in equity as at law, not-

withstanding an accidental destmction of the premises;

for such express contracts indicate an intention to secure

the lessor against the consequences of accident ; or at

least it may be said that the lessee has been guilty of

negligence in not protecting himself, by requiring excep-

tions from the general liability which he has deliberately

imdertaken (o), or by insurance.

Bearing in mind these two leading principles on which

the equitable jurisdiction ia matters of accident rests, we

are now prepared to notice in greater detail some parti-

cular instances of its application.

1. We have already briefly observed the nature and

limits of the jurisdiction of Ooiuis of law in the case of

lost deeds and other instruments. We §hall now investi-

gate that of equity as dealing with the same class of

oases.

Belief in Equitable interposition is very common and very bene-

bondl
°" °^

fioial in the case of lost bonds. Not only was there claim

to relief on the ground that originally the Courts of law

refused to dispense with the profert and oyer of the bond,

but there was the fiu'ther ground that Courts of equity

alone had the power of imposing just conditions on the

party seeking relief. The maxim, " He who seeks equity

" must do equity," is conspicuously applicable to such

Indemnity. cases ; and equity gives effect to it by requiring a plaintiff

who seeks to enforce a bond while alleging its loss, to

Proof of loss give a suitable bond of indemnity (^j). The procedure of

on oath.

o) Bxdlock V. Dommitt, 6 T. E,. (p) Exp. Greenway, 6 Ves. 812

;

650 ; Pym v. Slaekburn, 3 Ves. 34, E. I. Company v. Boddam, 9 Ves.

38 ;
Story, 101. 464.



REMEDY IN EQUITY. 237

equity also had the advantage of enabling it to require

the plaintifE to maintain the fact of the alleged loss by
aflBdavit {q) .

There was formerly a distinction between the position Former dis-

of a plaintiff merely seeking discovery and that of one who between suit

at the same time asked for relief. Where the plaintiff for diaoovery

asked only for discovery equity would make a decree with-

out any affidavit of loss or offer of indemnity (r), the

ground of the distinction being that in suits for discovery

the interference of equity was merely auxiliary, and did

not interfere at all with the original jurisdiction of the

Courts of law. Under the present procedure, however, the

reason of the distinction has disappeared, and now in any

case an affidavit is required (s).

2. Another illusti'ation of the superiority of the relief Lost title

afforded by equity is supplied by those cases in which a

title deed of land has been destroyed or concealed, and the

suffering party does not know which alternative is correct.

In such a case equity can decree possession of the land to

the plaintiff until the defendant shall either produce the

deed or admit its destruction {t). Courts of law having

had no power to put a defendant upon such terms, could

afford no adequate relief in such a case. On similar princi-

ples a plaintiff in possession might have had his possession

estabhshed under a lost deed in a suit for discovery (ii).

3. In the case of lost negotiable instruments, as in that Lost negoti-

of lost bonds, a Coxirt of equity was the proper forum in ^ents^^
^^'

which to seek relief, because of its power to provide for an

adequate indemnity to protect the defendant (x).

In the case of a non-negotiable instrument, whatever Non-negoti-

doubt there may be as to the former jurisdiction at law to ment™^
^^'

(q) Exp. Gremway, sup. [t) Whitfield y. Fausset, 1 Ves. sr.

(r) Dormer v. Fortescue, 3 Atk. 3^2.

TOO rrr 1 7 ni-jj 1 -iT„„ ™ («) JDormer Y. Forteseue, sup.
132 ; Walmsley v. Oh^m, 1 Ves. sr. ^ ^^^^^^^ ^_ ^^^.J^^^

P
^_ ^

344. 0. 90 ; Gh/nn v. B. of England, 2

(») Jud. Act, 1873, OrderXXXI. ib. 38.
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Contracts of

personal ser-

vice.

entertain a suit thereon, such an instrument having been

assignable in equity, an indemnity might he reasonably

demanded, and hence there is clearly an equitable jurisdic-

tion to grant relief.

4. "We have observed that contracts of personal service

were at law deemed to be conditioned on the life and

health of the contracting parties. In equity this principle

is carried further. Thus where an apprentice paid a

premium in consideration of receiving instruction for a

certain time, and before the expiration thereof the master

became bankrupt, equity apportioned the premium and

decreed repayment of that for which, owing to the bank-

ruptcy, the consideration had failed (y). This principle

has since been embodied in the Bankruptcy Act (s).

Payments by 5. Other cases of accident faU still more peculiarly

' within the cognisance of Courts of equity. Thus if an

executor or administrator pays the debts and legacies of

his testator or intestate in full, in confidence that the assets

and accidental are 3u£Bcient, but it is eventually found that from some
loss of tes- • 1 i £ i.1 1 n ' ± •!.

tator's pro- accident or unforeseen occurrence tney are deficient, equity

perty. alone can relieve ; and it will do so where the deficiency

has resulted from an innocent accident or mistake {a)

.

Instances of this kind are supplied by cases in which

the goods of the testator have been stolen without any

negligence on the part of his executor (b), or have been

destroyed, or damaged by fire, or otherwise (c) ; and also

by cases in which an executor has reckoned as an asset a

debt which he supposed to be still due, but which proves in

fact to have been paid to the testator {d). Equity will not,

however, protect executors who make payments on a wrong

principle of law. If they take it upon themselves to con-

(jr) Sale V. Weib, 2Bto. C. C. 78.

(z) See 46 & 47 Vict. c. 52, s. 41,

inf., p. 550.

(a) Edwards v. Freeman, 2 P.

Wms. 447 ; Satokins v. Day, Amb.

160.

(J) Jones T. Zeitiis, 2 Ves. sr. 240.

(c) Clough T. Bond, 3 My. & Cr.

490, 496 ; Job v. J., 6 Cb. D. 562.

{cC) PooUijM. Eay, 1 P. Wms. 355.
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strue an obscure mU, for instance, they do so at their

peril (e)

.

6. If, again, an annuity given by a will is secured by Annuities

public stock which is afterwards reduced by Parliament (/) , reduotdr
^

or becomes unproductive owing to a revolution {g), equity

will grant relief as against the residuary legatees on the

ground of accident.

le) Billiard v. Fulford, 4 Ch. D. (/) -»»"«« v. Wattier, 1 S. & S.

„„Q 463 ; 51 Viot. o. 2.
'^^^-

(g) Satchett r. rattle, 6 Madd. 4.



240

CHAPTEE IV.

EELIEF AGAINST PENALTIES AND FORFEITURES.

Principle of granting relief.

I. Relief when given.

II. Limits of the principle.

Relief against penalties and forfeitures was originally

obtainable exclusively in equity, and this having been so,

its Jurisdiction remains, notwithstanding that its principles

have from time to time been embodied in statutes, and

thus become operative in Courts of Common Law ; and

whatever distinctions between the two jurisdictions con-

tinued up to the passing of the Judicature Act, 1873, have

by that statute been rendered unimportant.

There are two leading authorities on the doctrine of

Feachy v. D. of relief against penalties and forfeitures. In Peachy v. Tlie

Soimrset. Puke of Somerset (a), a person having incurred a forfeiture

of a copyhold by making leases contrary to the custom of

the manor, and by felling timber, digging stones, and

grubbing up hedges, although he offered by his bill to

make a recompense, was held not entitled to relief in

equity. It was expressed that the true ground of rehef

against penalties was from the original intent of the case

;

if the penalty was designed only to secure money, then on

pecuniary recompense being given the Court would grant

{a) I Strange, 447 ; 2 W. & T. L. C. HOO.
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relief. But in Slonian v. Walter (b), a somewhat wider Slommy.

view was taken ; and the rule was laid down that " where ^^ ^"^'

" a penalty is inserted merely to secure the enjoyment of

" a collateral object, the enjoyment of the object is oon-

" sidered as the principal intent of the deed, and the

" penalty only as occasional, and therefore only to secure

" the damage really incurred." So that whenever this is

the case, even though the object of the penalty may be

something more than to secure a payment of money,

eqidty is wont to decree compensation in lieu thereof,

to the extent of the damage really sustained.

The test question therefore becomes, whether compensa- Relief not

tion can effectually be made. Penalties to secure pay- to penalties to

ments of money are doubtless the simplest eases, since secure money
. .

-^

.
payments.m them payment with interest is a complete compensation.

But there are other cases in which damages for a non-

compHanoe with a condition to perform some collateral

act may be assessed with sufficient accuracy to render

compensation equitable, and thus to avoid the extreme

consequences of forfeiture.

We shall first illustrate the operation of the principle

by refen-ing to those classes of cases in which it is most

frequently apphed ; and secondly, shall indicate the limits

of the principle by referring to certain cases in which

it has not been considered applicable.

I. Relief, tvhen given.

1. Among the most frequent cases in which in the early Bonds,

times of English equity this jurisdiction was exercised,

were the cases of common bonds, in which the payment of

a given sum and interest was secured by a conditional

(*) 1 Bro. C. 0. 418 ; 2 W. & T. L. C. 1112.

S. R



242 RELIEF AGAINST PENALTIES AND POEFEITUEES.

Will. III.

c. 11; 4&5
Anne, o. 16.

Covenants to

pay.

C. L. P. Act,
1860.

Interest in

mortgages.

penalty of double the amount, or some other excessiTO

sum. Belief in such cases was continually given in equity

on the terms of paying the principal, interest, and costs,

until the statutes 8 & 9 WHl. III. c. 11, and 4 & 5 Anne,

e. 16, rendered applications to equity for this purpose no

longer necessary.

The same principle naturally applies where a penalty is

inserted in any deed to secure a payment of money, for

instance, purchase-money (c). And relief in cases of this

description is now provided for by the Common Law
Procedure Act, 1860 (d), which permits payment into

Court to be pleaded by leave of the Court or a judge in

any action on any bond which has a condition to make

void the same upon payment of a lesser sum at a day or

place certain (e).

2. Relief is, as we shall elsewhere observe, also given

when the penalty takes the form of requiring a higher rate

of interest in case the principal or interest of a mortgage

debt shall not be paid at the stated time or times (/) ; but

if the agreement is that on condition of punctual payment

a lower rate of interest shall be payable, then on breach of

this condition the higher rate may be insisted on, and

there is no equity to interfere with the claim (g). The

cases where, in the happening of a certain event, it is

independently agreed that a higher rate of interest is to

be paid are distinguishable {h).

In short, it may be regarded as a principle of universal

application that where the payment of a smaller sum is

secured by a larger, the larger sum will be regarded as

a penalty, the enforcement of which will be relieved

against («').

(c) Exp. Huhe, 8 Ch. 1022.

\(t) 23 & 24 Vict. c. 126.

(e) S. 25.

(/) Stanhope y. Manners, 2 Ed.
199, inf., p. 257.

((?) Nicholls V. Maynard, 3 Atk.

619.

(A) General Credit, ^c. Co. v.

Glegg, 22 Ch. D. 549 ; 52 L. J. Ch.
297 ; Herbert v. Salisbury, ^e. Rail.

Co., 2 Eq. 221.

(i) Astleyy. Welclon, 2 B. & P.
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3. Where in a lease there was a clause of forfeiture for Forfeiture for

non-payment of rent at a stated time, equity always held of rent.'^™^'^

that the right of entry was only intended as a security for

the rent, and continually relioTed against it on the lessee's

paying the arrears of rent accrued due with interest

thereon. This principle has long been recognised by
statute, but its application has been thereby limited to

eases in which relief is sought within six months after

execution (k).

4. Similarly, relief is continually given against the for- Mortgagea.

feiture of a mortgaged estate by default of payment at the

time named in the deed ; the mortgagor having neverthe-

less an equity to redeem on payment of the principal,

interest and costs.

5. The case of Sloman v. Walter (I) affords another Penalties to

illustration of relief against a pecuniary penalty to secure lateral a°ts.

a collateral act. There the condition of the penalty was

that the defendant should have the use of a particular

room in a house whenever he thought proper ; on his

seeking to recover the penalty, he was restrained by

injunction on the biU of the plaintiff, pending the decision

of an issue to ascertain the actual amount of damage

sustained. In a similar case, a bond with a penalty of

£600 not to carry on business save as therein specified

within a given area, was relieved against, and actual

damages only awarded («).

6. Apart from legislation, Courts of equity had no Covenants to

power to relieve against forfeiture for breach of a covenant
^^^^'

to insure, on the ground that the risk occasioned was of

such a nature as to be incapable of estimation in

damages («) . But owing to the hardship often occasioned

350—355 ; JRe Xewman, i Ch. D. {t} Sup. p. 241.

^^Jfc) 4 Geo. II. 0. 28; 15 & 16
('"' Sard^Y. Martin,lBvo. CO.

Vict. 0. 76, as. 210, 211 ; 30 & 31 ^l^, n.

Viot. u. 59. («) Green v. Bridges, 4 Sim. 96.

Tl2
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by the strict interpretation of such covenants, statutory

powers of relief were given, first hy 22 & 23 Vict. c. 35,

and 23 & 24 Yict. c. 126 ; which enactments have been since

replaced by the more comprehensive measure presently

referred to (o).

7. Where a sum of money is stated to be payable upon

breach of all or any or one of a number of stipulations,

and it is evident that some of them involve serious damage,

while others are of trifling importance, then it will be pre-

sumed that the parties intended the sum to be subject to

modification, and the contract will be treated as giving rise

to a claim for damages only (p). This is most obviously

the case when one of the stipulations is for the payment of

a sum of money of less amount than the penal sum named.

Such a case is well illustrated by JTemble v. Farren [q),

where the contract was that the defendant should act at

Covent Garden Theatre for four seasons receiving

£3 6s. 8fi?. for every night the theatre was open. There

was a proviso that if either party should neglect or refuse

to fulfil the said agreement or any part thereof, such party

should pay to the other the sum of £1,000, and it was

agreed that this sum should be considered as liquidated

damages, and not as in the nature of a penalty. Never-

theless, on a breach of the agreement in the second season,

the Court held that this sum was a penalty, since there was

no attempt at proportioning it to the extent of the breach.

It will be seen from the cases that though the Court will

by no means disregard the expressed intention of the

parties, it is not bound by the mere fact that they have

formally agreed that the sum named shall be considered

as liquidated damages at all events, and not as a penalty.

The case of Kemble v. Farren has indeed often been

cited as establishing the wider proposition, that where a

(o) Inf. p. 249.

[p) Mphinstone v. Monkland Iron,

S;c. Co., 11 App. Gas. 332.

(?) 6 Bing. 141 ; Astleyr. Weldon,

2 B. & P. 346.
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contract contains a variety of stipulations of different

degrees of importance, and one large sum is stated at tlie

end to be paid on breach of performance of any of them,

this must be considered as a penalty, and this without

qualification as to the nature of the stipulations them-

selves (r). It has indeed been held that such is the pre- WaUisv.

sumption (s), but each case is to be determined according to ™' '

the particular facts involved and terms used, and as is seen

by the judgments of all the judges of the Court of Appeal

in Wallis v. Smith (t), the tendency of the Court is now
not to interfere with any clearly expressed intention of the

parties.

8. Another illustration is afforded by those cases in

which the Courts have refused to enforce a bye-law of a

railway company to the effect that a passenger who travels

without a ticket beyond the distance for which his ticket

is issued must pay the whole fare from the place from

which the train started («). The principle resembles that

of Kemhle v. Farren [x), it being considered that the same

sum cannot be reasonably demanded as damages for

breaches of contract differing in degree. The cases, how-

ever, in which specially reduced fares are charged for

particular stations, on the condition that the tickets are

only available for those stations, are distinguishable, the

remedy in such cases being dependent on contract, and not

in the nature of a penalty or forfeiture (jj).

9. In cases in which relief might not otherwise have Accident,

been given, if there have been any unavoidable accident, f^^^'^^'
°^

surprise, excusable ignorance, or fraud, which has prevented

(c) See dicta of Lord Coleridge, Local Board of Medditch, (1892) 1

C. J., in Magee t. Lavell, L. E. 9 Q. B. 127 ; 61 L. J. Q. B. 172.

C. P. 107, 111, and James, L. J., («) Brown v. G. E. £. Co., 2

in Se JSTewman, i Ch. D. 724, 731. Q. B. D. 406.

(») Mphinstone v. Monkland Iron
|^|

|"^jy._ ^ ^_ ^^.^^^^^ ^^^^^^ 2
'*' ^"^- Q. B. 595; 61 L. J. Q. B. 608;

(t) 21 Ch. D. 243, 264, 271, 276 ; G. iV. B. y. Palmer, (1896) 1 Q. B.

62 L. J. Oh. 145 ; and see Law v. 862 ; 64 L. J. Q. B. 316.
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the execution of a covenant, the Court mLl interfere upon

compensation being made (z). Under such circumstances

as these, relief has been given against a forfeiture of a

breach of a covenant to repair (a) ; and similarly where

the act of forfeiture has been committed in reliance on the

assurances of an agent of the defendant (b) , and where the

right to claim forfeiture has been waived (c).

Compensation
must be aBcer-

tainaUe.

Covenant to

repair;

to build, &c.

II. Limits of the Principle.

1. It being a condition of grantiag relief against a

penalty or forfeiture that proper compensation for the

breach of the agreement shall be made, it follows that

where there are no means of ascertaining what amount of

compensation would be equitable, no relief will be given.

Thus in the case of a breach of a general covenant to

repair, by which a forfeiture has been incun-ed, equity has

hitherto usually refused to interfere (c?). The case of a

covenant not in general terms, but to lay out a specific sum

in a given time, was sometimes distinguished (e) ; but

it seems that even ia such cases relief was only given under

special circumstances (/). On similar grounds relief was

refused in case of a breach of a covenant to build

houses (g) ; and of a covenant to cultivate land ia a

husbandlike manner (A). All these cases are, however,

now provided for by statute (see p. 249), and relief in

accordance with its terms may be given notwithstanding

(z) ^aton V. Zyon, 3 Ves. 690,

693 ; Sill v. Barclay, 18 Ves. 56,

62.

(a) Hughes v. Met. M. Co., 1

0. P. T>. 120 ; 2 App. Cas. 439.

(i) Wing V. JSaneij, 5 Be G. M.
& a. 265.

(c) Croft V. Zumlei/, 5 E. & B.

648.

((^) Gregory y. Wilson, 9 Ha. 683,

689.

(«) SacJc V. Leonard, 9 Mod. 9.

(/) Sill Y. Barclay, sup. ; Brace-
bridge y. Buckley, 2 Price, 200, 215.

(g) Croft Y. Goldsmid, 24 BeaT.
312.

{h) Sills Y. Rowland, 4 De G. M.
& G. 430.
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the breach of any covenant, excepting those therein

expressly excepted.

2. It is a common stipulation in public undertakings Forfeiture of

that shareholders shall forfeit their shares on non-payment
^on^^ a^ment

of calls. It might at first sight seem that this presented a of calls,

reasonable case for relief on payment of the arrears with

interest ; but equity has, on grounds of public policy, re-

fused to interfere in these cases («'). What distinguishes

them from the case of a lessee who allows his rent to fall

into arrear, is that in the former case the undertaking is

usually of a more or less speculative character, and it

would be inequitable to allow a shareholder to lie by and

withhold his calls indefinitely until the chances of success

were fully ascertained. The danger of a multiplicity of

actions arisiag in case relief was so afforded has also been

of weight in the decisions. Where, however, in the articles

of association of a public company there is no stipulation

or clause conferring upon directors a power to declare

shares forfeited, they have no implied power to do so (A-).

And wherever such a power of forfeiture is provided, it

will be strictly construed, and every condition prescribed

for its exercise must be complied with (l) .

It is a common term in contracts for the sale of land Forfeiture of

that the purchaser shall pay a certain sum as a deposit, g^S!^
°'^

and that if the purchaser does not complete the purchase

and pay the balance of the purchase-money on the day

named, the vendor shall be at liberty to re-seU and

recover any deficiency in price as liquidated damages.

Under such a contract the Court will not relieve the

purchaser from the forfeiture of the deposit if he fails to

complete within a reasonable time (m). But in order to

entitle the vendor to retain the deposit there must be acts

(i) Sparks v. Liverpool Water- Oh. D. 681 ; 50 L. J. Ch. 167.

works, 13 Ves. 428. {m) Howe v. Smith, 27 Ch. D. 89
;

(k) Re National, ^e. Co., 7 W. E. Soper v. Arnold, 35 ib. 384 ; 37 ib.

379 ; Clarke v. Bart, 6 H. L. 633. 96 ; 14 App. Oas. 429 ; 59 L. J.

(Z) Ibid. ; Bottomley^s Case, 16 Oh. 214 ; Hxp. Barrell, 10 Ch. 512.
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Statutory

penalties.

Persons may
not elect

between an
agreement
and a penalty.

Ficnch T.

Mttcale.

Contracts
varying on
certain condi-

tions.

on tlie part of the purchaser which amount to a repudiation

of the contract («).

3. The Court has no jurisdiction to grant relief against

any penalties imposed by statute (o) . Within this prin-

ciple fall penalties imposed by benefit building societies in

accordance with their rules under 6 & 7 WiU. IV. c. 92 {p).

4. Though in many cases, as above shown, equity relieves

against a penalty or forfeiture which has been incurred by

a breach of contract, it wiR not suffer a person who has

entered into an agreement to escape the obligation of

specifically performing it by electing to pay the penalty

stipulated in case of non-performance. The case of French

V. Macule {q) is usually referred to on this question.

There it was laid down by Lord St. Leonards that " if a

"thing be agreed upon to be done, though there is a

" penalty annexed to its performance, yet the very thing

" must be done " ; and the rule applies whether the con-

tract be to do or to abstain from doing anything {>•).

But care must be taken to distinguish between such

cases and those in which a certain sum is agreed to be paid

as the price of or consideration for doing or abstainiTig

from doing a given act—for instance, where a lessee

covenants to reside on the premises or not to plough land,

and if otherwise to pay an additional rent. Here the

additional rent will not, on the one hand, be regarded as a

penalty, so as to be relieved against, nor on the other hand

can the lessee be restrained from exercising the option

given to him (s) . Where the contract is of this nature, the

Court win not infer from the fact of the additional sum

reserved being disproportioned to the actual damage

(m) See and distinguish Palmer
T. Temple, 9 Ad. & E. 508.

(o) Keatiyjg v. Sparrow, 1 Ba. &
Be. 367 ; S.e Srain, 18 Eq. 389.

[p) Parker v. Butcher, 3 Eq. 762
;

Provident P. B. Soc. t. GreenhiU, 9

Oh. D. 122.

(q) 2 Dr. & W. 269.

(r) Ibid. ; Fox v. Scard, 33 Beav.

327 ; National Provincial Bank T.

Marshall, 40 Oh. D. 112
;
58 L. J.

Oh. 229.

(s) Bolfe V. Peterson, 2 Bro. P. C.

436 ; Sardi/ v. Martin, 1 Cox, 27.
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resulting that it is in the nature of a penalty (t) ; but if

together with a covenant for additional payment there is

also a clause of forfeiture, the payment will then, it seems,

he deemed a penalty (»).

5. The eases last discussed illustrate the distinction Liquidated

between a penalty and liquidated damages, on which dis-

tinction the whole of the present question turns. It has

abeady been seen that the mere use of the term " liquidated

damages," or even an express agreement that a sum shall

be considered as such, is not conclusive as to its character.

The Court will look at the whole transaction in order to

determine whether the payment provided for is rightly

to be regarded as a penalty or not («•) ; and in doing so,

the Court will seek to give effect to the clearly expressed

intention of the parties, and not to overrule their agree-

ments on the ground " that judges know the business of

" the people better than they know it themselves "
(y)

.

6. By the Conveyancing Acts, 1881 and 1892 (s), the Conveyancing

powers of the Court to relieve against the forfeiture of and 1892.

leases has been largely increased. By the former Act it is

enacted that a right of re-entry or forfeiture under any

proviso or stipulation in a lease, for a breach of any

covenant or condition therein, shall not be enforceable by

action or otherwise unless and until the lessor serves on the

lessee a notice specifying the particular breach complained

of (a), and, if the breach is capable of remedy, requiring

the lessee to remedy the breach, and in any case requiring

U) OhilUner -v. C, 2 Yea. ST. 528. Ch. 145; Mphinstone v. Monldand
(m) French v. Macule, sup.; and Iron Co., 11 App. C. 332.

see Willson v. Love, (1896) 1 Q. B. ia aa s m^ -v i. ai ta
fiM RH L. .T. O,. B. 474. .M i*J ^^ ^ict. o. 41, s. 14 ;626 ; 65 L. J. Q. B. 474.

[xj Dimech v. Corlett, 12 Moo. P,
55 & 66 Vict. c. 13.

C. 199; Jones t. Green, 3 Y. & J. (a) Fletcher \. Wokes, (1897) 1 Ch.
298, 304. 271 ; 66 L. J. Ch. 177 ; Lode v.

(y) Fer JeBsel, M. E., in TFallis Fearce, (1893) 2 Ch. 271 ; 62 L. J.

V. Smith, 21 Ch. D. 243 ; 52 L. J. Ch. 582.
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the lessee to make compensation in money for the breach,

and the lessee fails within a reasonable time thereafter to

remedy the breach (if capable of remedy), and to make

reasonable compensation in money, to the satisfaction of

the lessor. Where the lessor is proceeding by action or

otherwise to enforce such right of re-entry or forfeiture,

the lessee may apply to the Court for rehef, which the

Court may grant or refuse on such terms as it may think

fit. The statute expressly excepts from its operatipn

covenants or conditions against assigning, underletting (6),

or parting with the possession, or disposing of the land

leased, a covenant for forfeiture on the bankruptcy of the

lessee, or on the taking in execution of the lessee's

interest (c), and also covenants or conditions in mining

leases to allow the lessor to inspect the mine or its books,

&c., and it does not afPeet the law relating to re-entry or

forfeiture or relief for non-payment of rent {d) . It relates

to existiag as well as to future leases, and repeals 22 & 23

Yict. e. 35, ss. 4—9, and 23 & 24 Vict. c. 126, s. 2. By
the Act of 1892 it is provided that a forfeiture on bank-

ruptcy or execution may be relieved against, but only after

the expiration of a year from the date of the bankruptcy

or execution ; and this section does not apply to leases of

agricultural land, mines, pubhc-houses, furnished dwell-

ing-houses, or property with respect to which the personal

qualifications of the tenant are of importance for the pre-

servation of the value or character of the property. And
the Court is empowered to protect under-lessees, on terms,

on the forfeiture of superior leases. The conditions and

terms on which the Com't grants or refuses relief under

(S) Barrow v. Isaacs, (1891) 1 2 Q. B. 79; 68 L. J. Q. B. 743;

Q. B. 417 ; 60 L. J. Q. B. 179

;

Smith y. Gronow, (1891) 2 Q. B.

Eastern Telegraph v. Dent, (1899) 394 ; 60 L. J. Q. B. 776 ; Thwart v.

1 Q. B. 835 ; 68 L. J. Q. B. 664
;

Fryer, (1901) 1 Ch. 499 ; 70 L. J.

Gentle v. Faulkner, (1900) 2 Q. B. Ch. 138.

267 ; 69 L. J. Q. B. 777. {d) Scott t. Matthew Brown ^ Co.,

(c) Korsey Est. v. Steiger, (1899) 51 L. T. 746.
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these statutes are illustrated by many decisions, the most

important of which, in addition to those already referred

to, are cited below (e).

(«) Imray v. Oahshette, (1897) 2 Q. B. 820; Soward v. Fansham,
Q. B. 218 ; 66 L. J. Q. B. 64i

; (1895) 2 Ch. 581 ; 64 L. J. Oh. 666
;

Mind V. Xineteenih Century Buihlirig Me Serle, (1898) 1 Ch. 652 ; 67 L. J.

Soc, (1894) 2 Q. B. 226 ; 63 L. J. Ch. 344 ; Fanndl v. City Brewery
Q. B. 636; Cholmeley's School v. Co., (1900) 1 Ch. 496 ; 69 L. J. Ch.
Sewell, (1894) 2 Q. B. 906 ; 63 L. J. 244.
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CHAPTER V.

MORTGAGES AND LIENS.

Section I.

—

Mortgages at Law and in Equity.

I. Mortgages at Common Law.

II. The Equity of Redemption.

III. Assignment of Mortgages.

IV. Persons entitled to Redeem.

V. Time of Redemption.

YI. Mortgages of a Wife's Property.

VII. Mortgages of Personalty.—Bills of Sale.

Vivnm
vadium.

Mortuum
vadium.

I. Mortgages at Common Law.

1. The commoiL law recognised two kinds of landed

seoTirity, rivum vadium and mortuum vadium. The mtum

vadium consisted of a feofEment to the creditor and his

heirs until out of the rents and profits he had satisfied

himself his debt. The creditor took possession, received

the rents, and applied them in liqiiidation of the debt.

When it was satisfied the debtor might re-enter and

maintain ejectment. It seems to have been called vivum

vadium because neither debt nor estate was lost.

2. The mortuum vadium was a feofEment to the creditor

and his heirs to be held until the debtor paid his debt,

until which time the creditor received the rents without

account. The estate was unprofitable or dead to the mort-

gagor in the meantime, the original debt remaining un-
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diminished. As in the mvum vadium, so in tHs security,

the estate was never lost to the debtor.

3. Both these securities have long been obsolete, but

there still exists a form of security which somewhat re-

sembles each of them, namely, the "Welsh mortgage. This Welsh mort-

consists of a conveyance of an estate to the creditor and ^*^ '

his heirs to be held until the debt is discharged, the creditor

meanwhile receiving the rents and profits as an equivalent

for interest, while the principal remains undiminished.

No covenant for the payment of the debt is inserted in

the mortgage-deed, and the mortgagee has no power to

compel redemption or foreclosure, though the mortgagor

may redeem at any time {a). The Statute of Limita-

tions {b) would probably bar the right of redemption at

the expiration of twelve years fi-om the satisfaction of the

debt, but would not commence to run until then, the pos-

session being up to that point not adverse (c)

.

4. In the place of the ancient contracts of tirtim vadium The modem

and mortuum vadium arose the modern mortgage, which ™°^ ^^^^'

is thus described by Littleton {d) : " If a feoffment be

" made upon such condition that if the feoffor pay to the

" feoffee at a certain day, &c., forty pounds of money, then

" the feoffor may re-enter ; in this case the feoffee is called

" tenant in mortgage. ... If the feoffor doth not pay,

" then the land, which is put in pledge upon condition for

" the payment of the money, is taken from him for ever

"
. . . . and if he doth pay the money, then the pledge is

" dead as to the tenant, &c."

The mortgage was thus an estate upon condition; a Ho-w regarded

conveyance was made to the creditor with a condition in

the deed, or in a deed of defeazance executed at the same

time, by which it was provided that on payment by the

mortgagor of a given sxim at a time and place certain, it

should be lawful for him to re-enter. Immediately, the

(a) Sowell V. Trice, Preo. Ch. 423. {e) Coote, p. 357, ed. 5.

(*) 37 & 38 Vict. 0. 57. (d) S. 332.
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Conditions
required to be
strictly per-

formed.

mortgagee became the legal owner of tlie land, and in him
the legal estate vested, subject to the condition. If the

condition was performed the mortgagor re-entered, and

was in possession of his old estate. If the condition was

broken, the mortgagee's estate became absolute and inde-

feasible.

The common law generally required strict performance

of conditions ; and with respect to conditions in mort-

gages, the rules on which it acted were, if not so rigid as

were observed in some cases, nevertheless sufficiently so to

work great hardship on mortgagors. There were unbend-

ing requirements as to the time and manner of payment,

any neglect of which resulted in the irremediable loss of

the estate, however much it might exceed in value the sum

advanced.

General prin-

ciple
;

how estat-

lislied.

II. The Equity of Redemption.

1. It is evident that the above stated principles of com-

mon law are repugnant to the general doctrines of Courts

of equity, according to which unreasonable penalties ought

always to be relieved against. In the jurisprudence of the

praetors at Rome, it had been established that where pro-

perty was pledged for a debt, the debtor might redeem

the estate on payment of the debt at any time before the

passing of a judicial sentence confirming the creditor in

his -estate. The Court of Chancery could not, indeed,

alter the legal effect of the forfeiture at law ; it could not

deprive the conveyance of its legal effect ; but it brought

the Roman principle into operation by another means.

Acting in personam on the conscience of the mortgagee,

equity declared it unreasonable that he should retain for

his own benefit what was intended merely as a pledge,

and it adjudged that the mortgagor had an " equity to

redeem " the estate on payment within a reasonable time
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of the principal debt with proper interest and costs, not-

withstanding the forfeiture at law(e). Thus was esta-

blished, without direct interference with legal doctrines,

the right known as the equity of redemption. So bene-

ficial was this equitable interference found to be, and so

tenaciously did the Courts of law stiU adhere to their rigid

system, that mortgages soon fell almost entirely within Mortgages

the jurisdiction of the Court of Chancery, and have so jurisdiction of

continued to the present time. Now, by s. 34, sub-s. 8, equity.

of the Judicature Act, 1873 (/), the redemption and

foreclosure of mortgages are expressly assigned to the

Chancery Division of the High Court of Justice.

2. No sooner, however, was the equity of redemption

established, than another bold decision was required to

confirm the principle in its utility. It was formd that Attempts to

creditors, eager to regain the imjust advantage which the equity by

law had afforded them, attempted to evade the fairer covenant,

doctrine of equity by requiring their debtors expressly to

preclude themselves by agreement from their right to

redeem. Fortified by this express stipulation, they sought

to rely on the maxim modus et conventio rincunt legem, and

to assert this in opposition to the interference of equity.

But the firmness of the Courts of equity prevented this

result. Always looking " at the intent rather than at the

form " of things, these Com-ts laid it down that the debtor

could not by any engagement entered into at the time of

the loan preclude himself from his right to redeem, and

generally that it was inequitable that a creditor shoiild

obtain, through the necessities of his debtor, and under

colour of a mortgage, a collateral advantage beyond the

payment of principal, interest, and costs.

On this point the case of Soicard v. Harris (g) is a Soward v.

leading authority. It established the rule cm-tly expressed ^^'"•

in the phrase " once a mortgage always a mortgage," that mortgage

(e) Zangfordv. Barnard, TothiU, 134; decided in 1594.

/) 36 & 37 Vict. c. 66.

(g) I Vern. 190 ; 2 W. & T. L. 0. 1058.
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mortgage."

Invalid stipu-

lationa.

the same deed could not at one time be a mortgage, and
at another an absolute conveyance. This principle has

ever since been strenuously maintaiaed {h) ; and the course

of time has produced many important developments.

Thus equity has refused to aUow a stipulation that the

mortgagor shaR not pay the mortgage debt, or institute

prooeediags for redemption for twenty years (i), or that

the mortgagee shall be a receiver of the rents of the estate

with a commission (li), or that the mortgagee in possession

shall receive a certain sum for management (/). The

tendency of recent decisions, however, has been to relax

something of the stringency of the ancient rules as to

stipulations for collateral advantages to the mortgagee,

beyond his principal, interest, and costs. On a specu-

lative security for example, a bonus or commission deducted

by the mortgagee at the time of making the advances was

allowed, the contract being deliberate and without oppres-

sion (w) . In brewers' mortgages also, a covenant for the

exclusive purchase of the mortgagees' beer has been

admitted («) as not being a clog on the redemption ; but

the benefit of such a covenant cannot be asserted after

redemption (o) . At one time a stipulation for the payment

of compound interest was discountenanced, as savouring of

usury, but the former strictness has been relaxed ia this

respect (^). Such interest, however, can only be charged

by special agreement {q) . It is admissible, while reserving

a given rate of interest, to agi-ee that on punctual payment

(A) Salt v. Northampton, (1892)
A. 0. 1 ; 61 L. J. Ch. 49.

(i) Gowdry v. Say, 1 Giff. 316.

[Ic] Langstaffe-^. Fenwich,\Q'VQa.

405.

(I) Comyns v. C, 5 I. E, Eq.
583 ; Eyre v. Sughes, 2 Ch. D. 198.

[m] Mainland v. Upjohn, 41 Ch.
D. 126 ; 58 L. J. Ch. 361 ; see also

Carritt t. SradUy, (1901) 2 K. B.

650; 70 L. J. K. B. 832. But
compare and distinguish James v.

Kerr, 40 Ch. D. 449 ; 68 L. J. Ch.

355.

[n) Eoddinott T. Biggs, (1898) 2

Ch. 307 ; 67 L. J. Ch. 540 ; Santley

v. Wilde, (1899) 2 Ch. 474, reversing

1 Ch. 747 ; 68 L. J. Ch. 681.

(o) Rice V. Noakes, (1900) 1 Ch.

213 ; 2 Ch. 445 ; 69 L. J. Ch. 636
;

Noakes v. Sice, (1902) A. C. 24.

{p) Coote, 943, 946, ed. 6 ; Clark-

son V. Henderson, 14 Ch. D. 348.

[q) Danielly. /Sinclair, 6App.Cas.
181.
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the interest shall be reduced (/•) ; but if it is stipulated that

the rate of interest shall be raised unless punctually paid,

this the Court will consider to be of the nature of a penalty,

and will not enforce (s). But an agreement to pay a

future commission from the day of non-payment of interest

has been sustained (t) ; and if there is a proTiso for re-

duction of interest on punctual payment, a mortgagee in

possession through the mortgagor's default is entitled to

the higher rate {u)

.

Apart from recent legislation a solicitor-mortgagee was

not entitled to any costs beyond costs out of pocket.

Remuneration for personal trouble and profit costs were

not allowed (a;) . But by the Mortgagees' Legal Costs

Act, 1895 («/), he may now charge his ordinary costs

for negotiating the mortgage.

Eeasonable fines stipulated for in building societies'

mortgages are recoverable, the rules for the time being

regulating the relations between the society and its mort-

gagees (s).

In accordance with the above principles, equity will not

allow a mortgagee to contract with the mortgagor at the

time of the loan, for the absolute purchase of the lands at

a specified sum in case of default in payment at a stated

time (a). He may, however, agree for a preference of pre-

emption in case of sale, and this will be enforced if claimed

within a reasonable time {h).

3. The important distinction must also be observed be- Distinction

tween a mortgage and an absolute sale of an estate with a mortgage and

{r) mcholls T. Maynard, 3 Atk. v. Doody, (1893) 1 Ch. 129 ; 62 L. J.

619. Ch. 14 ; Eijre v. JVynn Maelccnzk;

(s) Ibid. ; Stanhope v. Manners, (1894) 1 Ch. 218 ; 63 L. J. Ch. 239.

2 Ed. 199. [y) 58 & 69 Vict. c. 25..

[t) General Credit, §c. Co. v. (z) Frovident Buildiny Soc. v.

22 Ch. D. 549. GreenhiU, 9 Ch. D. 122 ; Sosenbery

(m) Union Sank, S;c. v. Ingram, \. Northumberland Biuldiny Soo., 2'i

16 Ch. D. 53 ; Bright v. Campbell, Q. B. D. 373 ; Bradbury v. Wild,

41 Ch. D. 388. (1893) 1 Ch. 377 ; 62 L. J. Ch. 503.

[x) Field T. Sopkins, 44 Ch. D. (a) Price v. Ferrie, Freem. 268.

524; Stone r. Lickorish, (1891) 2 (b) Orbyv. Tr%, 2 Eq. Ca. Abr.

Ch. 363 ; 60 L. J. Ch. 289 ; Fislier 599 ; Dawson v. D., 8 Sim. 346.



258 MORTGAGES AT LAW AND IN EQUITY.

sale on condi-
tion

depends on
tlie circum-
stances of

eaoli particu-

lar case.

Parol evi-
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proviso for the vendor to re-purchase upon certain terms.

If the Court considers that the transaction was not intended

as a mortgage, but as such a conditional sale, it will bind

the vendor strictly to his contract (c). So also where there

is an absolute conveyance with a subsequent agreement that

if the vendor desu-es it he may have his estate again upon

repayment of the purchase-money with interest or costs {d)

.

There being this important distinction between the effect

of a mortgage and that of a conditional sale, it is neces-

sary to consider what circumstances will furnish a criterion

by which to distinguish between the two transactions

;

since it is evident that they will often prima facie much

resemble one another. There is no positive rule of law

for this pm-pose ; it depends upon the particular circum-

stances of each case. Parol evidence will always be ad-

mitted to show that an apparent conveyance was intended

as a security only(f). If the money alleged to be pur-

chase-money is grossly inadequate as a price for the estate,

or if interest is paid on the money, or the grantee accounts

for the rents, or the grantor remains in possession, these

are circumstances tending to show that the transaction

was really a mortgage, and not a sale (/). The general

principle is that prima facie an absolute conveyance, con-

taining nothing to show the relation of debtor and creditor,

does not cease to be a conveyance, and become a mort-

gage, merely because the vendor stipulates that he shall

have a right to re-purchase. If, however, it is shown that,

notwithstanding the form of an absolute conveyance, a

security only was intended, redemption will be allowed {g).

The question is, what upon a fair construction is the

meaning of the instrument {h)

.

(c) Alderson t. Wliite, 2 De G. &
J. 97.

{d) Cotterell v. Fanhase, Ca. t.

Talb. 61.

(e) England v. Codrington, 1 Ed.
169 ; Maxwell v. Montacute, Prec.

Ch. 526.

(/) Brooke v. Garrod, 3 K. & J.

608 ; 2 De G. & J. 62 ; Williams v.

Owen, 6 My. & Or. 303.

(g) Barton v. Bk. of N. S. W., 15

App. Gas. 379 ; and see lisle v.

Seeve, (1902) 1 Ch. 53.

{h) Coote, 20—22, ed. 5; Shaw
T. Jeffry, 13 Mo. P. 0. 432.



CONDITIONAL SALES. 259

There may also be a valid sale or release of the equity of Release or

redemption by the mortgagor to the mortgagee, and even of redemp™
^

if the consideration is inadequate, it will be enforced in the ^^°'^-

absence of fraud or duress (i).

Where the conveyance of an estate to a person by way Mortgage by

of mortgage is intended to be in the natui-e of a family ^tyemeX'
^

settlement, the equity of redemption may, contrary to the

general rule, be confined to the life of the settlor or mort-

gagor, and his heirs will not be allowed to redeem {k)

.

4. The case of Casborne v. Scarfe {I) is the leading case Equity of re-

establishing that an equity of redemption is not a mere estate.*

right, as was considered in some early cases. It is, on the Oasbome v.

contrary, an estate in the land, and may be dealt with as

such ; for instance, it may be devised, granted, or entailed

with remaiuders, and such entail and remainders might be

barred by fine and recovery. Or it may be settled or

mortgaged ; only so, however, that all incumbrances sub-

sequent to the fii'st, if he has the legal estate, will take

subject to his prior right.

Further, the owner of an equity of redemption being

considered as owner of the land, on his death intestate the

descent of the equity of redemption will be governed by

the same rules of law as the legal estate, whether the

general rules of law or those of a special custom, such as

gavelkind or borough English (ot).

5. The case of Thoriihorough v. Baker (n) illustrated Legal perso-

another incident of the equity of redemption ; namely, tsTtive^?^™"

that while in the case of a mortgage in fee, on the decease mortgagee

of the mortgagee, his heir must reconvey, on payment of mortgage

the mortgage money, interest and costs, yet his legal
'^^*-

personal representative will be entitled to the money. Now, y. saker.

however, power is conferred on the personal representatives

(i) Ford V. Olden, 3 Eq. 461. [l) 1 Atk. 603 ; 2 W. & T. L. C.

(k) Newconib v. Bonham, 1 Vem. 1051.

7 ;
Bonham v. Newcomh, Hid. 214 ; 30^30'^!""''^

"'" ^°'^^''''' ^ "^''- '"'

King v. Bromley, 1 Eq. Ca. Abr.
(^) 1 ch. Ca. 283 ; 3 Swanst.

595. 628 ; 2 W. & T. L. C. 1046.

s2
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to convey, the estate being deemed to vest in them as if

it were a chattel real (o) . But this section does not apply-

to land of copyhold or customary tenure {p). In the case

of an absolute conveyance with a collateral agreement for

re-purchase, if the purchaser dies seised, and the person who
conveyed to him then exercises his option of re-purchase,

the heir, and not the executor, of the purchaser will be

entitled to the money (q).

may assign
alone

;

should require
concurrence

III. Assignment of Mortgages.

A mortgagee has power alone at any time to assign the

mortgage ; but the assignee should for his own protection

but assignee always obtain the Concurrence of the mortgagor. This is,

Qf
necessary because the assignee can only take subject to

all equities, and to the state of the account as between the

mortgagor and mortgagee. If the mortgagor does not

concur, he is not bound by the amount of the debt appear-

ing upon the face of the mortgage. If, in fact, the mort-

gage debt has been paid off, the security is determined

;

if partly paid, it is determined pro tanto {r). Further, if

a mortgage is assigned, and the assignee fails to give

notice of the transfer to the mortgagor, his security is

liable to be prejudiced by any payments made by the

mortgagor to the mortgagee subsequent to the assign-

ment (s). A fortiori a mortgagor cannot be prejudiced

by any agreement between a mortgagee and his assignee

to increase the amount of the principal due, as by con-

verting interest into principal (t) ; but if the assignment

or at least

give notice

(«) 44 & 45 Vict. 0. 41, s. 30.

Ip) 57 & 58 Vict. c. 46, s. 88.

[q) St. John t. Wareham, cited 3

Swanst. 631.

{r) Matthews v. TFaJlift/ii, 4 Ves.

118; Williams Y. Sort-ell, ibid. 389.

(«) Chamlers y. Goldwin, 9 Ves.

254 ; Turner t. Smith, (1901) 1 Ch.

213 ; 70 L. J. Ch. 144.

[t] B. of Macclesfield v. Fitton, 1

Vem. 169.
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is with the concurrence of the mortgagor, and there is an

arrear of interest thereon, any interest paid by the assignee

to the mortgagee will be taken as principal, and will carry

interest («).

Moreover, if a mortgagee is in possession, he is con- Mortgagee in

sidered in equity for many purposes as a trustee ; and then,
accountable

if he voluntarily assigns the mortgage, without the consent after assign-

of the mortgagor, he will still remain liable to account for

the profits, on the principle that it would be a breach of

trust to assign to an unreliable person (x). This is not so,

however, where the assignment is directed by order of the

Court {?/).

It has been questioned whether, in cases in which an Assignee may-

assignee purchases a mortgage for less than is due upon it,
"er the wlioie

he is entitled to claim from the mortgagor the whole of mortgage

the original sum, or only the amount which he has paid.

As a general rule, it appears that he is entitled to the

benefit of his piirchase, and may claim the whole debt (s).

But if the purchaser stands in any fiduciary relation &ci(s if there

towards the owner of the estate, as trustee, executor,
relation

'^^^'^

guardian, or agent, he wHl be considered as having

purchased for the benefit of the estate, and will only be

allowed repayment of what he actually gave (a).

IV. Persons entitled to Redeem.

Having discussed some of the principal characteristics of Persons en-

an equity of redemption, the next inquiry is as to what ^gg^.*°
'"*"

persons are or may be entitled to redeem.

(ti) Ashenhurst v. James, 3 Atk. Queensland, S;c. Bank, 36 Ch. D. 25
;

271. 67 L. 3. Ch. 413.

[x] 1 Eq. Ca. Abr. 328 ;
Natwnal

^^j pJ^^^^^ ^_ Y„^gU„, 1 Vem.
Bank o/Austrahav Hand t« Mand

33^ ^ f ^ g 1^ (
Co., i App. Gas. 391. ' '

{y) Sail V. Seward, 32 Ch. D. («) Morret v. Fas7ce, 2 Atk. 52,

430 ; 55 L. J. Ch. 604 ; Magnus v. 54.
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MORTGAGES AT LAW AND IN EQUITY.

(1.) We have seen that the equity of redemption may
descend to an heir. In other words, an heir may redeem

;

and it is sufficient for him to show a prima facie title (6)

.

(2.) An equity of redemption may be devised

—

i.e., a

devisee may bring an action to redeem (c).

(3.) An equity of redemption may be assigned; thus,

an assignee may redeem ((?). If on the assignment an

intention appears to keep the security alive, it is not ex-

tinguished, but enures for the benefit of the assignee (e).

(4.) An equity of redemption, being an estate in the

mortgagor, devolves upon his bankruptcy upon the trustee

;

thus a trustee in banki'uptcy is entitled to redeem (/).

(5.) Judgment creditors, who have a lien on an equity

of redemption, are entitled to redeem (g) ; but it is neces-

sary that they should have issued execution under 23 & 24

Vict. c. 38, or 27 & 28 Vict. c. 112 {h), as otherwise then-

Ken on the land is not complete. It is to be observed that

the appointment of a receiver operates as an equitable

execution, and a judgment creditor is entitled to this

remedy (^).

(6.) A plaintifE in a creditor's suit for administration

may, after a decree for sale of the real estate, bring an

action against the mortgagee to redeem, in order to carry

out the sale {k).

(7.) When an equity of redemption became forfeited to

the Crown, the Crown or its grantee might redeem (l).

(8.) So a lord claiming the reversion by escheat may
redeem a mortgage term (m).

(i) Fpm T. Bowreman, 3 Swanst.

241, n. ; Lloyd y. Wait, 1 Ph. 61.

(e) Lewis v. Nangle, 2 Ves. sr.

431.

{d) Amn., 3 Atk. 314.

[e) Thome v. Cann, (1895) A. C.

11 ; 64 L. J. Ch. 1 ; Liquidation,

&c Co. V. Wilhughby, (1898) A. C.

321; 67L. J. Ch. 251.

(/) Franklyn v. Fern, Barnard.

Ch. 30.

(g) Stonehewer t. Thompson, 2

Atk. 440.

(A) E. of Cork v. Russell, 13 Eq.
210, 215 ; see now 63 & 64 Vict,

u. 26.

(i) Anglo- Italian Sk. v. Davies,

9 Ch. D. 275 ; Westhead v. Miley,

25 iUd. 413 ; 53 L. J. Ch. 1153.

(k) Christian v. Field, 2 Ha. 177.

(l) Att.-Gen. v. Crofts, 4 Bro.
P. C. 136.

(m) Lowne v. Morris, 3 Ha. 394.
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(9.) Where a voluntary conveyanoe was void under Volunteers.

27 Eliz. c. 4, as against purchasers, and so against the

mortgagee, who is pro tanto a purchaser, nevertheless a

volunteer under such a conveyance of an equity of redemp-

tion was permitted to redeem (w).

(10.) In short, any person interested in the equity of ^y person

redemption may redeem

—

e.g., a dowress (o) ; a tenant tor equity of re-

life, remainderman or reversioner (jj), the tenant for life "iemption.

having the first option, his consent being necessary to

redemption by a remainderman {q) ; a tenant by the

curtesy (?•) ; a jointress (s) ; and a lessee (t).

(11.) Lastly, a subsequent mortgagee may redeem, A subsequent

making the mortgagor or his heir a party to his action (m).
'^° ^^^ee.

Any person entitled to redeem the mortgage may redeem

any incumbrancer prior to himself on payment of his prin-

cipal, interest and costs (x) ; and on tendering the redemp-

tion money he is entitled to a delivery of the title deeds,

and to have a conveyance of the property redeemed (y).

A mortgagor entitled to redeem has power to require the

mortgagee, instead of reconveying, to assign the mortgage

debt, and convey the property to any third person (z) ; and

this right can be enforced against any mortgagee tcho lim

not been inposses.sion,hj the mortgagor and each incum-

brancer, notwithstanding any intermediate incumbrance.

In case of conflicting claims, the requisition or a prior

incumbrancer prevails over that of a subsequent incum-

brancer or the mortgagor (a).

(«) SandY. Cartwriffht, 1 Ch. Ca. (?() Fell v. Urown, 2 Bro. 0. C.

69 ; see now S6 & 57 Vict. c. 21. 276 ; Farmer v. Curtis, 2 Sim. 446.

(o) Falmer v. Daniy, Free. Ch. (;;;) Exp. C'arr, 11 Cii. D. 62
;

137. Flton V. Curteis, 19 ibid. 49.

Ip) Aynshj v. Reed, 1 Dick. 249. (y) Fearce v. Morris, 5 Ch. 227.

(q) Ravald v. Russell, To. 9
;

(-) 44 & 45 Vict. o. 41, s. 15.

Front V. Cock, (1S9S) 2 Ch. 808 ; 66 («) 45 & 46 Vict. c. 39, s. 12 ;

£. J. Ch. 24. ^«''™« ^- *'"*''' 20 Ch. D. 724 ;

', ,' ' ,, ,.,, T-, , „,_ and see Alderson v. Flqey, 26 ibid.
(r) Jmes v. Meredvth, Bunb. 357. jg^ . ^.^^-^^^^^ ^ jj^^j^J^^ ^'^ q^_ ^
(s) SowardY. Sams, sup. Tp. 255. igi ; 59 L. J. Ch. 567 ; Prytherch

(t) Tarn v. Turner, -39 Ch. D. v. Williams, 42 Ch. D. 699 ; 59

456 ; 67 L. J. Ch. 452. L. J. Ch. 79.
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No power to

redeem before
the time
naiaed.
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six months'
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apart from
the statute.

Disability.

V. Time of Redemption.

1. A person cannot redeem before the time appointed in

the mortgage deed, although he tenders to the mortgagee

both the principal and the interest due up to that time (S).

If he does not pay the debt at the appointed time, he must

give sis months' notice of his intention to do so, and pay-

punctually on the expiration of the notice, siace it would

evidently be unfair to the mortgagee to compel him to

accept his money vdthout giving him an opportunity of

providing for its reinvestment. If, however, the mortgagee

demands, or takes any steps to compel payment, no notice

is required, nor is interest payable in lieu thereof (c). But

when a foreclosure order has been made, the mortgagor

cannot claim to redeem on an earlier day than that fixed

by the order, on payment of the principal money with

interest to the day of payment only id).

If due notice is given, and then the mortgagee refuses

to accept a full tender of the principal, interest, and costs,

thus compelling the mortgagor to seek a remedy in an

action for redemption, the mortgagee will be compelled to

pay the costs of the action (e).

2. Independently of the Statute of Limitations (/), a

mortgagee could not generally be distm-bed after twenty

years' possession without any acknowledgment of the

mortgagor's title (g^). The imprisonment, infancy, cover-

tm'e, or absence beyond seas of the mortgagor were re-

garded as exceptional circumstances entitling him to

exceptional consideration, and, after the analogy of the

older statute (/?), ten years were allowed after the removal

(5) Sroun v. Cole, 14 Sim. 427
;

West Derby Union t. Mctrop., ^-c.

Son., (1897) A. 0. 647 ; 66 L. J.

Ch. 726.

(c) lefts v. SutcUns, 13 Eq. 176;

Frescott v. Fhipps, 23 Ch. D. 372
;

Fovillr. Endlc, (1896) 1 Ch. 648;

66 L. J. Ch. 542; Smith v. S.,

(1891) 3 Ch. 550 ; 60 L. J. Ch. 694.

{d) Bill^r. Rowlands, (1897) 2 Ch.
361 ; 66 L. J. Ch. 689.

(e) Grugeon v. Gerrard, 4 T. & C.

Ex. 119, 128; Sarmer v. Friei
'

16 Beav. 569.

(/) 3 & 4 "WiU. IV. 0. 27.

(g) Anon., 3 Atk. 313.

[h) 21 Jao. I. c. 16.
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of the disability («') . Moreover, even in the absence of Aoknowledg-

fraud or oppression, a very slight act of acknowledgment

of title on the part of the mortgagee, such as keeping

private accounts of the profits, sufficed to preserve the

equity of redemption (A-) . A fortiori the keeping of ac-

counts with the mortgagor or his heir, or an acknowledg-

ment of the equity of redemption in a conveyance or

devise, would suffice for that purpose (/) ; and even parol Parol evi-

evidence of the conversation of the mortgagee has been
^''^'

admitted on behalf of a mortgagor seeking redemption {in).

But the acknowledgment, to be effectual, should, it seems,

be made before the expiration of the statutory period (k) .

3. Many of the difficulties which thus arose on the statute 3 & 4

question of acknowledgment were put an end to by 3 & 4 ^07 ^28

"Will. IV. c. 27, which fixed the limitation of the mort-

gagor's equity at twenty years after the time at which the

mortgagee obtained possession or receipt, unless in the

meantime an acknowledgment of the title of the mortgagor,

or of his right of redemption, should have been given to

the mortgagor or some person claiming his estate, or to

an agent of such mortgagor or person, in u-riting signed

by the mortgagee or the person claiming through him.

The same statute further provides that if there be more

than one mortgagor, or more than one person claiming

through the mortgagor or mortgagors, such acknowledg-

ment if given to any of such mortgagors or persons, shall

be as effectual as if given to all ; but that if there shaU be

more than one mortgagee, &c., the signature of one shall

be only effectual against himself and the persons claiming

through or under him (0)

.

This section has now been replaced by the provisions 37 & 38 Vict.

0. 57.

(i) Jenner v. Tracy, 3 P. Wms. Gonwaxj v. Shrimpton, 5 Bro. P. C.

287, n. 187.

,,,„.„ ,, , -J. J o W JPerryv.Marston, 2 Cox, 2S5
;

(k) Fanfaxv. Montague^ cited 2
^^^ ^^.^.^^ ^ ^ ^ ^^ '^^^_

Ves. jr 84 ;
Hms^rd v. Hardy, 18

^^^ MarLick v. Eardingham, 15
Ves. 455. Ch.D. 339.

(1) Smart v. Emt, 4 Ves. 478, u.

;

(0) Sect. 28.
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of a more recent statute {p) wHch came into operation on

the Ist January, 1879, and which enacts that when a mort-

gagee shall have obtained possession or receipt of the profits

of land, or of any rent comprised in his mortgage, the

mortgagor, or any person claiming through him, shall not

bring any action or suit to redeem the mortgage, but

within tivehe years next after the time at which the mort-

gagee obtained such possession or receipt, unless in the

meantime an acknowledgment in writing of the title of

the mortgagor or of his right to redemption shall have been

given to the mortgagor, or to some person claiming his

estate, or to the agent of such mortgagor or person, signed

by the mortgagee or the person claiming through him;

and in such case no action shall be brought but within

twelve years after such acknowledgment. The provisions

for the cases of an acknowledgment by one of two or more

mortgagors or to one of two or more mortgagees correspond

to those of the earher Act.

Time will not run under these Acts against the mortgagor

while the possession of the mortgagee is not adverse, but

may be referred to another title ; thus, for instance, if a

mortgagee having purchased the estate of a tenant for life

who has joined the remainderman in mortgaging the

estate, enters into possession, time will not run against the

remainderman during the life of the tenant for life (j),

because until the death of the latter the mortgagee's

possession does not conflict with the rights of the remain-

derman.

4. There are numerous cases respecting the question as

to what is a sufficient acknowledgment within the statutes.

It will be observed that by the language of both Acts the

acknowledgment must be given to the mortgagor himself,

or to those claiming his estate; an admission to a third

person does not suffice, except indeed to an agent or

[p) 37 & 38 Vict. c. 57.

(q) Byde v. JDallaway, 2 Ha. 528

;

Suffilly. Willcmson, 38 Ch. D. 480

;

57 L. J. Cli. 1019.
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solicitor of the mortgagor or claimant (r). No particular

form of acknowledgment is required, nor need the amount
due be stated (s) ; an acknowledgment will not, however,

be inferred from equivocal expressions {t)

.

It has been decided that the sections suspending the

running of the statute pending disability do not apply as

between mortgagor and mortgagee (u).

VI. Mortgage of Wife's Fvoperhj hy Husband and Wife.

It is a well established rule that whenever a husband Wife's estate

and wife join in mortgaging the wife's estate of inheritance oSy^as^a

for the benefit of the husband, her estate will be con- surety,

sidered only as surety for his debt ; and on the husband's

death the wife or her heir will be entitled to have her

estate exonerated out of his property, and will be preferred

to the legatees, though not to the creditors of the hus-

band {x).

Upon the same principle where a wife paid her husband's If wife pays

mortgage debt by a loan out of her separate estate, she ^e'^maf stand

was held entitled to stand in the place of the mortgagee (y),
m place of the

and where she joined with him in charging her estate she ° '

was similarly entitled (s) . A fortiori, if she alone mort-

gages her separate estate to raise money for her husband,

she is in the same position as any other of his creditors (a).

(r) Trulock V. JRohj, 12 Sim. 402
;

Ch. 603 ; Sands to Thompson, 22
2 Ph. 395 ; Slansfield y. Eobson, 3 Ch. D. 614 ; 52 L. J. Ch. 406.

De G. M. & G-. 620.
(a;) Tate v. Austin, 1 P. "Wms.

(s) Ibid. ; St. John y. Boughton, 264 ; Hudson v. C'armichael, Kay,
9 Sim. 219. 613, 620.

(0 Thompson v. Bowyer, 9 Jur. , , Parteriehe v Poiolet 2 Atk
N. S. 863 ; Astbury v. A., (1898) 2 „„7)

J--^^" tenc/ie v. rowlet, J, AtJr.

Ch. Ill; 67L.J.Ch.471.
,\ rri r, v ^ ,v

(h) Kinsman y. Bouse, 17 Ch. D. W -f*"^- ! Sobmson y. Gee, 1 Ves.

104 ; 60 L. J. Ch. 486 ; Forster v. sr. 252.

Fatterson, 17 Ch. D. 132 ; 50 L. J. (a) Hudson v. C'armichael, sup.
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But in order to claim exoneration from the husband's

estate, the debt must be distinctly his debt. A mortgage

of the wife's estate in order to pay debts contracted by

her before marriage {b), or a mortgage effected before her

marriage, which the husband afterwards covenants to pay,

win not be charged against the husband's property to

exonerate that of the wife (c). And the same rule applies

if the wife receives into her own hands or has the absolute

disposal of the mortgage money (d). The bm'den of proof

is not, however, on the wife, to show that the money was

applied for her husband's benefit, but it is for his represen-

tatives to show that it was not so {ej ; and they may avail

themselves of parol declarations of the wife for this pur-

pose (/).

Where the wife's estate is mortgaged, notwithstanding

that the equity of redemption is reserved to the heirs of

the husband, there will be a resulting trust for the wife

and her heirs (g) . The mere form of reservation is not

sufiioient to alter the previous title, but is considered as an

inaccuracy or mistake to be corrected by the state of the

title as it was before the mortgage (h).

Nevertheless, if it appears to have been the intention of

the wife to alter the limitation of the equity of redemp-

tion, effect will of course be given to it. The presumption

is the other way, but may be rebutted by satisfactory evi-

dence («')

.

(S) Zewis V. Nangle, 1 Cox, 240
;

Amb. 150.

{c) Bagot v. Oughton, 1 P. Wms.
347.

[d) Clinton v. Sooper, 1 Vea. jr.

173 ; 3 Bro. 0. C. 201, 212 ; Thomas

V. T., 2 K. & J. 79.

[c) Kinnoul v. Money, 3 Swanst.

202, 208, n.

(/) Clinton v. Hooper, sup.

{g) Suntingdon t. H., 2 Vem.
437 ; Sroad v. £., 2 Ch. Ca. 161.

(A) Suscombe v. Hare, 6 Dow, 1

;

2 Bli. N. S. 192
; Joms v. Davies,

8 Ch. D. 205 ; PlomleyY. Feltm, 14

App. Cas. 61 ; Williams v. Mitchell,

(1891) 3 Ch. 474; 60 L. J. Ch. 807

;

Davis V. JFhitehead, (1894) 2 Oh.
133 ; 63 L. J. Ch. 471.

(i) Jackson v. James, 1 Bli. 104
;

Meeve v. Sicks, 2 S. & S. 403.
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VII. Mortgages of Personalty—Bills of Sale.

For the protection of creditors against secret dispositions

of property to their prejudice, and at the same time for the

protection of debtors against the machinations of money-

lenders, mortgages of personal chattels have been made the

subject of special legislation.

Before, however, directing attention to the proyisions of

the Acts by which such transactions are regulated, it is

necessary to refer to certain rules which, apart from the

statutes, distinguish mortgages of personalty from mort-

gages of real estate.

First, the distinction must be observed between a mort- Mortgage

gage and a pledge, a distinction analogous to that of Roman ^^jj pledge.

Law between the contracts of hypotheca axLiptgniis.

We have seen that a mortgage is a conveyance or trans-

fer of property upon condition, becoming absolute if the

condition is not performed, but subject to be avoided by

performance of the condition. And this definition is as

applicable to mortgages of personalty as to those of realty.

A pledge or pawn, on the other hand, is a security pledges,

created by the actual or constructive delivery of the

possession of a personal chattel to a bailee, or pledgee, the

general propei-ty in the chattel remaining in the pledgor

;

the pledgee having only a special property or right of

retainer until the payment of the debt secured (k). The

law as to pledges does not require detailed exposition here,

falling rather under the head of bailments at Common
Law than under any doctrine of equity.

A pledgee can, only under special circumstances, sue in Remedies of

equity for foreclosure and sale of his pledge (l), though if
pledgee.

a time for redemption has been fixed by the contract, he

may, on giving due notice to the pledgor, sell without

(/c) Jones Y.Smith, 2 Yes. JT.sn, Carter v. Wake, i Ch. D. 605;

i1%; North-Western Blc.Y. Foynter, „ i n it c r, r,i nn
\\lii) A. 0. 56 : 6i L. J. P. C. 27.

^'"''"^ '^'"^'^' *^- ^°- ^- '^'W, 22

(V) Exp. Momtfort, 14 Ves. 606

;

Ch. D. 549.
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applying for the authority of a judicial decree (m). If no

time has heen fixed for payment there must be a previous

demand («). The same rules apply when the subject-

matter of the security is a chose in action («). A Court of

Common Law is, however, the proper forum for a pledgor

seeking to redeem, unless the need of some special equit-

able relief, such as account, or an assignment of the pledge,

necessitates an appeal for equitable assistance (o).

Eeversionary interests in settled funds are commonly

resorted to as a security, and money raised thereon by

mortgage. In such a case if the reversion falls into

possession before the mortgagee has exercised his power of

sale, the mortgagee is entitled only to the amount of his

mortgage debt and interest ; and if there is a surplus, the

settlement trustees must hold it for the benefit of subse-

quent incumbrancers, or, if there are none, of the mort-

gagor (jj).

Mortgages of ships are subject to special statutory

provisions, and a legal mortgage must be expressed and

transferred in the forms prescribed by the Merchant

Shipping Act, 1894 {q), and duly registered. Interests

arising under contract or other equitable interests may be

enforced by or against owners and mortgagees of ships in

the same manner as in respect of any other personal pro-

perty. Semble that an agreement to transfer a ship is not

within the registration clause of the Act (r). Registered

mortgages rank according to theu" dates of registration

;

but an um-egistered mortgage is valid as between mort-

gagor and mortgagee, and generally against all persons

except a subsequent registered mortgagee (s).

(m) Martiny. Seid, 11 C. B. N. S. {p) Jeffery v. SayUs, (1896) 1 Oh.
730 ; Kemp v. Westbrook, 1 Ves. sr. 1 ; 65 L. J. Ch. 188; of. ReFoligno's
278 ; Jones v. Marshall, 24 Q. B. D. Mortgage, 32 Beav. 131.

269 ; 59 L. J. Q. B. 123. {q) 57 & 58 Viot. c. 60.

(m) France v. Olarle, 22 Ch. D. ()•) Batihyany v. JBouch, 60 L. J.

830 ; 26 ih. 257 ; 52 L. J. Ch. 362
; Q. B. 421.

53 ib. 588. (s) Keith v. Burrows, 2 App. Cas.
(o) Jones V. iSmith, 2 Vea. jr. 636 ; Black v. Williams, (1895) 1

272. Oh. 408 ; 64 L. J. Ch. 137.



M0ET6AGES OF PERSONALTY—BILLS OF SALE. 271

Mortgages of leaseholds generally follow the analogy of Leaseholds.

those of freeholds, giving rise to the same remedies of

foreclosure or sale on the one hand, and redemption on the

other. There is, however, an important distinction between Personal

such mortgages and mortgages of personal chattels. The o'^^**^!^-

latter are indeed subject to redemption in the usual way
(f) ;

but the mortgagee, after breach of condition, has a right

to sell after a reasonable time, upon giving due notice,

without suing for foreclosure (««) . And the same applies to

a mortgage of shares (ar) . Moreover, there being no

statute of limitation applying to a mortgage of personal

property, the right of foreclosure may be asserted, notwith-

standing that the personal remedy for the mortgage debt

is statute barred (y)

.

But the chief distinctions relating to mortgages of Bills of Salo

chattels are those which arise from the provisions of the °
'*'

BiUs of Sale Acts, 1854, 1878 and 1882 (z).

The causes which led to legislation on this subject are weU 17 & is Vict.

indicated in the preamble to the Act of 1854, which recites

that " Frauds are frequently committed upon creditors by
" secret bills of sale of personal chattels, whereby persons

" are enabled to keep up the appearance of being in good
" circumstances and possessed of property, and the grantees

" or holders of such bills of sale have the power of taking

"possession of the property of such persons to the

" exclusion of the rest of their creditors."

In order to check such dishonest obtaining of credit, this

Act provided that all bills of sale of personal chattels

whereby the grantee or owner should have the power,

with or without notice, to seize or take possession of the

property subject thereto, should, unless registered as therein

directed, be void as against the assignees in bankruptcy, or

[t] Kemp T. Westbroolc, sup. 1 Ch. 579.

lu] Tucker t. Wilson, 1 P. Wms. (j/) London ^ M. Bk. t. Mitchell,

261. (1899) 2 Ch. 161 ; 68 L. J. Ch. 568.

(x) Bevergesv. Sandemann, (1901) (2) 17 & 18 Viet. c. 36 ; 41 & 42

1 Ch. 70 ; 70 L. J. Ch. 47 ; (1902) Vict. c. 31 ; 45 & 46 Vict. e. 43.
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under an assignment for the benefit of creditors of the

grantor, and as against all persons seizing the property

comprised therein in execution of any process of the Courts,

so far as regarded the property in or right to the possession

of any personal chattels comprised therein, which at or after

the time of such bankruptcy or the execution of such

assignment or of the executing such process, and after the

expiration of twenty-one days, should be in the possession

or apparent possession of the person making the bill of sale.

The great number and difficulty of the questions arising

respecting the interpretation of this Act necessitated

further legislation for their satisfactory solution. At the

same time it was found necessary to provide for and

counteract some ingenious modes of evading the Act which

had been invented by keen practitioners, and further to

provide for the protection not only of the creditors of the

grantor, but of the grantor himself. Hence the more

detailed and stringent measures of 1878 (a) and 1882 (5),

by which statutes the law respecting mortgages of personal

chattels is now regulated.

It must suffice to briefly summarize the results of this

legislation.

Meaning of ] . Under the Act of 1878, the expression " Bill of Sale
"

includes assignments, transfers, declarations of trust with-

out transfer, inventories of goods with receipt thereto

attached, or receipts for purchase-moneys of goods and

other assurances of personal chattels, and also powers of

attorney, authorities or licences to take possession of per-

sonal chattels as security for any debt, and also any agree-

ment, whether intended or not to be followed by the

execution of any other instrument, by which a right in

equity to any personal chattels or to any charge or security

thereon shall be conferred. Marriage settlements and

(a) 41 & 42 Viot. 0. 31. (b) 45 & 46 Vict. c. 43.
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agreements for settlements are exempt from the Act (c)
,

but not post-nuptial settlements (d).

The Act of 1882 only applies to bills of sale or other

documents included in the above category, which are

given as security for money lent (e). It declares void all

bills of sale for sums under £30 (/). Neither Act applies

to the debentures of incorporated companies (g) . But the

debentures of an industrial or provident society which is

under no statutory obligation to keep a register of securities

are not within the exemption and require registration as

bills of sale (A).

2. A bin of sale must now be duly attested and regis- Registration.

tared within seven days of its execution ; and an affidavit

must be registered with it stating the execution and the

true date thereof, and the residence and occupation of the

grantor and of the attesting witnesses. Where the biU of

sale is by way of absolute gift, the execution must be

attested by a solicitor. Hire purchase agreements, if bond

fide, are not within the Act and do not require registra-

tion ; but it is otherwise if there is in effect a bill of sale

as security under the colourable form of such an agree-

ment {/).

If two or more bills of sale are given comprising in Priority,

whole or in part the same chattels, they shall have priority

in order of the date of their registration as regards such

chattels (/.) . Moreover, the registration of a bill of sale

must be renewed every five years (/) or it will be wholly

void (;w) ; and where a subsequent bill of sale is executed

(c) S. 4 ; Wenman v. Lyon, (1891) (h) G. N. Ry. Co. v. Coal Co-ope-

2 Q. B. 192; 60 L. J. Q. B. 663. rative Soc, (1896) 1 Ch. 187 ; 65

(d) AsMon T. Blachshaw, 9 Eq. L. J. Ch. 214.

510. (i) Beckett v. Tower Assets Co.,

(e) Swift T. Pannell, 24 Ch. D. (1891) 1 Q. B. 638 ; 60 L. J. Q. B.
210. 493 ; Jlellor's Trustee-^. Mms, (1902)

(/) S. 12. 1 Q. B. 137.

{ff)
Re Standard Manufacturing [k) 41 & 42 Vict. o. 31, d. 10.

Co., (1891) 1 Ch. 627; 60 L. J. Ch. [T) S. 11 ; Exp. Furber, (1893) 2

292 ; Ttichards v. Kidderminster Q. B. 122 ; 62 L. J. Q. B. 355.

Overseers, (1896) 2 Ch. 212; 65 (m) Fentony. Blytlie, 25 Q,.B.D.
L. J. Ch. 502. 417 ; 59 L. J. Q. B. 589.

S. T
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within or on the expiration of seven days after the execu-

tion of a prior unregistered bill of sale, and comprises aU

or any part of the personal chattels comprised therein, and

is given as security for the same or any part of the same

debt, such subsequent biU. shall be absolutely void as

regards such chattels and debt, unless proved to have

been given hona fide to correct some material error in

the prior bill of sale (w) . Time for registration may be

extended, but not so as to prejudice the rights of third

parties accrued in the meantime (o).

Form of biU 3. If given as secui'ity for money lent, a bill of sale

° ^^ ®
must contain a schedule specifically enumerating the per-

sonal chattels comprised thereia, and is void, except as

against the grantor, in respect of any personal chattels not

so described {p) ; and must be made ia accordance with

the form in the schedule to this Act annexed. This form

requires the consideration given to be stated, and the state-

ment must be clear and precise (j). The rate of interest

must also be stated (r), and the time or times at -which

the payments of principal and interest are to be made is)
;

and it further provides that the chattels assigned shaU not

be Uable to seizure for any cause other than those specified

in sect. 7 of the Act ; namely, in case of (1) default by the

grantor of payment, or in the performance of covenants

necessary for marataining the security ; or (2) in case of

his bankruptcy, or distraint for rent, rates, or taxes; or

(«) S. 9 ; Tuck v. S. Cos. Blc, 42 427 ; 57 L. J. Ch. 961 ; Darlow

Ch. D. 471 ; 58 L. J. Ch. 699. v. Bland, (1897) 1 Q. B. 125 ; 66

(o) Exp. Furier, (1893) 2 Q. B. L. J. Q. B. 167 ; Thamas v. Searles,

122; 62 L. J. Q. B. 589; Crew y. (1891)2Q.B.408; 60L. J.Q.B.722.
Ciimminffs, 21 Q. B. D. 420 ; 67 ()•) See Myers v. JSlhott, 16 Q. B.

L. J. Q. B. 641 ; Se Spiral Globe, D. 526 ; £xp. Stanford, 17 ill. 259

;

Ztd., (1902) 1 Ch. 396. Edwards v. Marston, (1891) 1 Q. B.

(p) 46 & 46 Vict. c. 43, s. 4. 225 ; 60 L. J. Q. B. 202 ; Lnmley

See Roberts v. E., 13 Q. B. D. 794

;

v. Simmons, 34 Ch. D. 698.

Witt T. Banner, 19 ib. 276 ; 20 ib. (s) See Betherington v. Groome,

114; Kelly v. Eellond, ib. 569; 13 Q. B. D. 789; Sibley \. Eiggs,

Mickey V. Greenwood, 25 Q, B. D. 15 ib. 619 ; Eiiqhcs v. Little, 18 xb.

277 • 69 L. J. Q. B. 413. 32 ; Exp. Sasluck, (1894) 1 Q. B.

[q) Sharp v. McEenry, 38 Oh. D. 444 ; 63 L. J. Q. B. 209.
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(3) on fraudulent removal of the goods ; or (4) on non-pro-

duction without reasonable excuse of the last receipt for

rent, rates, or taxes; or (5) in case of execution levied

against the goods of the grantor. See also cases cited

below as to the requirements of the statutory form {t)

.

The form does not admit of a valid bill of sale of after-

acquired property [u), but a covenant to replace damaged
articles by others of equal value has been sustained as

being for the maintenance of the security («)

.

4. The expression "personal chattels " is in the present Definitions:

Act more fully explained than in that of 1854. The Act
f^attels^;

of 1878 has expressly provided for some difficulties which

arose under that Act, by enacting that personal chattels

shall mean goods, furniture, and other articles capable of

complete transfer by delivery, and (when separately assigned

or charged) fixtures and groidng crops ; but shall not include

fixtures (except trade machinery as elsewhere described)

when assigned together with a fi-eehold or leasehold inte-

rest in any land or building to which they are afiixed ; nor

growing crops when assigned together with any interest in

the land on which they grow {y). Fixtures and growing

crops are not to be deemed to be separately assigned or

charged by reason only that they are assigned or charged

by separate words, or that power is given to sever them, if

by the same instrument any freehold or leasehold interest

in the land or building to which they are affixed or in the

land on which such crops grow, is also conveyed or assigned

to the same persons or person (z). But cases in which

power is given to sever and separately sell personal chattels

[t) Simmons t. Seseltme, (1892) [u] Thomasv. Kelhj, 13 Aj^-p. Ca,s.

A. C. 100; 61 L. J. Ch. 252 "" -- -^ ^ '^ - -"

Molcini V. D., (1895) 1 Q. B. 898

64 L. J. Q. B. 427 ; Liiifoot y
Fochett, (1895) 2 Ch. 835 ; 64 L. J.

Ch. 752 ; Edwards v. Marcus, (1894) W
1 Q. B. 587 ; 63 L. J. Q. B. 363

Feace T. Brookes, (1895) 2 Q. B

506 ; 58 L. J. Q. B. 66.

{x) SeedT. Bradley, fl894) 1 Q. B.
319 ; 63 L. J. Q. B. 387.

(z) S. 7 ; Btttcheldor T. Yates, 38
Ch. D. 112; 67 L. J. Ch. 697;

461 ; 64 L. J. Q. B. 747 ; Saunders Brooke v. B., (1894) 2 Ch. 600 ; 64

T. White, (1902) 1 K. B. 472. L. J. Ch. 21.

t2
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are distinguishable and registration is necessary (a).

Grenerally if a document in the nature of a bill of sale is

in part bad, lacking registration, other proyisions therein

operating as collateral security are not necessarily thereby

avoided, if distinctly severable (6).

Trade machinery is the subject of important new pro-

visions. A detailed and exhaustive definition thereof is

given, and it is expressly declared to be 'within the expres-

sion " personal chattels."

Apparent 5. The definition of the term " apparent possession
"

T)0SS6SS10I1
J- J- -*-

remains in the Act of 1878 the same as in that of 1854.

The " occupation " must be a de facto occupation ; mere

tenancy without residence will not suffice (c), but if the

debtor is allowed the use of the goods, notwithstanding the

formal putting a man into possession for the grantee, the

debtor is none the less deemed to be in apparent posses-

sion {d). Secus, however, if the man in possession really

has control of the goods (e). Where the situation of the

goods is consistent with either the husband's or the wife's

possession, the law attributes the possession to the one

having the legal title (/). Wrongful possession takes a

case out of the Act (g)

.

It was enacted by the Act of 1878 {h) that chattels com-

prised in a bill of sale which has been and continues to be

duly registered under the Act shall not be deemed to be ia

the possession, order, or disposition of the grantor of the

bUl of sale within the meaning of the Bankruptcy Act.

This section has been repealed by the Act of 1882, s. 15,

in respect of bills of sale given by way of security ; but

la) CKmpsmY. Coles, 23 Q. B. D. Exch. I. .

465 ; 58 L. J. Q. B. 346 ; Small v. (d) Exp. Jay, 9 Ch. 697 ; Exp.

N. P. Bk., (1894) 1 Ch. 686 ; 63 Hooman, 10 Eq. 63 ; Exp. Lewis, 6

L. J. Ch. 270 ; Johns v. Ware, Ch. 626.

(1899) 1 Ch. 359; 68 L. J. Ch. 155. (e) Re Francis, 10 Ch. D. 408,

{b) Monetary Advance Co.y. Cater, 414.

20 Q. B. D. 785 ; 57 L. J. Q. B. (/) Ramsey v. Margrett, (1894) 2

463 ; Re Isaacson, (1895) 1 Q. B. Q. B. 18 ; 63 L. J. Q. B. 513.

33 ; 64 L. J. Q. B. 191. {g) Exp. FHcher, 5 Ch. D. 809.

(c) EoUmon v. Briggs, 6 L. E. [h) S. 20.
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notwitlistanding the repeal the effect of sect. 3 of the last Act
is that chattels comprised in a bill of sale registered under

the Act of 1878 before the coming into operation of the

Act of 1882 are not, so long as the registration is subsist-

ing, within the order and disposition clause («').

It has already been seen that debentures issued by Debentures,

incorporated companies are not within the Bills of Sale

Acts. Such debentures usually affect the personalty of the

company, and are, therefore, appropriately considered

under the present title. But, though in form and effect

mortgages, the remedies of debenture holders are in some

respects peculiar, owing to the nature of the sectirity, and

deserve separate mention. The most ustial resource is the

appointment of a receiver, or in a suitable case a receiver

and manager (k) . But, if other remedies prove insuffi-

cient, a winding-up order may be obtained (^), or an

order for foreclosure («?), or for sale of the property

included in the security, imless the company is one of a

public character, such as a tramway company (n).

(i) Exp. Izard, 23 Oh. D. 409. L. J. Oh. 208, 519.

(k) TiUett V. Nixon, 25 Ch. D.
(;) jj^ Fortsmotiih Tramways,

238 ; 53 L. J. Ch. 199 ;
Mal-ins v. (1892) 2 Ch. 362 ; 61 L. J. Ch. 462.

/iofaon, (1891) 1 Ch. 133 : 60 L. J. , , o,, ^ Tr.,,.n„ MSQi^ o
ni, TCA Tr W I. A- 41 T' t ("') iiaaler v. liorley, (1894) 2
Ch. 164: McJlahon v. Aorth Aeiit p,o ,'^„

. ^q t t r^i, '<;i -l't
r ITT J /iQni\ o m, TAo . rn Cn. 10 bi Li. J. Ch. 06I Jilias
Iron JForfcs, (1891) 2 Ch. 148 60 r< j-, 1 r n /ion^\ 1 nu
T T /-ii, 0-0 7j Tr 7 7 /lonoi ^- Contaiental, &e. Co., (189() 1 Ch.
1j. J. Ch. ill; Re Maslidyne, (19,9%) .., „^ ^ t r<u nio
1 Ch. 133; 67 L. J. Ch. 125;

^" • 66 L. J. Ch. 273.

Edwards Y. Standard RoUinq Stock, («) Marshall v. S. Stafford Train

-

(1893) 1 Ch. 574 ; 62 L. J. Ch. 605
;

ways, (1895) 2 Ch. 36 ; 64 L. J. Ch.
Bartlett t. W. 21. Tramways, (1893) 481 ; but see Bartlett v. W. M.
3 Ch. 437

; (1894) 2 Ch. 286 ; 63 Tramways Co. (No. 2), sup.
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Section II.

—

Eights of Mortgagok and Mortgagee.

I. Mortgagor in Possession.

II. Accounting.

III. Remedies of Mortgagees.

lY. Tacking.

Y. Consolidation.

Not account

-

able for

profits.

After default
liable to evic-

tion.

Powers of

leasing.

44 & 45 Vict,

c. 41.

I. Rights of a Mortgagor in Possession.

While a mortgagor remains in possession he is not

required to account for the rents and profits of the mort-

gaged estate {a) ; nor is his agent, or any person claimiag

under his voluntary revocable deed {h) . He is not liable

to pay an occupation rent, unless and until a receiver is

appointed, and demand made (c).

He has not, however, an norestricted power of dealing

with the estate as its owner. As soon as default has been

made, he is in the position somewhat analogous to that of

a tenant at will of the mortgagee : he is liable to eviction

without any notice {d) ; but, herein differing from a tenant

at will, he has no right to the emblements, these being part

of the security (e).

By 44 & 45 Yict. c. 41, s. 18, a mortgagor in possession

is enabled to make certain leases valid against any iucum-

brancer(/), and a mortgagee in possession is enabled to

(a) Colman v. D. of St. Allans, 3

Ves. 25.

(A) Eele v. Bexky, 20 Beav. 127.

(c) Torkshire Banking Co. v. Mul-
lan, 35 Ch. D. 125.

(d) Doe d. Boiij v. Maisij, 8 B. &

C. 767.

(«) Keech t. Hall, Doug-. 22.

(/) Wikon V. Queen's Club, (1891)
3 Ch. 522; 60 L. J. Ch. 698;
Browne v. Feto, (1900) I Q. B. 346

;

2 Q. B. 653 ; 68 L. J. Q. B. 869.
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make similaj leases valid against all prior incumbrancers

and the mortgagor. The leases so authorised are agricul-

tural leases for twenty-one, and building leases for ninety-

nine years, taking effect in possession not later than twelve

months after date ; they must reserve the best reasonable

rent, and in other respects comply with the provisions of

the Act. When made by a mortgagor in possession, a

counterpart must be delivered to the mortgagee. If after

a lease granted by a mortgagor in possession the mort-

gagee takes possession, giving notice to the tenant to pay

rent to him, the mortgagee is entitled by virtue of the Act

to enforce the covenants and conditions of the lease as if

he had been a party to it, and this right cannot be affected

by any collateral agreement between the mortgagor and

the lessee {g) . A mortgagee so entering into possession is

liable to the tenant to the same extent as the lessor for any

compensation under 53 & 54 Yict. c. 57. The Conveyancing

Act came into operation on the 1st Jan., 1882, and only

applies to mortgages made after that date. These powers

may, moreover, be excluded or increased by express contract.

In cases not within the statute, neither mortgagor nor

mortgagee could alone make a valid lease, unless, of com'se,

power so to do was reserved by the deed {h), or under

exceptional circumstances (?) . It should be noted that

mining leases are not authorised.

Siace the produce of the land is considered as part of M:orta:agor

the security, a mortgagor in possession may be restrained ^rJined'^froni

by iniunction from committing waste on the estate, as, for waste, if the

n ji_- j_- T /7\ A •
security IS

instance, from cuttmg timber (A-). A mortgagee is not, thereby

indeed, as a matter of course, entitled to such an injunc-
^^'^^^g^^^'^'

tion ; it is necessary for him to show that his security is

likely to be prejudiced thereby, being already, or in

(ff)
Jlunicipal, S;c. Soc. v. Smith, see Towerson v. Jackson, (1891) 2

22 Q. B. D. 70 ; 58 L. J. Q. B. 61. Q. B. 484 ; 61 L. J. Q. B. 36
;

(h) Keech v. Sail, sup.
g^ ^ j_ ^^^ jpg_

(i) HungerfordY. Clay, 9 Mod. 1

;

(k) Farrant t. tovell, 3 Atk. 723.
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consequence of the waste in danger of becoming, in-

sufficient (l)

.

Mortgaged shares may qualify the mortgagor to act as a

director of a company {m). The mortgagor of an advowson

has, on the living becoming vacant, a right to nominate,

and may compel the mortgagee to present his nominee,

notwithstanding an express agreement to the contrary (tj).

Can sue in his Previous to the Jud. Act, 1873 (o), a mortgagor, though
own name . ij j.

• "u- j. ^
under Jud. m possession, could not sue m his own name to recover the
Act, 1873, j^^j^^j Qj, ^^g j,gjj^ against a lessee to whom he had leased the
8. 2o, sub-s. 5. °

land before the mortgage, nor could he sue a trespasser or

other wrong-doer in his own name for damages. By this

statute this disability has been removed, and it is enacted

that " a mortgagor entitled for the time being to the pos-

" session or receipt of the rents and profits of any land, as

" to which no notice of his intention to take possession, or

" to enter into the receipt of the rents and profits thereof

" shall have been given by the mortgagee, may sue for

" such possession or the recovery of such rents and profits,

" or to prevent or recover damages in respect of any

"trespass or other wrong relative thereto (p), in his own

"name only, unless the cause of action arises upon a lease

" or other contract made by him jointly with any other

"person" (q).

II. Accounting between Mortgagor and Mortgagee.

1. A mortgagee being, by virtue of his mortgage, legal

owner of the land, is, on default being made by the mort-

tj) King V. Smith, 2 Ha. 239

;

(«) Mackenzie v. Eohinson, 3 Atk.

Borjoo- V. J^jutM, 54L. T. R. 383. 558.

(m) Puliroolcr.Richmmd, Sic. Co.,
(„) 35 & 37 Vict. u. 66.

9 (ih. D. 610: Bainbridge v. Smith, 1 \ t? i i nr i „ , i^

41 Ch. D. 462 ; Cooper v. Griffin, j, ({)
Favrclough v. Marshall, i Ex.

(1892) 1 Q. B. 740 ; 61 L. J. Q. B. " ""•

563. (?) S. 25, sub-B. 5.
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gagor, entitled at law to immediate possession, or, if the

land be in lease, to receipt of the rents, and equity wiU not

interfere to prevent him from enforcing this remedy. He
may enter into possession at any time, and without

notice (r). He is, however, liable in damages if he enter

before default (s).

The mere fact that mortgagees are in receipt of the

rents and profits of the mortgaged estate does not neces-

sarily make them chargeable as mortgagees in possession.

The question whether they,are so chargeable depends upon
whether thei/ have taken out of the mortgagor's hands the

power and duty of managing the estate, and dealing with the

tenants. Thus an agent of a mortgagor was in the habit

of receiving the rents and applying them in payment of

interest to the mortgagees ; the mortgagees wrote to him

inclosing notices to the tenants to pay the rents to them,

which he was to serve on them if the mortgagor should

attempt to interfere. The agent replied promising to pay

the rents to the mortgagees and not to the mortgagor, and

he did so, but the notices were not served on the tenants.

The Court considered that the agent had not ceased to be

agent for the mortgagor, that the management of the estate

was not taken out of his hands, and that the mortgagees

were not chargeable as if in possession {t).

A mortgagee is not, merely because the mortgage deed

contains an attornment clause, deemed to be in possession

so as to be accountable for the rent reserved by the

clause (^<).

When in possession, the mortgagee must strictly account Mortgagee in

for the rents and profits of the mortgaged estate, and if he must account

occupies any part of it himseK he will be charged an occu- strictly.

pation rent {x) . If there be no arrears of interest due at If no arrears

(r) 2 Mer. 359 ; Lows v. Telford, (t) Noyes v. Pollock, 32 Ch. D. 53

;

1 App. Cas. 414. 65 L. J. Ch. 513.
^•^

(u) Stanley v. Grundy, 22 Ch. D.
(s) Moore v. ShelUy, 8 App. Cas. 473 ; 52 L. J. Ch. 248.

285 ; 62 L. J. P. C. 35. {x) Smart v. Sunt, 1 Vern. 418, n.
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the time he takes possession, and the rents and profits

exceed the amount of the interest, the account will generally

be taken with annual rests, so that the excess of rent may
be annually applied in redueirig the principal (y) . And this

applies as well in the case of an occupation rent as in that

of other rents and profits (z)

.

In the case, however, of a mortgage of leasehold property,

where there is no reasonable certainty that the ground rent

and insurance wiU be didy paid, or the houses kept in repair,

the mortgagee is entitled to enter into possession even

though no interest is in arrear ; and in such a case annual

rests will not be directed agaiust him (a) . The burden of

proving the reasonableness of his entry into possessioa is,

however, upon the mortgagee (a).

If the interest is in arrear when the mortgagee enters

into possession, annual rests will, as a rule, not be

directed {h) ; and where the liability to account without

annual rests has thus once commenced, it continues on the

same footing until changed by some further agreement (c).

The fact that the arrears of interest are subsequently paid

off does not of itself entitle the mortgagor to have rests

directed in his favour {d) . If, however, the whole of the

debt is paid off by the receipt of the rents, from that time

annual rests will be decreed (e).

2. A mortgagee in possession who sells part of the mort-

gaged property under a power of sale in the mortgage,

must apply the proceeds of sale fibrst in payment of interest

and costs, and then either pay the balance to prior or sub-

sequent incumbrancers or to the mortgagor, or apply it in

reduction of the principal due on the mortgage (/). A

(y) Shepherd T. Elliott, i Mod.
254.

(z) Wilson V. Metcalfe, 1 Euss.

53U.

(«) Fatch T. JFihl, 30 Beav. 99.

(i) TTilson V. Ciller, 3 Beav. 136.

(c) Scholefield v. Loekwood, 32

Beav. 439.

(d) Boris V. May, G. Coop. 238
;

19 Ves. 383.

{«) Wilson V. Cluer, sup. ; Ash-
worth V. Zord, 36 Ch. D. 545 ; n7

L. J. Ch. 230.

{/) And see 44 & 45 Vict. c. 41,

s. 21, sub-s. 3.
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rest will always be directed at the time of the sale if any

sm-plus of sale money beyond the interest and costs is

retained by the mortgagee, notwithstanding that interest

may have been in arrear when he entered into posses-

sion (<;).

3. In accounting, a mortgagee in possession is, as a Mortgagee

rule, only liable for fair rents and profits, or for what he ^^^ what he

has actually received (A). If, however, he has been guilty actually

of wilful default in not receiving them, as by turning out

a good tenant, or by letting at less than is offered, or

imder a restrictive covenant which produces a collateral

advantage, he will be charged with what he might have

received (i).

4. A mortgagee in possession is liable to account for any Account of

damage done to the property, as by pulling down buildings
f^™"^ rt'

improperly (k) , or by destroying or losing the title deeds (/)

.

On the other hand, it is his duty to keep the property in

repair, and he will be allowed for money laid out for this

purpose, with interest thereon (•«*). So also he will be

allowed the costs of protecting the title of the mortgagor («),

and, generally speaking, all costs reasonably incurred in

relation to the mortgage debt (o).

5. Further, he will be allowed for moneys laid out, Avith and moneys

the mortgagor's consent or acquiescence, in the improvement
reasonable im-

of the property (p). And if even without such consent he provements.

has reasonably expended money in permanent works on

(ff)
Thompson v. Siidson, 13 Eq. («) Sandon-n. Hooper, sup.; Parker

497. V. Watkins, Johns. 133.

[h) Simmins v. Shirhii, 6 Ch. D. (o) See discussion as to costs

173 ; Shepard v. Jones, 21 ib. 461). generally, National Frov. Bank v.

(i) Hughes v. Williams, 12 Ves. Games, 31 Ch. D. 682 ; 55 L. J. Ch.

493 ; Parkinson v. Hanbury, L. R. 2 576 ; and also Smith v. Watts, 22

H. L. 1 ; White v. City Brewery, Ch. D. 12 ; 52 L. J. Ch. 209 ; Bird

42 Ch. D. 237 ; 58 L. J. Ch. 855. v. Wenn, 33 Ch. D. 219 ; 65 L. J.

ik) Sandonv. Hooper, 6 Bear. 2i6. Ch. 722; Wales v. Cai-y, (1902) 1

{I) Brown v. iSewell, 11 Ha. 49. Ch. 860.

(»») Sandon -v. Hooper, sup. ; Syre {p) Trimlestonv. Hamill, 1
'Ba,. &

V. Hughes, 2 Ch. D. 148. Be. 385.
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the property, he is entitled, on taking the accounts, to an

inquiry whether the outlay has increased the value of the

property ; if it has done so, he is entitled to be repaid his

expenditure so far as it has increased such value {q). He
should not, without the mortgagor's acquiescence, however,

lay out money so as largely to increase the value of the

property, and thus place it beyond the power of the mort-

gagor to redeem (r).

He is not bound to engage in any speculative adventure

for the benefit of the estate, as by opening mines or

quarries (s), which must be at his own risk and hazard. If

mines are already opened, he should not make large outlay

in improving them {t)

.

6. Until recently, it was only when a mortgaged estate

was insufiicient in value to pay the mortgage, that a mort-

gagee in possession might open mines and cut timber (u).

If, having a sufiicient security, he committed such waste,

he was charged with the gross receipts, and disallowed the

expenses of working («). Now he is empowered when in

possession to cut and sell timber and other trees ripe for

cutting, not planted or left for shelter or ornament. This

applies only to mortgages made after Dec. 31st, 1881.

A mortgagee in possession is responsible for the integrity

of the property; thus, a mortgagee was required to

account for the proceeds of coal dug from the mortgaged

land by the trespass of adjacent coal-owners (y). Formerly

a mortgagee of houses could not insure them against fire at

the mortgagor's expense in the absence of an express agree-

ment with him, nor could he require the mortgagor to

insure them. The power to insure and add the premiums

to the mortgaged debt was given by Lord Cranworth's

{q) Shepard y. Jones, 21 Oh. D.

469; Senderson v. Astwood, (1894)

A. C. 150.

(r) Smdon T. Hooper, 6 Beav.

246.

(s) Sughes v. Williams, 12 Ves.

493.

(*) Rome V. Wood, 2 J. & W.
653.

[u) Millettv. Davy, 31 Beav. 470.

[x) Millett V. Davy, sup.

[y) Sood V. Saston, 2 GifE. 692.
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Act (s) ; and by 44 & 45 Vict. c. 41, ss. 19 and 23, this

power is confirmed and regulated, the insurance money
being limited, in tbe absence of stipulations to the contrary,

to two-thirds the value of the property. In Ireland a

moi-tgagee in possession with power of sale has the powers

and responsibilities of a landlord, for the purposes of the

Land Purchase Acts («).

It is obvious that a mortgagee, if minded to enter into

possession, has need to carefully consider the various

obligations and responsibilities which he incurs, the more

so that having assumed them he cannot at his pleasure

relinquish them by yielding up the possession {b)

.

III. Remedies of the Mortgagee.

1. In addition to his right to possession, a mortgagee May sue for

has also, of course, a right at any time after payment of
*'

the debt has become due to sue the mortgagor for the

money. Moreover, as it would be unjust that a mortgagee

should be subject to a perpetual account by the perpetual

continuance of the mortgagor's equity of redemption, he is

allowed, after giving a reasonable notice for the payment

of the debt, to come into equity and sue for the foreclosure

of the equity of redemption ; in other words, he may seek a and for fore-

decree which will give him the entire equitable as well as g^ie.

the legal interest in the property ; or, in the alternative,

he may seek the enforcement of a sale of the estate.

2. An additional remedy is sometimes provided for a Attornment

mortgagee by the insertion in the mortgage deed of an

attornment clause, that is, a proviso that in case default

h) 23 & 24 Vict. c. 145, 8. 11. [b) Frytherch v. Williams, 42 Oh.

[a) 59 & 60 Vict. e. 47, s. 42. D. 590 ; 59 L. J. Ch. 79.
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shall be made in payment of the mortgage debt, the

mortgagor shall continue to remain in possession as a

tenant of the mortgagee, paying a certain specified rent,

usually the same in amount as the interest. This provi-

sion enables the mortgagee, if necessary, to utilise the

special remedy provided for the recovery of rent by land-

lords ; namely, distraint. Whether the rent reserved equals

or exceeds the interest, the mortgagee has a prima facie

right to apply the proceeds of a distress in satisfaction of

Rent must be principal as well as interest (c) . The rent reserved must,

however, be of reasonable amount with regard to the value

of the premises {d) . If it is exorbitant, or the attornment

is expressed only to come into operation on bankruptcy, it

will be deemed a fraudulent preference and void (e). More-

over, an attornment clause needs registration under the

Bills of Sale Acts, when the attornment is contained in

the mortgage deed (/), though apparently not so when

the mortgagee has taken possession and afterwards demised

the premises to the mortgagor. Want of registration,

however, does not prevent an attornment clause from

creating the relation of landlord and tenant between the

parties so as to enable the mortgagee to recover the land

by summary process under E. S. C. Order III. r. 6 and

Order XIY. r. 1 {g). But to avoid any risk of prejudice

to the covenant for payment through non-registration, the

better course is to efEect the attornment by a separate

instrument (A). The tenancy so created determiaes with

the death of the mortgagor {i)

.

(c) Exp. Samson, 18 Ch. D. 127

50 L. J. Ch. 832.

{d) Se Stockton, ^c. Co., 10 Ch. D,

335 ; Exp. Voimj, 21 Ch. D. 442

52 L. J. Ch. 121.

{e) Exp. Williams, 7 Ch. D. 138

Exp. Jaekson, 14 Ch. D. 725 ; and
see Exp. Isherwood, 22 Ch. D. 384

52 L. J. Ch. 370.

(/) Ee Willis, 21 Q. B. D. 384

57 L. J. Q. B. 634; Green t.

Marsh, (1892) 2 Q. B. 330 ; 61 L. J

Q. B. 442.

[g) Mumford t. Collier, 25 Q. B.

D. 279 ; 69 L. J. Q. B. 562 ; Kemp
V. Lester, (1896) 2 Q. B. 162; 65

L. J. Q. B. 532.

{h) SeeiJat'ieiv. i?e«s, 17Q. B. D:
408 ; 55 L. J. Q. B. 363 ; and a

valuable note in Key & Elphin-
stone's Conveyancing Precedents,
Vol. II. p. 50, ed. 5.

(i) Scobie-v. Collins, (\9,9S\\Q,.B.

375; 64 L. J. Q. B. 10.
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3. When the mortgagor is in default {j) the legal Action for

remedy of the mortgagee on his covenant for payment ,^ , ,

of the mortgage debt, and his equitable remedy of fore-

closure, may now he pursued in one action. If the mort-

gage debt and interest is proved, admitted, or agreed

upon at the trial, the judgment is that the plaintifE do

recover against the defendant the total sum of principal

and interest, and so much of his costs (to be taxed) as

would have been incurred if the action had been brought

for payment only.

If the amount of the debt and interest is not so proved,

admitted, or agreed, the Court directs an account of what

is due to the plaintiff for principal and iaterest under the

covenant contained in the mortgage, and orders that the

plaintifE do recover against the defendant the amount

which shall be certified to be due to him on taking sucli

account, and also so much of his taxed costs as would have

been incurred if the action had been brought for payment

only.

In either of the two cases, the Court further orders an

account of what is due to the plaintiff by virtue of his

mortgage, and for his costs of the action (to be taxed), and

directs that in taking such account anything the plaintiff

shall have received from the defendant under the aforesaid

judgment is to be deducted, and the balance due to the

plaintiff to be certified [k).

One month is usually allowed for payment of what is

proved or admitted to be due on the covenant (A-). On
the amount due on the security and for costs beyond this

being certified, a further period is given for payment, and

(_;) Moore T. Shelley, 8 App. Gas. gagee is in possession and receipt

285 ; 62 L. J. P. C. 35. of rents, seeJenner-Fmty. Needhain,

[h) Farrer T. Znei/, Sartland % 31 ib. 500 ; 32 ih. 582 ; 55 L. J. Ch.

Co., 31 Ch. D. 42; 56 L. J. Ch. 629; Simmons v. Blandy, (1897) 1

149. For a form of judgment when ^^_ -^^ gg -^ j_ ^^_ gg j^
the debt is to be paid by instal- '

'

•'

ments, see Greenough v. Littler, 15 Wailhman, (1895) 2 Q. B. 180 ; 64

Ch. D. 93. And where the mort- L. J. Q. B. 762.
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in default of payment tlie order for foreclosure is made,

and, on being signed and enrolled, the foreclosure is com-

plete, and the mortgagor's equity extinguished. Posses-

sion of the mortgaged premises may he decreed in the

same action (l)

.

In the case of a foreclosure suit against an infant heir

or devisee of the mortgagor, there is, with the mortgagee's

consent, usually an inquiry whether foreclosure or sale

would be more beneficial for the infant (in) . If a sale

appears beneficial, it may be decreed at once(w). If

a foreclosure is decreed, the decree is binding on the in-

fant, unless, on being served with a subpoena to show cause

against the same, he shall, vdthin six months after attaining

his majority, show to the Court good cause to the contrary.

This he must do by putting in a new defence, and showing

error in the decree (o). An immediate foreclosure may be

decreed against an infant, where the Court is of opinion

that such a course is for his benefit (p). The same rule,

however, does not apply to married women, against whom
the ordinary procedure is employed, without a day being

given to show cause (q).

Even after a foreclosure has been absolutely decreed,

signed and enrolled, the Court will show indulgence to the

mortgagor by enlarging the time for payment, if a proper

case can be shown, and the security be not deficient (»).

There must, however, be a strong reason shown, and an

immediate payment of interest and costs (s). A decree

of foreclosure has been re-opened even after the mortgagee

has been in possession sixteen years {t) ; but only under

(0 Keith V. Day, 39 Ch. D. 452
;

68 L. J. Ch. 118.

(;«) MondetjY. M., 1 V. &B. 223.

(h) Davis T. Dowding, 2 Keen,
245, 247.

(o) MallocTc V. Gallon, 3 P. Wms.
352 ; Davis v. Dowding, sup. ;

Mellor Y. Dorter, 25 Ch. D. 158 ; 53

L. J. Ch. 178.

{p) TToIverhampton, ^e. Sank T.

George, 24 Ch. D. 707.

{q) Mallock v. Galton, sup.

(r) Thornhill v. Manning, 1 Sim.

N. S. 451 ; Cocker v. Bevis, 1 Ch.

Ca. 61.

(s) Coombe y. Stewart, 13 Beav.

111.

(t) Burgh v. Dangton, 5 Bro. P.

C. 213.
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special circumstances, such as fraud or collusion in ottaia-

ing the decree (if).

4. The necessity for a foreclosure suit is generally Power of sale

obviated by the insertion of a power of sale in the mort- meu^ofa^
"

gage deed ; a power, however, which in no way prejudices ^^^T'fl ^^^^

the right to foreclosure (,r). By Lord Cranworth's Act(y), c. 4i, incident

a power of sale was rendered incident to every mortgage ^orte^e
or charge by deed affecting any hereditaments of any

tenure or any interest therein, executed after the 28th

August, 1860. By 44 & 45 Yict. c. 41, ss. 19, 20, these

powers have been confirmed. The power of sale, however,

cannot be exercised imtil notice requiring payment of the

mortgage money has been served on the mortgagor (z), and

default has been made in payment thereof for thi-ee months

after such service, or until some interest under the mort-

gage is in arrear and unpaid for two months after be-

coming due, or until there has been a breach of some

provision contained in the mortgage or in this Act other

than a covenant for payment of the mortgage money and

interest. Under the previous Act, which still governs

mortgages executed previously to the 1st of January,

1882, six months' notice in writing was required, and the

power could not be exercised until the principal debt had

been due a year, or the interest was in arrear six months.

In both cases the powers in question may be excluded by

express stipulation.

The only obligation on a mortgagee selling under his

statutory power of sale, or under an express power of sale

such as is commonly contained in mortgage deeds, is that

he shall act in good faith. A bond fide sale to the mort-

gagor was thus sustained (ffl). Where a mortgagee exer-

cising his power of sale in effect purchased the property

himself and afterwards sold the property, it was held that

(«) Zoyd V. Hansel, 2 P. Wms. (z) See Soole v. Smith, 17 Ch. D.

73. 434 ; 50 L. J. Ch. 676.

ix) Slade v. B.igg, 3 Ha. 35. (a) Kennedy y. Be rra/o)-rf,(1896)

(«) 23 & 24 Vict. 0. 146, ss. 11— 1 Ch. 762; (1897) A. C. 180; 66

16 L. J. Ch. 483.
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the transaction being untainted with fraud the right of

redemption was extinguished by the second sale, and that

the purchaser was under no obligation to give notice to

the mortgagor or to see to the application of the purchase

money (&), for which, of course, the mortgagee is account-

able. Any surplus money on a sale, after the discharge of

the principal debt, interest and costs, is held by the mort-

gagee as trustee for the person or persons previously

entitled to redeem, that is, subsequent incumbrancers or

the mortgagor as the ease may be. The trust, however, is

constructive, and in the absence of fraud is subject to the

Statute of Limitations (c).

In the absence of an express condition to that effect,

notice of sale need not be given to the mortgagor, nor is

his concurrence necessary to perfect the purchaser's title.

But where notice is required, although a purchaser may
be exonerated from making inquiry as to this or otherwise

as to the circumstances giving rise to the power of sale, this

does not preclude the purchaser from refusing the title

where he has express notice that the terms of the power

have not in fact been complied with {d).

Sale by the 5. By the Chancery Amendment Act(e), the Court of

Chancery was empowered in any case to direct a sale of

the mortgaged property instead of foreclosure on such

terms as it might think fit. And under that Act a sale

was usually directed where there was such complication of

interests that a common foreclosure decree could not be

conveniently worked, or it was on other grounds mani-

festly for the benefit of the parties (/). This Act has now

been repealed in this respect, and replaced by the more com-

(S) Senderson v. Astwood, (1894) 600 ; Sehoyn v. Oarfitt, 38 it. 273

;

A. C. 150 ; and see Bailey v. Barnes, 67 L. J. Ch. 609 ; Life, ^e. Corp.y.

(1894) 1 Oh. 26 ; 63 L. J. Ch. 73. Band in Sand Soc, (1898) 2 Ch.

(c) Thorne v. Seard, (1895) A. C. 130 ; 67 L. J. Ch. 548.

495 : 64 L. J. Ch. 652 ; Warner v. , \ • ^ ,. , „ tt- ^

Jaeob, 20 Ch. D. 220 ; 51 L. J. Ch. W ^^ ^ ^^ ^^°^- «• 86-

642. (/) Burst Y. B., 16 Beav. 372;
[eC) Dicker v. Angerstein, 3 Ch. D. Newman y. Selfe, 33 ib. 622.
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prehensive provisions of tlie Conveyaneiag Act, 1881(5^). 44&45Viot,

By s. 25 of this statute, it is provided (I) that any person
*'' '^'

entitled to redeem mortgaged property may have a judg-

ment or order for sale instead of for redemption in an

action brought by him either for redemption alone, or for

sale alone, or for sale or redemption in the alternative;

(2) that in any action, whether for foreclosure, or for

redemption, or for sale, or for the raising and payment in

any manner of mortgage money, the Court, on the request

of the mortgagee, or of any person interested either in the

mortgage money or in the right of redemption, and not-

withstanding the dissent of any other person, and without

allowing any time for redemption or payment of any mort-

gage money, may direct a sale of the mortgaged property

on such terms as it thinks fit ; and this without previously

determining the priorities of incumbrancers.

Under this section the Court has jurisdiction to order a

sale at any time before the foreclosure has become abso-

lute (h), and may do so on an interlocutory application («).

The Court will take into consideration the amount of the

mortgage debt and the circumstances of the case generally,

in the exercise of its judicial discretion (k).

6. Again, a mortgagee has a further remedy in the Receiver and

power to require the appointment of a receiver of the rents

and profits of the mortgaged property, when the mortgage

money has become due (l) . The powers and duties of the

receiver are specified in s. 24 of the Act. Before action

brought the receiver may be appointed by the mortgagee
;

but afterwards application should be made to the Court

for the purpose [m). A mortgagee is not entitled to make

(ff) 44 & 45 Viet. o. 41. Bkg. Co. r. London and Sanseatie

[h) Union Bank v. Ingram, 20 Bank, 55 L. J. Ch. 479 ; Brewer v.

Ch. D. 463 ; 51 L. J. Ch. 508. Square, (1892) 2 Ch. Ill ; 61 L. J.

(i) WooUei/Y. Coleman, 21 Ch. D. Ch. 516.

169 ; 51 L. J. Ch. 854. {I) 44 & 46 Vict. u. 41, ss. 19

(k) Wade v. Wilson, 22 Ch. D. (iii.), 24.

235 ; 52 L. J. Ch. 399 ; Merchant (m) Tillett v. Nixon, 25 Oh. D.

u2
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any charge for his personal trouhle in respect of the mort-

gage, and he may not appoiat himself receiver, even

though there he an express agreement with the mortgagor

to that intent («). The powers of a receiver are limited to

the property [mortgaged. Thus, if land only he mort-

gaged, hut a husiaess there can-ied on is not included ia

the security, the receiver has no power to manage the

business (o), and^^^wiLl not he appointed manager unless it

is necessary for the protection of the security that the

business should be carried on(j>). It is otherwise where

the business itself is part of the mortgaged property (q).

7. The general rule of equity was, formerly, that a party

suing at law coidd not sue in equity at the same time. A
mortgagee has, however, always been permitted to pursue

all his remedies at the same time. He may at once eject

the mortgagor, sue on the covenant for payment in his

deed, and on a bond given as a collateral security, and

also proceed in equity for foreclosure or sale ; and this, we

have seen, in the same action. If he ohtaias full payment

on the bond or covenant, or by receipt of the rents and

profits, the mortgagor is entitled to redeem the estate, and

there can be no foreclosui'e or sale ; but if only partiaUy

paid, he may stiU. go on and foreclose (r).

If he first sues for foreclosure, and afterwards sues for

payment on his covenant, the efiect of such personal action

is to re-open the foreclosure, and give the mortgagor a

renewed right to redeem. If the mortgagee still has the

estate in his power, there is no objection to his action

;

only on payment of the whole debt he must reconvey the

estate to the mortgagor. If, on the contrary, he has so

238 ; 53 L. J. Ch. 199 ; Mason v.

Westoby, 32 Ch. D. 206 ; 55 L. J.

Ch. 507.

(re) French v. Baron, 2 Atk. 120.

(o) Whitley v. Challis, (1892) 1

Ch. 6i; 61 L. J. Ch. 307.

{p) Camplell •v.\Lloyd^s Bank,

(1891) 1 Ch, 136,^ n. ; Makins t,

Ibotson, ii. 133 ; 60 L. J. Ch. 164.

[q) Gloucester Bank v. Eudry, ^c.

Colliery, (1895) 1 Ch. 629 ; 64 L.J.
Ch. 451 ; Lilley v. Foad, (1899) 2

Ch. 107 ; 68 L. J. Ch. 517.

(») Palmer v. Hendrie, 27 Beav.
349, 351.
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dealt with the mortgaged estate as to be iinable to restore

it on tender of full payment—for instance, if he has sold

it—^he can no longer sue for the mortgage money (s).

Hence it is evident that his best course is to proceed in one

action to enforce all his remedies, or first to pursue his

legal remedies, and then to have recourse, if necessary, to

those of equity. A mortgagor remains liable under his

covenant, even after he has assigned his equity of redemp-

tion. If the mortgagee sues on the covenant, and the

mortgagor pays the mortgage debt, he is thereupon entitled

to a reconveyance of the mortgaged premises. If in the

meantime the assignee of the equity of redemption has

made a second mortgage, the original mortgagor thus

obtains a security for his payment, standing, in fact, in the

place of the first mortgagee {t)

.

8. If a mortgagor sues for redemption of a legal mort- Dismisaal of

gage, and the action is dismissed for any reason except for
actSu^*^'"^

want of prosecution, the dismissal operates as a decree of operates as

foreclosure against him. The action admits the debt and ig„ai

admits the mortgagee's title ; being dismissed, he cannot

again sue for the same object, and the result is in effect

foreclosure (;?.). The dismissal, however, of the similar but not of an

action respecting an equitable mortgage would not have mortgagee,

the same effect (m) .

9. The following limitations affect the remedies of the Limitation,

mortgagee :

—

By 3 & 4 Will. IV. c. 27, the right of a mortgagee to 3&4-Wiil.lV.

foreclosure was hmited to a period of twenty years from

the time of the last payment or demand of interest, or an

acknowledgment of the mortgage on the part of the mort-

gagor or his representative or agent. This statute has now

been replaced by the Eeal Property Amendment Act, 37 & 38 Vict.

c. 57.

s Zockhart v. Sard?/, 9 BeaT. J}\J^'^'t'i%^ l' ^r^^T.'
^^ ^'''

„ , TT J no "• 636 ; 57 Jj. J. On. 906.
349 ;

Tahmr v. KmAne, sup. ; 28
^^^ Marshall v. Shrewsbury, 10

Beav. 341. Gh. 250.
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3&4wm.iv.
e. 27, s. 42.

SfeiWiU-IV.
0.42.

1874 («), s. 8 of which enacts that "no action or suit or

' other proceeding shall be brought to recover any sum of

' money secured by any mortgage, judgment, or lien, or

' otherwise charged upon or payable out of any land or

' rent at law or in equity, or any legacy, but within

' twelve years next after a present right to receive the

' same shall have accrued to some person capable of giving

' a discharge for or release of the same, unless in the

' meantime some part of the principal money or some

' interest thereon shall have been paid, or some acknow-

' ledgment of the right thereto shall have been given in

' writing, signed by the person by whom the same shall

' be payable, or his agent, to the person entitled thereto

' or his agent ; and in such case no such action or suit or

' proceeding shall be brought but within twelve years after

' such payment or acknowledgment, or the last of such

' payments or acknowledgments, if more than one, was

' given." The effect of the statutes is to bar the mort-

gagee's title as well as his remedy, so that a subsequent

mortgage carries the legal estate to the mortgagee {y).

Again, s. 42 of 3 & 4 Will. lY. c. 27, provides that no

rent or interest in respect of any sum of money charged

upon land or rent shall be recovered by any distress or

action but within six years next after the same shall have

become due, or shall have been formally acknowledged by

the debtor or his agent. In case, however, of the sale of

the property by a mortgagee, he may retain more than six

years' arrears of interest out of the proceeds (z)

.

And by 3 & 4 Will. IV. c. 42, it is enacted that aU

actions of covenant or debt upon any bond or specialty

shall be sued and brought within twenty years after the

cause of such actions and suits, or within twenty years

after an acknowledgment by deed, or part payment, or

part satisfaction.

{x) 37 & 38 Vict. 0. 57.

U/) Kibble V. Fairthorne, (1895) 1

Ch. 219
f
64 L. J. Ch. 184.

(z) Marshfield v. Sutchens, 34 Ch.

D. 721; 56 L. J. Ch. 599 ;

''" '

V. Brown, 45 Ch. D. 225.
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These limitations remaia unaffected by the more recent Effect of the

statute. The result is, that an action for the recorery of a

mortgage debt must he brought within twelve years from

the accruing of the right, or of an acknowledgment or

payment on account thereof («) ; an action for foreclosure

must be brought within the same period (6) ; and an action

for arrears of rent or interest within a period of six

years. If, moreover, there is the additional security of a

bond or covenant, the period of limitation of the personal

remedy thereunder is, under the recent statute, twelve

years only (c), and this whether the covenant is contaiaed

in the mortgage itself, or in a collateral instrument (c?).

But the period of twenty years fixed by 3 & 4 Will. IV.

c. 42, has been held stiU to apply in the case of a col-

lateral bond given by a surety to secure the mortgage

debt (e), and in the case of a surety, the statute begins to

run not from the time when the debt becomes due, but

from the time of the demand of payment (/). The mere

fact that a simple contract debt is charged on land,

does not extend the remedy to twelve years; the debt

becomes barred in six years (<?). In a mortgage of a

reversionary interest the statute only begins to run when

the interest falls into possession (h)

.

It must be observed that a payment of rent, in order to

keep alive a mortgagee's right of foreclosure, must be

made with the knowledge of the mortgagor, or subse-

quently adopted by him [i).

The allowance of ten years in the period of limitation in

favour of persons under disability by reason of infancy,

(a) See Pugh t. Beatli, 7 App. 106 ; 59 L. J. Ch. 94.

Gas. 235; 51 L. J. Q. B. 367. (/) Brown y. £., (1893) 2 Ch.

(A) SarUck v. Ashberry, 19 Ch. 300 ; 62 L. J. Ch. 695.

D. 539, reversing 18 ib. 229 ; 51 {g) Barnes v. Glenton, (1899) 1

L. J. Ch. 394. Q. B. 885, reversing (1898) 2 Q. B.

(c) Sutton V. S., 22 Ch. D. 511

;

223 ; 68 L. J. Q. B. 502.

52 L. J. Ch. 333. (h) SugillT. Wilkinson, 38Ch.D.
{d) Fearnside v. Flint, 22 Ch. D. 480 ; 57 L. J. Ch. 1019.

579 ; 52 L. J. Ch. 479. {i) Sarlock v. Ashberry, sup. ;

(e) Lindsell v. Phillips, 30 Ch. D. Newbould v. Smith, 29 Ch. D. 882
;

291 ; Allison v. Frisby, 43 Ch. D. 33 ib. 127 ; 55 L. J. Ch. 788,
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Trust term
for payment
formerly ex-
cepted from
limitation.

coverture, idiotcy, lunacy, unsoundness of mind, or absence

beyond seas, from tlie termination of the disability, or from

death (A), is not applicable as between mortgagor and

mortgagee (l).

Formerly, if a trust term was created or agreed to be

assigned for securiag the payment of principal and interest,

express trusts being excepted from the Statute of Limita-

tion, the amount of arrears recoverable was not limited to

six years ; nor was an action for the principal limited to

twenty years (w). But by s. 10 of 37 & 38 Yict. c. 57,

this effect of the security of an express trust was removed,

and in such a case the limitation as against the land is now

the same as if there were no trust (m) ; and the trustee ia

the absence of fraud or fraudulent breach of trust is pro-

tected by the Trustee Act, 1888, s. 8 (o).

IV. Tacking of Mortgages.

The case usually cited as the leading authority on the

doctrine of tackiag is Marsh v. Lee (p).

In this case one English being seised of the manor of

Wicksall, and of the manor of Monfield, mortgaged, in

1649, part of the manor of Wicksall to BurreU for £1,000,

Afterwards, in 1655, he acknowledged a statute to BurreU

of £800 for the payment of £400. In 1662 English

mortgaged both the manors to Mrs. Duppa for £7,000.

In 1665 English mortgaged the manor of Wicksall to

Lee for £7,000. Lee had no notice of the former mort-

(k) 3 & 4 WiU. rV. i;. 27, s. 16.

{[) Kinsman v. Souse, 17 Ch. D.
104 ; 50 L. J. Oh. 486 ; Forster v.

Patterson, 17 Ci. D. 132 ; 50 L. J.

Ch. 603.

Im) Coxy. Dolman, 2 De G. M. &
G."692.

(m) See Banner v. Berridge, 18

Ch. D. 264; 50 L. J. Ch. 630;
Swain v. Bringeman, (1891) 3 Ch.

233; 61 L. J. Ch. 20.

(o) 51 & 52 Vict. c. 59.

(p) 2 Ventr. 337 ; 1 W. & T.

L. C. 659.
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gages, but he subsequently purchased Burrell's inoum-

brances.

The Lord Keeper Bridgeman, assisted by Hale, C. B.,

and Eainsford, J., held that Lee might make use of these

incumbrances to protect his own mortgage, for that he had

both law and equity on his side. He had law, for that he

had a precedent mortgage in 1649, and also the statute in

1655 ; so that, while these remained in force, Marsh could

not come in. He had equity, for he having a subsequent

mortgage, yet it being without notice, he ought to be

relieved in this Court.

The doctrine of tacking rests upon and illustrates two Principle of

familiar maxims of equity— (1.) "ZTe loho seeks equity must ^ ^'

do equity " ; (2.) " Where equities are equal the laiv shall

prevail." It is equity that a debtor who has received a loan

on the security of an estate shall, when he seeks to redeem

his estate, pay all the debts which he owes to his creditor.

If in the meantime the debtor has borrowed money fi'om

other persons on the same security, and the first creditor

having the legal estate therein has subsequently without

notice made further advances to the debtor, he has law and

equity on his side, and may tack his subsequent advance

to his original debt, notwithstanding that it may happen

to prejudice an intermediate incumbrancer who has only

an equitable security. Further, if a person lends his money
only upon an equitable secmity, but without notice of any

prior charge, he may, after receiving notice of such a charge,

protect his security by purchasing the legal estate from a

first incumbrancer ; his loan without notice giving him an

equal equity, and his securing the legal estate giving him

a preference at law. The subject naturally resolves itself

into two inquiries : first, as to the principles of tacking as

against the mortgagor and his representatives ; secondly,

as to the principles of tacking as against mesne or inter-

mediate incumbrancers.
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Mortgagor on
redemption
must pay
principal,

interest, and
costs.

Wiat costs

included.

Mortgagee
may even
have to pay
costs.

Mortgagor
must pay all

debts forming
a specific Ken
on land.

Equitable as

well as legal.

As against

the mortgagor

1. Tacking as against the mortgagor and Ms representa^

tives.

A mortgagor must, before redemption, pay not merely

tlie principal and interest of the mortgage debt, but also

all the proper costs incurred by the mortgagee. And these

costs include not only his costs of suits for redemption or

foreclosure, taxed as between party and party {q), but aU

costs necessarily incurred by the mortgagee in maintaining

the title to the estate (r), and generally those costs to

which we have above seen that he is entitled in his ac-

counts (s).

A mortgagee may, however, not only be refused his

costs, but may even have to pay the costs of the mortgagor

if he has necessitated a suit by refusing a tender of the full

amount due {t), or by setting up a groundless defence (m),

or has otherwise been guilty of vexatious conduct («).

Mere mistake, however, where his conduct has been ia

good faith is not sufficient to deprive him of costs {y)

.

Again, the mortgagee cannot be deprived of his pledge

without payment of all sums of money due to him from

his debtor which form a general or specific lien on the

land ; if, therefore, the mortgagee advance money by way

of further charge or on a judgment, neither the mortgagor,

nor, as a rule, anyone claiming under him, though for

valuable consideration and without notice, can redeem

without payment of the full amount (z). And equitable

liens and charges may, equally with legal ones, be thus

tacked to the original mortgage debt ; for instance, an

agreement for a mortgage, or an informal mortgage {a).

The test as to the application of the doctrine of tacking,

(y) The Kestril, L. R. 1 A. & E. 8.

(r) Godfrey v. Watson, 3 Atk.

518.

(s) Supra, p. 283.

(t) Roberts v. Williams, i Ha.
129.

(m) Barvey v. Jebbutt, 1 J. & W.
197.

[x) Moore v. Painter, 6 Jur. 903,

(y) Smith v. Watts, 22 Ch. D.

12 ; 52 L. J. Ch. 209 ; Bird, v.

Wenn, 33 Ch. D. 219 ; 56 L. J. Ch.

722.

(z) Coote, 878, ed. 6.

(a) Matthews v. Cartwright, 2 Atki

347.
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as against the mortgagor, is whether the fui-ther advance the question

was made on the security of the land. If so it may be father ad-''

tacked; if not, as against the mortgagor it cannot (J), vancemade

rrn J.1 1 1 . , . , ,
O'l aeourity of

±nus, tnougn under a covenant m his mortgage, a mort- the land?

gagor might, by virtue of 3 & 4 Will. lY. c. 42, have

recovered twenty years' interest, yet since by 3 & 4

Will. IV. c. 27, he was only entitled to sis years' arrears Only six

against the land, he could not tack more than this against can be taoked.

the mortgagor, for the covenant creates no lien upon the

land (e). On the same principle a bond debt, and d fortiori Not bond or

a simple contract debt, cannot be tacked as agaiast a mort- t™^^ debts'

gagor (c?).

But as against the representatives of a mortgagor the Seeus as

case rests on a different principle. Thus in the case of a tag^'s repre'-

bond debt, whether prior or subsequent to the mortgage, sentatives.

the heir and beneficial devisee of the debtor having been ^ifj^'i^'
^^^^

TTT. . . . .
^^ debts may

made, by 3 & 4 Will. & M. c. 14, jointly liable for its pay- be taoked.

ment, in order to avoid circuity and multiplicity of actions,

the bond debt was allowed to be tacked to the mortgage

as against them (e). And on the same principle twelve

years' arrears of interest may be tacked as against the heir

or devisee of the mortgagor, if secured by a covenant in

the mortgage deed binding the heirs (/), though only six

years' arrears could be tacked as against the mortgagor

himself.

Again, siace 3 & 4 Will. IV. c. 104, which made real

estate liable to simple contract debts, such debts may be

tacked by any mortgagee of freehold or copyhold against

the heir or devisee, in any cases in which there is not a

devise for payment of debts {g) . And similarly a mort-

gagee of a lease may tack a simple contract debt against

(i) Lacy t. Ingle, 2 Ph. 413. Shuitleworth v. Laycock, I Vem.
(c) Hunter v. Nockolds, 1 Mac. & 245 ; Christison v. Bolam, 36 Ch. D.

G-. 640. 223 ; 57 L. J. Ch. 221.

id) Coleman v. Winch, 1 P. Wms. (/) Elvy v. Norwood, 5 De G. &'

777 ;
Jones v. Smith, 2 Ves. jr. 376. S. 240.

(e) Seams v. BoMce, 3 Atk. 630 ; (y) Eolfe v. Chester, 20 Beav. 610.
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the executor [h) . But in neither case can either a bond or

a simple contract debt be tacked as against a creditor coming

to redeem {i).

2. Tacking as against mesne incumbrancers.

In this branch of the subject perhaps the most important

authority that can be cited is the well-known case of Brace

V. The Duchess of Marlborough (k), in which Sir Joseph

Rules in Brace Jekyll, M. E., laid down the following series of rules in

Marlborough, exposition of the whole doctrine :

—

1. Third (1.) "If a third mortgagee buys in the first mortgage,

purcfaSns'
" though it he pendente lite, pending a bill brought by the

first mortgage " second mortgagee to redeem the first, yet the third mort-

" gagee having obtained the first mortgage and got the

" law on his side and equal equity, he shall thereby

" squeeze out the second mortgagee ; and this Lord Chief

" Justice Hale called a plank gained by the third mort-

" gagee, or a tabula in naufragio, which constitution is in

" favour of a purchaser, every mortgagee being such pro

" tanto" {I).

A fortiori &cst This rule is that established by the earlier case of

makm?fur- Marsh V. Lee (m), and includes the stronger case of a first

ther advance and legal mortgagee making a further advance without

may tack ; notice of a second mortgage. There are certain limitations

but creditor of the rule which require attention. Thus, there can be no

both securi- taoking Unless both the securities are held by the creditor

ties m the
jj^ ^j^g same right. He cannot tack a mortgage which he

holds for his own benefit to one assigned to him as trustee

for another person («). Similarly the executor of a first

mortgagee who had the legal estate in his own right, was

not suffered as against a mesne incumbrancer to tack a

(A) Coleman v. Winch, 1 P. Wms. (?) And see London ^ County Sank
777 ; In re Saselfoot's Estate, 13 v. Goddard, (1897) 1 Oh. 642 ; 66

Eq. 327. L. J. Ch. 261.

(j) Adams V. Claxton, 6 Ves. 226
; ()«) 2 Ventr. 337.

Talbot V. Frere, 9 Ch. D. 568. («) Morret v. JPaske, 1 Atk. 62

;

\k) 2 P> "Wms. 491. Shaw v. NeaU, 6 H. L. 581.
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mortgage of the equity of redemption which had vested in

his testator as executor of another.

No priority can be gained by the transfer of the legal Conveyance of

estate by a person who holds it on an express trust for the b/expre^ss^

fii'st incumbrancer. The purchaser, ia such a case, himself t'^ustee doea

s . . . . ^ot give
becomes a trustee (o). Similai-ly an incumbrancer getting priority.

in the legal estate from a person who is trustee for all

the incumbrancers, with notice of their rights, gains no

priority. The trustee is not to alter the priorities by

preferring one of his cestui que trusts and conveying the

legal estate to him (fj). On the same principle it has been Nor does

held that no priority is gained by the transfer, with satisfied

notice of other incumbrances, of a satisfied mortgage, the mortgage.

legal mortgagee becoming on payment of his debt a mere

trustee without any pecuniary interest (q) ; but in some

ciroumstances the Court has refused to interfere to take

away the privilege of the legal estate (r) . It is clearly Notice by

settled that notice given to the first mortgagee by the gagee to'first

second, will not prevent the third mortgagee from tacking ^°^^ not pre-

the third mortgage to the fii-st if he purchases it (s). by the third

(2.) The second rule is, "If a judgment creditor, or
^o^'g^gee.

" creditor by statute or recognizance, buys in the first creditor can-

" mortgage, he shaU not tack or unite the mortgage to his "°*
l^^ ^,

" judgment, &c., and thereby gain a preference; for such Ms judgment,

" a creditor cannot be called a purchaser, nor has he any not being^t
" right to the land; he has neither a Jus in re nor ajtis ad on the security

" rem. All that he has by the judgment is a lien upon
" the land, but non constat whether he will ever make use

" thereof, &c. Besides which the judgment creditor does

" not lend his money on the immediate view or contempla-

" tion of the land, nor is he deceived or defrauded though

(o) Allen V. Xnight, 5 Ha. 272
; F. Advance Co., 42 Ch. D. 263 ; 68

MumfordY. Stohwasser, 18 Eq. 556, L. J. Ch. 688.

663 ; Tai/lor-v. L. ^ G. Bank, (1901) (q) Carter v. C, 3 K. & J. 617 ;

2 Ch. 231 ; 70 L. J. Ch. 477. Prosser v. Mice, 28 Beav. 68, 74.

(p) Sharpies v. Adams, 32 Eeav. (r) JPileher v. Mawlins, 7 Ch. 259,

213 ; MaxfieldY. Burton, 17 Eq. 15; 274 ; and see p. 336, inf.

Union Bank T. Kent, 39 Ch. D. 238 ; {s) Peacock v. Burt, 4 L. J. N. S.

57 L. J. Ch. 1022 ; Carritt v. R. S; Ch. 33.
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3. A mort-
gagee may
tack a judg-
ment to hia

mortgage.

Unless the

mortgage has
been satisfied.

" his debtor had before made twenty mortgages of his

" estate ; whereas a mortgagee is defrauded or deceived it

" the mortgagor before that time mortgaged his land to

" another."

The distinction here drawn between the specific lien of

a mortgagee and the general lien of a judgment creditor,

as regards tacking, seems to be sound in principle, and is

well established {t) ; it has not been affected by 1 & 2

Vict. c. 110 (m). Since 27 & 28 Vict. c. 112, the land is

not affected by a judgment, and no right to tack could be

supposed to arise, until the land is delivered in execution

by writ of elegit or otherwise ; and when there has been

actual delivery, even a prior mortgagee, though without

notice of the elegit, could not tack a subsequent charge to

his first mortgage {x)

.

The rule would seem to apply equally to prevent a prior

judgment creditor from tacking a subsequent incumbrance,

and to prevent a subsequent judgment creditor from tack-

ing a prior incumbrance (y).

(3.) The third rule is that if the first moi-tgagee lends

{ivithmit notice) a further sum to the mortgagor upon a

statute or judgment, he shall retain against a mesne mort-

gagee until both his securities are satisfied.

This is the converse of the last rule, and is supported by

the converse of the reasoning there employed, for in this

case the mortgagee does originally lend his money especially

upon the security of the land, and may be considered to rely

thereupon for all his debt (s). If, however, the mortgage

is paid off before the judgment is recovered, although no

(t) Bxp. Knott, 11 Ves. 617.

(«) Whitworth v. Gaiigain, 3 Ha.
416 ; see Exp. WTiitehmise, 32 Cli.

D. 512 ; 65 L. J. Ch. 608 ; Badelei/

T. Consol Bank, 34 Ch. D. 536 ; 38

Ch. D. 238; 57 L. J. Ch. 468;
Davis V. Freethy, 24 Q. B. D. 519

;

57 L. J. Q. B. 318.

(x) Champneya v. Burlani, 19

W. K. 148 ; Hood-Barrs t. Cathcart,

(1895) 2 Ch. 411 ; 64 L. J. Ch. 461.

[y) Coote, 891, ed. 5.

(z) See also Shepherd t. TitUy,

2 Atk. 348, 352 ; Lhyd v. Atwmd,
3 De G. & J. 614.
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recoiiYeyanoe may have been made, the judgment cannot

be tacked (a).

It will be observed that in all these cases there is no In these cases

right to tack if at the time of advancing his money the prevented by
mortgagee had notice of an existing incumbrance. It is the notice,

same in the case of a third mortgagee purchasing the first

legal mortgage, and in the case of a first mortgagee seek-

ing to tack a further advance, even if the first mortgage
was expressly made to secure a sum and further advances (b),

and contained a covenant to that effect (c). Thus a first

mortgagee cannot tack a subsequent debt incurred pendente

lite (the lis pendens being duly registered), because the suit

would afiect him with notice of the mesne incumbrance {d)

.

Notice to one of a number of joint mortgagees is sufficient

to prevent t9,cking of a further advance made by the

others (e). The fact is that if there is notice at the time of

the advance the equities are not equal ; and then the posses-

sion of the legal estate will not prevail.

(4.) The last rule in Brace v. The Duchess of Marl- i. Where the

borough is :
" When a ptiisne incumbrancer buys in a prior oSanding'^

" mortgage in order to unite the same to the puisne incum- ^^'^ priority

" brance, but it is proved that there was a mortgage prior order of time,

" to that, the Court clearly holds that the puisne incum-
" brancer where he had not got the legal estate, or where
" the legal estate was vested in a trustee, could there make
" no advantage of his mortgage ; but in all cases where the

" legal estate is standing out, the several incumbrancers

" must be paid according to their priority in point of time."

In other words, where, owing to the outstanding of the

legal estate, the maxim " where there is equal equity the law

(a) Marquis of Brecon T. Seymour, 132; 68 L. J. Ch. 127; reversing

26 Beav. 548. (1898) 1 Ch. 488.

(b) Salt V. HopMnson, 9 H. L. ij\ nr , r, 7 n \^i en

514 Shaw V. jvife, 20 Beay. 157 ;
« ^rf, ^\ ^"f' ^ f*^p,

^t'
6 H. L. 581; CarluU Bank t!

and see Cr.<;k«<« v. P««.r, 10 Ch. 8.

Thompson, 28 Ch. D. 398. («) Freeman v. Laing, (1899) 2 Ch.

(c) WestY. Williams, (1899) 1 Ch. 355 ; 68 L. J. Ch. 586.
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37 & 38 Vict,

c. 78.

38 & 39 Vict.

u. 87.

" must prevail" does not apply, then the maxim " qui prior

" est tempore potior est jure" applies (/).

There is, however, a modification of this rule when one

of the incumbrancers, though he has not the legal estate,

has from the circumstances of the case a better right to

call for it than another ; for instance, if a declaration of

trust has been made in his favour, or if he has secured

possession of the title deeds [g). If this is the case,

equity will place him in the same situation as if he had an

actual assignment [h) . And the result is the same where

an incumbrancer obtains the legal estate after advancing

his money in pursuance of a contract for a legal mortgage

entered into at the time of the advance («').

We have seen that bond and simple contract debts, not

being specific liens on the land, cannot be tacked as

against the mortgagor himself. A fortiori, whether prior

or subsequent to the mortgage, they cannot be tacked as

against any intervening incumbrancer, whether a mortgagee

or judgment or bond creditor {k).

The whole doctrine of tacking was displaced for a short

time by the Vendor and Purchaser Act, 1874 (l), which

enacted that from the 7th of August, 1874, no priority

should be given or allowed to any interest in land by

reason of such interest being protected by or tacked to the

legal estate in such land. This enactment was, however,

only in operation until the 31st of December, 1875, from

which time it was repealed by the Land Transfer Act,

1875 (m).

By the Yorkshire Registries Act, 1884, provision is

made for the registration of all mortgages of lands in

Torkshire, and registration is declared to constitute

(/) Xfpion Bank v. Kent, 39 Oh.

D. 238; 57 L. J. Ch. 1022.

(?) Wyndham v. Richardson, 2 Ch.

Ca. 213.

(A) Fomfret v. Windsor, 2 Ves. sr.

472, 486 ; Wilmot t. Fike, 5 Ha.
U, 22.

(i) Cooke T. Waton, 29 Beav. 100.

{k) Windham v. Jennings, 2 Ch.

Rep. 247 ; Lowthian v. Easel, 3

Bro. C. C. 162.

(I) 37 & 38 Vict. c. 78.

\m) 38 & 39 Vict. c. 87.
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actual notice of sucli mortgages. The Act further pro-

vides that registered assurances thereunder shall have

priority according to their respective dates of registration,

and that priority shall not he gained hy an application of

the doctrine of tacking (w). But this is suhject to the

exception that priority will not he gained hy registration

if the advance is obtained hy actual fraud (o)

.

V. Consolidation of Mortgages.

1. The doctrine of the consolidation of mortgages must Consolidation

he carefully distinguished from that of tacking. The from tacking.

principle of tacking applies as between successive incum-

brances on one estate. The term consolidation of mort-

gages is applied to the general rule that where a mortgagor

has mortgaged more than one estate to his mortgagee, he

cannot claim to redeem one mortgage without redeeming

all. This rule, which appUes equally to redemption and

foreclosure suits, to legal and equitable mortgages, and to

real and personal property, may be thus concretely illus-

trated: A. mortgages Blackacre to B. for £1000, Black- Illustration,

acre being worth say £1500. Then A. further mortgages

Whiteacre to B. for £500, and Whiteacre is found to be

worth only £100. A. cannot then claim to redeem

Blackacre, where the security is ample, alone. If he seeks

to do so, he must also be prepared to redeem Whiteacre,

which is an insufficient security for the money originally

charged upon it {p). The fact that the mortgagee has

given notice to the mortgagor to pay off one of the mort-

gages does not prejudice his right to consolidate [q)

.

[n) 47 & 48 Vict. u. 54 ; 48 Vict. [p) Selby v. Fomfret, 1 J. & H.

P 4 48 & 49 Viet. c. 26. 336 ; 3 De G. P. & J. 595 ; Fhillips
' T. Gutteridge, 4 De G. & J. 531.

(o) Battison v. Eobson, (1896) 2
(^j Griffith v. Found, 45 Ch. D.

Ch 403 ; 65 L. J. Ch. 695. 553 ; 59 L. J. Ch. 522.
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Efltect of

notice.

First mort-
gages made
to different

persons.

2. And this doctrine of consolidation has heen carried

far beyond the simple case of a mortgage of two estates by

one person to another. Thus, if A. sells Blackaore, or

mortgages the equity of redemption of it to C, whether

with or without notice of the existence of the other mort-

gage, the pm'chaser is just as much as A. himself bound

by B.'s right to consolidate (r). Even where the mortgage

of Whiteacre was effected after the sale or second mort-

gage to C, B. was held entitled to consolidate (s). That

this may work great hardship on a second mortgagee or

purchaser is very evident. Thus, referring again to the

figures above employed in illustration, C, not having any

notice of the improvident mortgage of Whiteacre, may
imagine that he is perfectly secure in giving £400 for, or

lending it on a second mortgage of Blackacre. He would

clearly be so if that estate could be redeemed alone. But

he finds on seeking to do this, that B. can consolidate with

the mortgage of Blackacre the mortgage of Whiteacre,

which is worth £400 less than what was lent thereupon

;

and the result is that C.'s pm-chase or security is worth

nothing at all.

Again, the principle applies although the first mortgages

of the several estates were originally made to different mort-

gagees, but have by transfer come into the hands of one

mortgagee ; for instance, if A. mortgages Blackacre to B.,

and Whiteacre to C, and C. afterwards assigns his mort-

gage to B. (t), or, vice versa, B. assigns his mortgage to

C. (u). But it has been held that consolidation cannot be

insisted on if the equity of redemption of the one estate

has been sold or mortgaged previous to the transfer which

brings the two mortgages to the same hand {x) : a fortiori,

{r) JBeevor v. Ztic/c, i Eq. 537 ;

Titky V. Bavies, 2 T. & C. Ch.

399, n.

(s) Vint T. Padget, 1 Giff. 446

;

2 De G. & J. 611 ; Pledge t. White,

(1896) A. C. 187 ; 65 L. J. Ch. 449.

[t) Twcedale-v. T., 23 Beav. 341.

(m) TMey v. Davies, sup.

{x) Willie T. Lugg, 2 Ed. 78;

Sarter t. Colman, 19 Ch. D. 630
;

51 L. J. Ch. 481 ; Minter v. Can;

(1894) 2 Ch. 321 ; 3 Ch. 498 ; 63

L. J. Ch. 705.
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if such sale or mortgage takes place previous to the creation

of the mortgage of the other estate (y). In this case the

knowledge of the possibihty of the mortgages coalescing

cannot be imputed to the second mortgagee or purchaser of

the first estate. The case is yet stronger if at the time of

the assigment the assignee had notice of the puisne mort-

gage (s). These cases in effect overrule the decision in

Tassel Y. Smith {a), and to a certain extent that in Beevor

V. Litch (b) , cases which for a long time bore very hardly

upon purchasers and mortgagees of equities of redemption

;

and apart from the statutory displacement of the doctrine

presently to be noticed, the tendency of recent judicial

decisions has been against an extension of the doctrine of

consolidation.

3. A mortgagee may on the bankruptcy of the mort- ConsoKdation

gagor, if his trustee does not at once redeem, take a ruptcy."

transfer of a mortgage on another of his estates and con-

solidate it with a debt due on his own mortgage, and may
thus hold the two estates as a security for both debts (c).

He could not, however, take an original mortgage after

notice of insolvency, as that would amount to a fraudulent

preference (d).

4. There can be no consolidation where the transactions Cases in

, 1 , ,1 , • which oonsoli-m question are not between the same parties or persons Nation may

claiming through them (e) ; so there can be no consolida- ^°^ ^'^^^

tion where one mortgage is by a firm, and the other by

one of the partners thereof (/). This case also decides

that there can be no consolidation where there has been no

default in respect of one of the mortgages, for until

default the estate is not at law forfeited. A bill of sale

holder is not entitled to consolidate his security with a

Exch. 597; Jenninffs t. Jordan, 6 ^^^',^J^^^j^f,f.^\f^^^^ -,„
App. C. 698 ; 13 Ch. D. 639 ; 51 ¥) ^^P- ^f^'lW^^^ ^1; ^il'
t -"^^r Q-,

j^29 V^)
Jones V. Smith, 2 Ve8. jr. 376

;

' , «, Tx </i, Huiqins V. Frankis, 15 L. J. Ch.
(z) Baker v. Gray, 1 Ch. D. 491. g^^? jq j^j., 325.

(«) 2 De a. & J. 713. (/) Cummins v. Fletcher, U Ch.

Ih) Sup. !>• S9&-

x2
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mortgage of land, so as to exclude an execution creditor {g)'.

Nor wiU. the principle be applied to the prejudice of

persons claiming one of the properties under a Toluntary

settlement (h)

.

t^ii ^! I-"*'
^- '^^^ Conveyancing and Law of Property Act, 1881,

in effect abrogates the principle of Consolidation as far as

concerns mortgages executed after Dec. 31st, 1881. It

enacts that a mortgagor seeking to redeem any one mort-

gage shall be entitled to do so without paying any money

due under any separate mortgage made by him, or by any

person through whom he claims, on propei-ty other than

that comprised in the mortgage which he seeks to redeem,

provided that no contrary intention is expressed in the mort-

gage deeds or one of them. But the Act only applies where

the mortgages are or one of them is made after the

above-mentioned date (e), and it has no application where

two properties are included in one mortgage and for one

advance (A). It has been held under this section that in

the case of a redemption action comprising two properties,

there can be no consolidation of costs ; they must be rate-

ably apportioned between the^ properties {t).

iff)
ChestvorthY.Sunt,5G.'B.D. [k] Mall v. Seward, 32 Ch. D.

266. 430 ; 55 L. J. Ch. 604.

(A) He Walhampton Estate, 26 (l) Be Caux v. Skipper, 31 Ch. D.

Ch. D. 391 ; 53 L. J. Ch. 1000. 635 ; oTerraling Ctapham v. An-
(i) 44 & 45 Vict. c. 41, b. 17. drews, 27 il. 679 ; 53 L. J. Ch. 792.
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Section III.

—

^Equitable Mortgages.

I. By Agreement.

II. By Deposit of Title Deeds.

III. Remedies.

There are two species of equitable mortgages, which, Classification,

though in many respects similar, are sufficiently distinct to

require separate consideration.

The first class comprises those transactions viewed and

treated in equity as mortgages, in which a person by agree-

ment or mandate creates a charge upon his property.

The second and more peculiar class comprises equitable

mortgages arising from the deposit of title deeds.

I. Equitable Mortgages by Agreement or Mandate.

1. Any agreement in writing, however informal, by informal

which any property, real or personal, is to be a security agreements

for a sum of money, is a charge, and amounts to an equit- gages.

able mortgage. Thus an agreement that a creditor shall

hold land at a fair rent to be retained in satisfaction of

the debt, is in the nature of a mortgage, and wUl be sup-

ported as such (a)

.

On the principle that what is agreed to be done is con-

sidered in equity as done, an express written agreement to

effect a mortgage is treated as a mortgage (b) . So a

(a) MoronvY. O'Dea, 1 Ba. & Be. (*) ^anJcey v. Vernon, 2 Cox, 12,

,„y „ , ,„.; U; Walsh T. Lonsdale, 21 Ch.D. 9;
109 ;

Coote, 305.
52 L. J. Ch. 2.
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Mortgages
of an equity
of redemp-
tion.

written instrument promising to pay a sum of money with

interest " out of the estate of the deceased "W. H.," and

signed by all the persons interested in his estate, has been

held (the personalty being exhausted) to amount to an

equitable mortgage of the real estate (c). And an agree-

ment by a married woman to charge her expectancy under

the will, or as one of the next of kin of a living person,

was on similar grounds enforced after that person's death (rf)

.

A covenant also that, if payment of a certain debt be not

made, the creditor may by entry, foreclosure, sale, or mort-

gage, levy the amount from the lands of the debtor, is an

equitable mortgage (e)

.

2. Another species of equitable moi-tgage is seen in

mortgages of the equity of redemption of an estate which

has been already legally mortgaged. But it is not neces-

sary to enter into a separate discussion of such equitable

mortgages, iaasmuch as any particulars in which they

dilfer from legal mortgages are fully explained under the

heads of Notice and Tacking (/).

Statute of

Frauds.

II. Equitable Mortgages by Deposit of Title Deeds.

It is a well-known provision of the Statute of Frauds ((/)

that no action shall be brought upon any contract or sale

of lands, tenements, or hereditaments, or any interest in

or concerning them, unless the agreement upon which

such action shall be brought, or some memorandum or

note thereof, be in writing and signed by the party to be

charged therewith, or his duly authorised agent (h).

(c) Suart V. Toulmine, 2 Pow.

Mtg. 1049 a, ed. 6.

{d) Flower v. Bullm; 15 Ch. D.

665.

(e) Eyre v. MeBowell, 9 H. L.
620.

(/) See pp. 836 et seq., 296 et seq.

{g) 29 Car. II. o. 3.

{]>) Sect. 4.
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In the ease of Mussel v. Bussel (^') this was relied on as Russei v.

an answer to an action which sought to establish a charge

on the mere fact of the deposit of a deed. But the objec-

tion did not avail ; and it has long been established that

if the title deeds of an estate are, without even verbal Deposit

communication, deposited by a debtor in the hands of his
evidence of

creditor, the mere fact of such deposit, if otherwise anagree-

unaccounted for, is held to be prima facie evidence of an

agreement for a mortgage of the estate ; and the creditor

may avail himself of it as of an agreement in writing for

that purpose, and may bring an action for the completion

of his security by a legal conveyance (Ji). These bold

decisions have given rise to transactions which now form a

conspicuous feature in equitable jurisprudence, and which

require attentive consideration.

(1.) What constitutes a mortgage by deposit.

(i.) It has already been stated that a deposit of title Wtat deposits

deeds, unaccompanied by any verbal agreement, is evidence ™ '''™ '

of an agreement for a mortgage which may be enforced

;

and this proposition may be abundantly illustrated. Thus

a deposit of a copy of Court rolls {I), of an agreement for

a lease (ni), of a policy of insm'ance («), of a registered

mortgage of a ship (o), or of a certificate of shares in a

public company (^), may constitute an equitable mort-

gage.

(ii.) An equitable mortgage may be created by a deposit Deposit of

of part of the title deeds only, and it is not necessary that ^^"^ ° ^^
^'

the deeds deposited should show a good title in the depo-

sitor {q). But a deposit of deeds relating to part of an

(I) 1 Bro. C. C. 269 ; 1 W. & T. 378.

L. C. 726. (o) Lacon v. Liffen, 4 Giff. 75.

(k) Exp. Wright, 19 Ves. 258; (p) Exp. Moss, 3 De G-. & Sm.
Re McJIafion, 55 L. T. R. 763. 699 ; France v. Clark, 26 Cli. D.

[l) Exp. Warner, 1 Rose, 286. 257 ; 53 L. J. Ch. 588.

(m) Unity, ^c. Co. v. King, 25 (q) Exp. Wetherall, 11 Ves. 398;

Beav. 72. Hoberts v. Croft, 24 Beav. 223

;

(«.) Ferris v. Midlins, 2 Sm. & G. 2 De G. & J. 1.
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estate, with a representation that they relate to the whole,

wUl only effect a mortgage of the part actually comprised

in the deeds (r). If the deeds are deposited, some with

one creditor, some with another, each may have a valid

Of receipt for charge (s). Moreover, if there are no title deeds or con-
purcnase- .

money. voyances in the depositor's possession, an equitahle mort-

gage may he created hy the deposit of the receipt for

purchase-money, containing the terms of the agreement

for sale (i).

(iii.) Where land had to he registered under the Land

Registry Act (»), an equitahle mortgage might he created

by a deposit of the land certificate («), hut not hy that of

the title deeds («/) . The same provision is continued under

the Land Transfer Acts (s).

(iv.) A deposit of the deeds with a third person for

the benefit of the creditor will be sufiicient to create a

security; and the possession of the agent of the debtor

may sufiice, if there is a memorandum of deposit showing

an intention to make him a trustee (a). But a deposit

with the wife of the debtor, to be kept by her for the

creditor, was held insufficient (i) ; and where the deeds

remain in the hands of the debtor, accompanied by a

memorandum of deposit, there is no valid mortgage (c)

unless indeed the debtor in fact holds them as the servant

of the creditor (d). A deposit made by an agent of the

debtor with due authority constitutes a mortgage and

creates a valid charge, even though the agent borrows

more than he was authorised to do and fraudulently appro-

priates the excess (e).

Eegistered
lands.

Deposit with
third person.

()•) Jones v. TFil/iaiiis, 24 Beav. 47.

(s) Roberts v. Croft, 24 Beav. 223
;

2 De G. & J. 1.

(i) Goodwin v. Wac/horn, 4 L. J.

(N. S.) Ch. 172.

(t<) 25 & 26 Vict. 0. 53.

(x) Sect. 73.

\y) Sect. 63.

(z) 38 & 39 Vict. c. 87, b. 81 ; 60

& 61 Vict. 0. 65, s. 8.

(a) Lloyd v. Athvood, 3 De G. &

J. 614, 619.

{b) Exp. Coming, 9 Ves. 115.

(e) Adams y. Claxton, 6 Ves. 226,

230.

[d) Ferris v. Mulliiu, 2 Sm. & G.
378.

(«) Brocklesh/ v. Temperance jP. 7J.

Soc., (1893) 3 Ch. 130
;
(1895) A. C.

173 ; 64 L. J. Ch. 433 ; and see

also Lloyd's Hank v. Bullock, (1896)-

2 Ch. 192; 65 L. J. Ch. 680.
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(t.) But thougli a deposit of title deeds or their equiva- Depositor

lent is evidence of an agreement for a mortgage which ^at there was
may suffice to establish a claim for relief in equity, it does no agreement,

not itself constitute an agreement. The depositor may purpose -was

show that the deposit was not made with the view and ^°^ to effect a

.
-^

. .
security.

mtent to effect a secunty, but with some other intent or

for some other purpose. The mere possession of the title

deeds is, therefore, not enough to create an equitable

security (/). For iastance, deeds may be deposited merely

for the purpose of safe custody; or on some definite

condition (</) ; or there may be attendant circumstances

showing that there was no intention to create a mortgage,

as, for iastance, where deeds have been left with a banker

after he has refused to advance money on them (/*) ; or the

deposit may be accompanied by a memorandum showing

that there was not an intention to create a security («) . In

none of these cases will an equitable mortgage be created

;

but where the possession of the deeds cannot be accounted

for save on the supposition that a mortgage was intended,

it amounts to a presumption of such intention so strong

that it may be acted upon (/.)

.

(vi.) Where deeds are deposited for the purpose of pre- Deposit for

paring a legal mortgage, a presumption arises of an iaten- creating a

tion to create an equitable mortgage. At one time it was ^^^^^ mort-

sought to distinguish between the case where the intention

was to secure an, antecedent debt, and where it was with a

view to secure only a future advance, it having been held

that in the latter case no equitable mortgage arose fi-om

the deposit (l). But it seems that this distinction cannot

be sustained, and that now in all cases an equitable mort-

gage will result from the deposit (?«). This will clearly

(/) Chapman V. C, loBesiY. SOS. [k) Sarford v. Carpenter, 1 Bro.

[g) Burton v. Gray, 8 Ch. 932. C. C. 270, n. ; Dixon v. Muckleston,

(A) Lucas V. Dorrieii, 7 Taunt. 8 Ch. 155.

278. {1} Norris v. Wilkinson, 12 Ves.

(i) Shaw V. Foster, L. R. 6 H. L. 192.

340; Spoilev. Whayman, 20 Beav. ()«) Edge T. Worth iiigton, 1 Cox,

607. 211 ; Exp. Bruce, 1 Rose, 374.
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Written
memorandum
sufficient

"without

deposit.

be the case if an agreement to give a mortgage accom-

panies the deposit (n).

(vii.) A valid equitable mortgage may, as we have seen,

be created by a written agreement apart from any deposit
;

and a written memorandum of deposit is a sufiBcient agree-

ment (o), especially if the deeds be already in the posses-

sion of a third party (p). But in no case can a mere oral

agreement without an actual deposit create an equitable

security (§'). The question to consider in the case of an

oral agreement is whether or not the deposit can be re-

garded as a part performance thereof, so as to take it out

of the Statute of Frauds (r).

What pro-
perty is

deemed to he
mortgaged.

Memorandum
may limit the

effect of the
deposit.

After-
acquired
property.

Fixtures,

(2.) The effects of an equitable mortgage by deposit.

i. As to the property affected.

Prima facie, the deposit of deeds by a debtor constitutes

a mortgage of all the property comprised in them (s). But

the security may be limited by a written memorandum to

that effect (t). If, on the contrary, the memorandum re-

fers to deeds which are not deposited, it does not effect a

mortgage of the property comprised in them (m). Thus

the memorandum may limit but may not extend the effect

of the deposit, unless, of course, the memorandum is in

such a form as in itself to constitute an equitable mort-

A deposit of title deeds will comprehend any interest

which the depositor may afterwards acquire in the pro-

perty [x) , and will include not only fixtures existing at the

time, but also those subsequently erected thereon, whether

the fixtures are mentioned or not (y). And the result is

(n) Hockley v. BantocJc, 1 Euss.

141 ; Keys v. Williams, 3 T. & C.

Ex. 55.

(o) i:xp. Orreit, 3 Mont. & A.
153.

(p) Daw v. Terrel, 33 Beav. 218.

(?) Hxp. Coombe, i Madd. 349.

{r) He Beetham, 18 Q. B. D. 380,

766 ; 56 L. J. Q. B. 635.

(s) Asktm V. Balton, 2 Coll. 566.

[t] Exp. Gbjn, 1 M. D. & De G.

29.

(«) Exp. Powell, 6 Jur. 490.

(x) Pryce v. Bury, 16 Eq. 153.

(y) Exp. Price, 2 M. D. & De G.

518 ; Exp. Astbury, 4 Ch. 630.
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the same whether the deposit is made by the owner in fee

who is also owner of the fixtures, or by a lessee who is

owner of the fixtures, although as between landlord and

tenant they are removable (s) . On the bankruptcy of the in tank-

depositor of a lease, the fixtmes will not be considered as

being in his order and disposition, but will belong to the

mortgagee (a).

A deposit of title deeds can only affect the interest of interest of

the depositor. Thus, if the deposit be by a trustee, and
^ftP°t^*d.'

°"'^

there is no consent or acquiescence of the cestui que trust,

the security extends only to any beneficial interest which

the trustee may have (6) ; and a deposit by a tenant for

life cannot afEect the interest of remaiader-men (c)

.

ii. What debts it may secure.

It is a matter of evidence what debts are to be deemed PHm&fmie

to be comprised in the security of an equitable mortgage, advano^ed at

Prima facie only the sum advanced at the time of the de- t™e of deposit

posit is considered to be secured thereby {d) ; but the cir- circum-

ciunstances of the case may suffice to show an intention to stances or

secure antecedent advances, and if so it will be carried into extend this,

effect (e) ; and either written or parol evidence of intention

may suffice to extend the security to subsequent ad-

vances (/) ; and generally a verbal agreement to make a

subsequent advance, on a deposit of deeds already made

for another purpose, is sufficient to constitute an equitable

mortgage as to the subsequent advance {g).

A debt secured by an equitable mortgage, although interest,

originating in a simple contract, bears interest at the rate

(_-) Exji. Loijd, 3 D. & C. 765
;

(c) Turner v. Letts, 20 Beav. 185.

Longtottom v. Berry, L. E,. 5 Q. B. (d) Exp. Martin, 4 D. & C. 457
;

123 ; Meux v. Jacobs, L. R. 7 H. L. 2 M. & A. 243.

481. («) Exp. Farkij, 1 M. D. & De G.
(a) Exp. BarcUy, 5 De G. M. & 683, 689.

G-. 403. (/) Exp. Langston, 17 Ves. 230
;

(}) Manmngford v. Toleman, 1 Shepherd v. Titley, 2 Atk. 348.

Coll. 670 ; Exp. Smith, 2 M. D. & Q) Exp. Kensington, 2 V. & B.

De G. 587. 79 ; Exp. Whitbread, 19 Ves. 209.
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of 4 per cent, from the date of the deposit, even without

an express agreement to that effect (/*).

ui. Against whom the security prevails.

Security valid A deposit of title deeds creates a security valid as against

Croi™. ^ '^^ Crown, if made before the depositor became a Crown

debtor by record or specialty («).

Trustee in The security is also good against the debtor's trustee iu
an up oy.

]3ankruptcy, unless being made so near the bankruptcy as

to amount to a fraudulent preference (/().

Judgment It also prevails against the interest of a subsequent
ore or.

judgment creditor, although he may have acquired legal

seisin under an elegit and without notice {I).

Subject to But an equitable mortgagee is liable to all prior equities
prior equi les.

g^£fgQ-|-j^g j^^ depositor ; for instance, as we have seen, a

deposit of title deeds given in breach of trust, though with-

out notice, does not affect the claim of the beneficiaries

;

and where a mortgage was obtained without consideration,

and then transferred with notice to a person who deposited

it to secure a debt, it was held that the depositee could not

be in a better situation than the depositor, and his security

was therefore useless [m)

.

Negligence of If an equitable mortgagee by deposit carelessly parts
depositee.

-^{{^ the deeds so as to enable a second mortgage to be

made by deposit thereof, he will be postponed to the second

mortgagee, since it was through his laches that the fraud

was rendered possible {n). And as between equitable mort-

gagees, the second may acquire priority without proving

negligence amounting to fraud. Omission to make proper

enquiry for, or to obtain possession of, the title deeds may

suffice (o). But a parting with the deeds in the ordinary

course of business, as, for instance, to a solicitor or con-

(A) Ee Kerr's Polieij, 8 Eq. 331. (ot) FarkerY. Clarice, 30 Beav. 54.

(i) Casberd v. Ward, 6 Pri. 411. («) Waldron v. Shper, 1 Drew.
(yt) i:xp. Ainsioortk, 3 M. & A. 193 ; Keate t. FhilHps, 18 Ch. D.

457. 560 ; 50 L. J. Oh. 664.

(1) Whitworth v. Gaiigain, 3 Ha. (o) Farrand v. Yorkshire Sank,

416 ; 1 Ph. 728. 40 Ch. D. 182 ; 58 L. J. Ch. 238.
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fidential clerk, who makes a fraudulent use of them, will

not have the effect of postponing the security (p).

iv. Oenerally.

The benefit of an equitable mortgage by deposit may be Benefit may

subsequently extended to persons who were not origiaally q^ently

'

depositees. If a deposit of deeds is made to a firm, the extended.

general supposition is that it is not intended to enure for

the benefit of future members of that firm; but if an

intention that it should so operate is expressed on the

memorandum of deposit, or is proved by parol evidence,

or is evidenced by continued dealings with the new firm,

the new firm may gaia the benefit of the security {q).

The special features of the liens of bankers, &c., are stated

elsewhere (r).

The rules as to priority, as between equitable mortgagees

and others, are fully discussed under the headings of notice,

and tacking of mortgages (s) . ,

It was formerly supposed that a cestui que trust or Equitable

depository of a lease was liable for the rent and covenants ^^efse^not

in a suit by the lessor ; but the contrary is now clearly liable to

established ; and the landlord cannot compel him to take,

or the mortgagor to execute, an assignment so as to bring

him within the liability of the covenants, even if he has

been in possession and paid rent (if).

III. Remedies of an Equitable Mortgagee.

(1.) It has been much discussed whether the proper Foreclosure

remedy of an equitable mortgagee is foreclosure (after the ^emedyr^

(^) Ee Vernon, Ewens f Co., 33 Gr. 234.

Ch. D. 402 ;
Carritt v. E. | P. Adv.

(^) Page 320.

Co., 42 Ch. D. 263
;_
58 L. J. Ch. , . g^^ 33g ^^ 296 et seq.

688; distinguished in Simmer v. )' ^^^
, o a- =no

WMer (1902) 2 Ch. 163. (0 ^""'•^s ^- ^'"'«''- ^ Sun. 508 ,

(T^'xp.^ensinffton, 2 V. & B. ^oore v. Greg, 2 De G. & Sm. 304 ;

79, 83 ; £xp. Oakes, 2 M. D. & De 2 Ph. 717.
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The remedy is

sale in case of

a charge or

pledge of

chattels.

analogy of a legal mortgage) or sale (after the analogy of

a charge). Prior to the Conveyancing Act, 1881, however,

it was settled that in the case of a mortgage of lands the

proper remedy was foreclosure (u), whether the mortgage

arose from an agreement for a legal moiigage («), or from

a deposit of title deeds with or without a written memo-

randum (y), or was a mortgage of an equity of redemp-

tion (s) ; but if there was a deposit of title deeds,

accompanied by a written agreement for a mortgage, the

mortgagee was entitled to either sale or foreclosure («).

By s. 2, sub-s. 6 of that Act (b), a mortgage is so de-

fined as to include " any charge on any property securing

money or money's worth," terms which clearly comprise an

equitable mortgage, and accordingly, by s. 25 of the same

Act, the Court is empowered to order a sale instead of fore-

closure at the request of the mortgagee, even in the absence

of an agreement for a legal mortgage (c) . An equitable

mortgagee selliag under the Act cannot by virtue of s. 21

thereof convey the leffcil estate vested ia the mortgagor {d),

but a power of sale can be conferred by means of an irre-

vocable power of attorney under s. 8 of the Conveyancing

Act, 1882 (e).

Where there is a mere charge or lien, the remedy is sale,

and not foreclosure (/) ; sale is also the proper remedy in

the case of a pledge of personal chattels (g) . On a mort-

gage of shares by deposit of the certificate, however, the

proper remedy is an order for transfer and foreclosure {h).

(u) Prycc V. Bury, 2 Drew. 41
;

18 Jur. 967 ; James v. /., 16 Eq.
1.53. For form of judgment, see

Lees Y. Fisher, 22 Ch. D. 283.

(x) Frail v. Fl/is, 16 BeaT. 350.

{y) Carter t. irake, 4 Ch. D. 605,

606, per Jessel, M. R. ; Sackhouse v.

Charlton, 8 Ch. D. 444.

(z) Richards v. Cooper, 5 BeaT.

304.

(a) York, ^c. Co. v. Artley, U
Ch. D. 205 ; Wade t. Wihon, 22

Ch. D. 235 ; 52 L. J. Ch. 399.

(4) 44 & 45 Vict. u. 41.

(c) Oldham v. Stringer, 33 "W. E.

251 ; Grissell v. Money, 38 L. J.

Ch. 312.

[d] Re Hodson ^- Sowe's Contract,

35 Ch. D. 668 ; 55 L. J. Ch. 755.

See Solomon ^- Meagher's Contract,

40 Ch. D. 508 ; 58 L. J. Ch. 339.

{«) 45 & 46 Vict. c. 39.

(/) Tennant v. Trenehard, 4 Ch.

537; Re Owen, (1894) 3 Ch. 220;

63 L. J. Ch. 749.

{g) Carter v. Wake, sup.

(A) Barrold v. Plenty, (1901) 2

Ch. 314 ; 70 L. J. Ch. 562.
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An equitable mortgagee is entitled to a receiver, and one Eeceiver.

may be appointed on motion before defence, and even be-

fore appearance in cases wbere a risk of loss is shown {i).

But he is not, lite a legal mortgagee, entitled to six

months' notice or to six months' interest in lieu of notice

before beiag bound to accept tender of the mortgage

debt(y).

(2.) The remedies of mortgagees (including equitable Under Bank-

mortgagees) in bankruptcy, and also in the administration ^°'^ "^

of insolvent estates, and in the winding-up of companies,

are now regulated by s. 6 of the Bankruptcy Act, 1883 [Jc).

The general priaciple is that the mortgagee may either

give up his security and prove for his whole debt or

retain his security and prove for whatever deficiency there

may be.

(i) Aberdeen v. Chitttj, 3 T. & C. lersh, (1892) 1 Cli. 385 ; 61 L. J.

Ex. 379 ; Meaden v. Sealeij, 6 Ha. Ch. 231.

620.

[j) Fitzgerald^s Trustee v. Mel- s. 10.

(k) 46 & 47 Vict. c. 52; Jud.
Act, 1875 (38 & 39 Vict. o. 77),
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Section IV.

—

Liens.

Generally.

I. Liens at Law.

II. Equitable Liens.

1. Charges.

2. Vendor's Lien.

3. Vendee's Lien.

Definition.

Liens legal

or equitable.

Specific liens.

Artisan.

Accountant.

Analogous in many respects to mortgages are those

charges of various kinds which are designated by the

general term "liens." A lien is not, however, like a

mortgage, a jus in re, or a jus ad rem, but is simply a right

to possess and retain the property subject thereto, until some

charge attaching to it is jjaid or discharged (a).

Liens are either legal or equitable ; that is to say, some

liens have always been recognised by the common law;

others, apart from recent legislation, could be enforced

only ia Courts of Equity.

I. Of liens recognised at law some are specific, others

general. It will not be necessary here to do more than

briefly iadicate some examples of such liens. FamiUar

illustrations of specific liens are, the right which an artisan

has to retain an article delivered to him to work on until

he is paid for the labour expended thereon (b) ; the lien of

an accountant upon books entrusted to him for examination

(a) Story, 506.

{b) Scarfe v. Morgan, 4 M. & W.
270; Sellamy v. Bavey, (1891) 3 Cli.

540 ; 60 L. J. Ch. 778.
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and arrangement (c) ; the lien of a shipowner who has paid Shipowner.

a sum for salvage, upon the goods on board for the amount
of contribution to which the owner of the goods is liable (d)

,

and the lien of a partner on the partnership property for Partner.

what may be found due to him on taking the partnership

account {e).

A general lien differs from one that is specific in that it General liens,

entitles the creditor to retain the property in question as a

security, not merely for a particular charge, but for the

general balance due to him. It has been held that a general when main-

lien can only be maintained in particular trades where its
^^'^'°-^^^^-

existence has been judicially declared (/) . Lord Mansfield

stated that a general lien would be upheld in four cases

:

(1) where it is an express contract
; (2) where it is implied

from the usage of trade
; (3) where it is implied from the

manner of dealiag between the parties on the particular

case
; (4) where the party has acted as a factor ((/).

An important instance of a lien by usage is the lien of Liens by

a banker over aU. the bills, papers, and securities of a Baiiers.

customer in his hands, which right subsists unless there be

an express contract or circumstances showing an implied

contract inconsistent with the lien (A). An instance of a

circumstance showing such an implied contract is the case

of a lease being accidentally left with the banker after he

had refused to lend money upon it (i)

.

A broker has a similar lien {h), and an innkeeper has a Brokers.

general lien on articles belonging to his guests which come ° ^ P

into his possession as innkeeper ij).

A factor has a general lien on goods consigned to him Factors.

(c) Exp. Southall, 17 L. J. Bk. 488 ; London Chartered, Bank v.

21. White, i App. Gas. 413 ; lie Miro-
(d) Briggs^. Merchant, ^c.Asso'., pean Bank, 8 Ch. 41.

18 L. J. Q. B. 178 ; Ee Ripon Citij, (i) Lucas v. Dorrien, 7 Taunt.

(1897) P. 226 ; 66 L. J. P. 110. 278.

(e) Skip V. Sarwood, 2 Swanst. {k) Sewison v. Guthrie, 2 Bing.

586. N. C. 755.

(/) Bock Y. Gopisson, 6 Jur. N. S. [t) Threfall v. Berwick, 7 L. E.

547; 7 ib. 81. Q. B. 711 ; 10 ib. 210 ; Robins v.

{g) Green t. Farmer, 4 Burr. 2221. Gray, (1895) 2 Q. B. 501 ; 65 L. J.

{h) Baries v. Bowsher, 5 T. E. Q. B. 44.
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Solicitors'

general lien.

for sale, and on the pnxchase-money thereof (m), as well as

a specific lien on goods bought for the purchase-money

Wiarfingera. and freight paid in respect thereof (w). A wharfinger has

also the same general Hen as a factor for the balance of

his wharfage dues and freight (o). As to the liens of

auctioneers, warehousemen, packers, and others, see the

cases cited below (p).

The lien of a solicitor is of such a nature as to require

especial consideration. A solicitor has a general lien on

the papers of his client in his hands for his taxable costs,

charges, and expenses {q) ; every client is, therefore,

entitled to have his costs taxed, though there may be no

item in the account relating to an action at law or in

equity (r). This lien is merely a right to retain, and

canjaot be actively enforced (s). In case of a change of

solicitors pending an action, the Court may order the

delivery up to the new solicitor of the documents required

for the purposes of the action, pending taxation of the

ex-solicitor's costs, and without prejudice to his lien(<).

The lien must not be asserted so as to embarrass the pro-

ceedings (m). The Hen appears not to be waived by an

order for payment, or by an attachment for non-payment

of costs, nor by any proceeding against the person of the

debtor (x). It is not confined to deeds and papers, but

extends to other articles deHvered to the soHcitor for the

purposes of the action ; for instance, to books, shares in a

company, &c. («/). But it only appHes to such deeds and

What it

includes.

(m) Godin v. London Ass. Co.,

1 Bur. 490 ; Bobson v. Kemp, 4 Esp.
236.

(«) Exp. Emery, 2 Ves. er. 674 ;

Exp. Good, 3 M. & A. 246.

(o) Kaylor-^. Mangles, 1 Esp. 109;

25 & 26 Vict. c. 63, a. 76.

(p) Webb T. Smith, 30 Ch. D. 192

;

55 L. J. Ch. 343 ; Exp. Beeze, 1 Atk.

228 ; Re Witt, 2 Ch. D. 489.

{q) Stevenson v. BlaJeeloch, 1 M. cfc

S. 635.

[r) Re Barker, 6 Sim. 476.

(s) Bozon V. Bollotid, 4 My. & Cr.

357.

{t) Sutchinsoii v. Norwood, 34

W. K. 637 ; Bhtclc v. Lowering, 35

ib. 232 ; Boden t. Hensby, (1892) 1

Ch. 101 ; 61 L. J. Ch. 174.

(u) Boughton v. B., 23 Ch. D.
1C9 ; Ackermaiin v. Loekhart, (1898)
2 Ch. 1 ; 67 L. J. Ch. 284.

[x] Lloyd T. Mason, 4 Ha. 132

;

Exp. Bryant, 1 Mad. 49.

(2/) ErisueUv. King, 15 Sim. 191;
General Share Trust Co. v. Chapman,
1 C. P. D. 771.
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documents as come to his hands in his character as solicitor

of the person against whom the lien is claimed (s), and it

extends only to secure law charges, not includiag a debt

due on another account (a) or advances of money (6). The
lien is available notwithstanding that the claim is statute-

barred (c)

.

A solicitor has also, apart from the statute presently to Specific lien

be mentioned, a specific lien on the fund recovered by him recovered.

in an action for the costs of the action (d), and similarly,

also, upon money of the client in his hands to abide the

result of the action (e). But the remedy of a solicitor in

such a case has been increased by, and is now dependent

on, the statute 23 & 24 Yict. c. 127.

Previous to 23 & 24 Yict. c. 127, a solicitor had no Uen Lieu against

for his costs against real estate either at law or iu equity. 23 & 24 vict.

By s. 28 of that Act it is enacted that it shall be lawful <= ^^7.

for the Court or judge, before whom any suit or matter has

been heard, to declare that the solicitor employed therein

is entitled to a charge upon the property recovered or pre-

served by his instrumentality in such suit or matter ; and

that all conveyances and acts done to defeat such charge

shall, unless made to a bond fide purchaser without notice,

be absolutely void and of no effect as against such charge

or right (/). This Act applies to property of all kinds {g),

and a liberal construction is placed upon the words " re-

covered or preserved." Thus, the appoiutment of a receiver

of the real estate of an infant has been held to bring the

property within the section [h). And where the action is

for the benefit of all parties, the lien attaches, irrespective

(z) Exp. Fuller, 16 Ch. D. 617. Q. B. 180, 350 ; 63 L. J. Q. B.

(a) Me Galland, 31 Ch. D. 296. 682.

(b) Be Taylor, Stileman S; Co., {g) Birchall v. Fugin, L. E. 10

(1891) 1 Ch. 590 ; 60 L. J. Ch. C. P. 399 ; Se Graydon, (1896) 1

525 ; Groom v. Cheesewright, (1895) Q. B. 47 ; 65 L. J. Q. B. 328 ; Fxp.

1 Ch. 730 ; 64 L. J. Ch. 406. Tioeed, (1899) 2 Q. B. 167; 68 L. J.

{e) Carter v. C, 34 W. R. 57. Q. B. 794 ; but see also jBei &««?//«,

(4 Fozon T. Follond, sup. (1891) 3 Ch. 145; 60 L. J. Ch. 732
;

(e) Sanson v. Reece, 3 jur. N. S. and Bowhcr v. Austin, (1894) 1 Ch.

1204. 556 ; 63 L. J. Ch. 205.

(/) See CoU v. FUy, (1894) 2 (h) Baile v. B., 13 Eq. 497.

y2
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of the interest of the client (i). Money paid into Court is

not deemed to be "property recovered" (A), but money paid

to compromise an action is so regai'ded (l), though the suit

may be on behalf of infants (to) . The charge is, in fact,

in the nature of salvage, and may be made in the interests

of persons who did not employ the solicitor and are not

parties to the suit, if they adopt the benefit obtained in

it(H). The Court having declared the Ken, wiU. give

liberty to apply to have the costs raised by sale or other-

wise (o).

The lien has priority over debentures, so long as they

remain a floating security {p), notwithstanding a stipula-

tion that the company shall not create any charges having

priority ; and also over a mortgage the title to which is

maintained in the action (q). The assignee of a solicitor

may assert the lien and have a charging order (r)

.

By Ord. LXV., r. 14, it is provided (contrary to pre-

vious decisions (s) ) that a set-off for damages or costs

between parties may be allowed, notwithstanding the soli-

citor's lien for costs in the particular cause or matter in

which the set-off is sought (t) . But this power is in the

discretion of the Court, and will not be exercised so as to

operate unjustly towards the solicitor's rights (t(). There

is no right to set off costs incurred in different actions («)

or in proceedings in different Courts («/)

.

(i) Bailey v. BircMU, 2 H. & M. {p) Brunton r. ^Electrical Corp.,

371. (1892) 1 Ch. 434; 61 L.J. Ch. 266.

{k) Westacott v. Bevan, (1891) 1 (}) Scholey \. PecJc, (1893) 1 Ch.
Q. B. 774 ; 60 L. J. Q. B. 536 ; 709 ; 62 L. J. Ch. 658.

and see Be Sumplireys, (1898) 1 (r) Briscoe v. B., (1892) 3 Ch.
Q. B. 520. 543 ; 61 L. J. Ch. 665.

{l) Bossy. Buxton,i2<Jh.T>. WO; is) Exp. Oleland, 2 Ch. 803;
58 L. J. Ch. 442; The Paris, (1896) HamerT. Giles, 11 Ch. D. 942.
P. 77 ; 65 L. J. P. 42 ; Margetsm (t) Goodfellow v. Gray, (1899) 2

T. Jones, (1897) 2 Ch. 314; 66 L. J. Q. B. 498 ; 68 L. J. Q. B. 1032.
Ch. 619. (u) Edwards r. Sope, 14 Q. B. D.

(m) Wright y. Sanderson, (1901) 922 ; 54 L. J. Q. B. 379.
1 Ch. 317 ; 70 L. J. Ch. 119. (x) Blakey v. Latham, 41 Ch. D.

(m) Greer v. Young, 24 Ch. D. 518.

645 ; Bulley y. B., 8 ib. 479. [y] BeBassett, (1896) 1 Q. B. 219;
(o) Green v. G., 26 Ch. D. 16. 65 L. J. Q. B. 144 ; Eassell v.
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A solicitor who takes a security is considered to have Securities

abandoned his lien (s) ; but for this purpose a charging wXthe Ue*n.

order under the Act is not deemed a security so as to inter-

fere with the lien which he enjoys apart from the Act (a).

In the case of a change of solicitors, the lien of the Change of

acting solicitor has priority over that of the discharged
8°1'°"°™-

solicitor (b).

II. Equitable Liens.

1. The most conspicuous and important among equitable Charges

liens are those arising from charges of legacies and portions

upon real estate. Such liens create a trust which equity

will enforce against the person creating the Hen, and

persons claiming as volunteers or with notice under him.

The effect of such charges is more fully considered else-

where (c)

.

Other instances of liens which do not call for detailed

description are the hen of trustees for money properly

expended on the trust property {d) ; the Hen of a bom fide

possessor in wrongful possession for improvements made
under the belief that he was absolute owner (e) ; and a lien

by way of salvage, on a policy of assurance, for premiums

paid to keep it on foot, as to which see cases cited below (/)

;

from which it appears that a stranger cannot acquire the

lien except by virtue of contract, or as trustee, or mort-

gagee, or by subrogation to the trusts of a trustee.

Stanley, (1896) 1 Ch. 607 ; 65 L. J. Gardner, (1892) 2 Ch. 368 ; 61 L. J.

Ch. 494 ; Russelly. R., (1898) A. C. Ch. 399.

307 ; 67 L. J. P. 69. (c) Pages 357 et seq., 570.

(z) Bahh T. Symes, T. & E. 92

;

[d) Darkey. TFilliamson, 25 'Bear.

Me TayUr, Stihman ^ Co., (1891) 1 622.

Ch. 590 ; 60 L. J. Ch. 525 ; Re {e) Neesom v. Clarlcson, 4 Ha. 97.

Douglas, (1898) 1 Ch. 199 ; 65 L. J. (/) Leslie v. French, 23 Ch. D.
Ch. 85. 352 ; 52 L. J. Ch. 762 ; Falcke v.

(a) De Day v. Griffin, 10 Ch. Seottiih Imp. Ins. Co., 34 Ch. D.
294, n. 234 ; 56 L. J. Ch. 707 ; Re Win-

(h) Rhodes v. Sugden, 34 Ch. D. Chelsea's Policy Tr., 39 Ch. D. 168
;

155 ; 56 L. J. Ch. 127 ; Knight v. 58 L, J. Ch. 20.
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Lien of

vendor.

General
principle.

Mach-eth v.

Symmons.

Applies to

2. Vendor's lien for unpaid pnrchase-nioney.

The lien of a vendor for unpaid purcliase-money, and

that of a vendee for prematurely paid purchase-money, are

among the most important instances of equitable liens, and

therefore require detailed investigation.

In discussiag the application of the weU-known equit-

able principle known as the vendor's lien, it is necessary

to distinguish between its operation as between the vendor

and purchaser, and as between the vendor and third per-

sons claiming through or under the purchaser. As, how-

ever, persons claiming under the purchaser as volunteers

are in the same position as himself, the most convenient

distribution of the subject is to include volunteers in the

first inquiry, and then to consider the extent of the ven-

dor's lien as against those whose title is derived from the

purchaser for valuable consideration.

(1.) As against a purchaser, Ms heirs, and mluntary

assignees.

The general principle as to the lien of the vendor of an

estate is fully expressed in the judgment of Lord Eldon in

Mackreth v. Symmons {g), which is to the following effect:

Where a vendor, in compliance with a contract for the sale

of an estate, executes a conveyance thereof, but the

purchase-money is wholly or partially unpaid, then, not-

withstanding that on the face of the conveyance it is

expressed to be paid, or that a receipt for it is indorsed

thereon, the vendor has a lien on the estate for the money

remaining due to him.

The same case further shows that the mere circumstance

of taking an additional security is not inconsistent with

the continuance of the lien. The circumstances which are

considered to amount to a waiver or abandonment of the

lien are hereafter separately discussed.

The lien applies to copyholds and leaseholds as well as

ig) 15 Vee, 329 ; 1 W, & T, L, C. 324,
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to freeholds {h), and attaches when possession of the estate copyholds and

has been delivered to the purchaser, though there has been
^^^^s^"!*^^'

no conveyance to him (i). It does not, however, apply to not toper-

personal property other than chattels real. As soon as a
^o^^al ohattek,

purchaser has possession (actual or constructive) of such

property the lien is gone (k). The question of stoppage

in trmmiu depends on a different principle, not relevant

to the present inquiry.

Where the consideration for the sale of an estate is ia when con-

the form of an annuity, the lien attaches to secure the an annuity,

annuity, at least if no other security for that purpose is

taken. Where the annuity has been secured by a bond or Lien douhtful
In til

covenant, the cases have been somewhat conflicting. In J^tifer
^™

the priacipal case. Lord Eldon held that there was no lien security.

for the annuities ; but he did so rather in consideration of

the special circumstances of the case than as a general

principle of law. In Tardiffe v. Scriighan (/) the lien was Tardiffe

allowed, and this case has never been overruled, though in

somewhat similar circumstances some judges have been

slow to follow it(ffi). See also in favour of the lien,

Sugden, V. & P. 676, ed. 14.

If a vendor agrees to lend money to the purchaser for Lien extends

improviag the estate, his lien extends to the advances so advanced!

made, as well as to the purchase (k) .

Special consideration is required of those cases in which

a vendor asserts his lien with respect to a sale to a railway

or other company.

As a general rule, the lien attaches to lands pm'chased Lien as

by such companies, whether by agreement or in the exer- -^y and

cise of compulsory powers (o) ; and it includes unpaid °*^'?^ ''°™"

compensation as well as purchase-money, unless such com- rally.

[K] TFiiiterv. Anson, 3 Euss. 492 ;
(m) Clarice t. Boyle, 3 Sim. 502

;

Matthew t. Bowler, 6 Ha. HO. Buchland v. Pocknell, 13 Sim. 412.

(i) SmUh V. Bibiard, 2 Dick.
(,^^ ^^^_ ^.^^^ 1 M. D. & De

730. Q. 435
(k) 15 Ves. 344 ; Exp. Gwynne,

12 Ves. 383. [o) Walker v. Ware, &e, Co., I

(I) 1 Bro. C. C, 423. Eij. 195.

Scruffhan.
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Where the

consideration
is a rent-

charge.

Lien within
the Mortmain
Act,

and Statute

of Frauds

;

but not an
interest in

land "within

Wills Act.

Lien barred
by Statute of

Limitations.

Not within

17 & 18 Vict,

u. 113,

pensation is the subject of a separate agi-eement. Although

a railway may have been made over the land, the lien may

be enforced by sale {p) ; but not by an injunction restrain-

ing the use of the railway {q). Where, however, the

consideration for the purchase is a rent-charge on the

lands, there is no lien for securing its payment (r), but

the owner of the rent-charge is entitled to a receiver of the

toUs and net earnings of the undertakiug, and may distrain

on the lands (s).

A vendor's lien was so far regarded as an iaterest ia land

as to be withia the Mortmain Act (t), and a bequest of

money due thereupon was therefore void (u) ; and it seems

that a mere parol assignment of it would be ineffectual, as

within the Statute of Frauds, unless accompanied by a

deposit of title deeds {x). The lien, however, is not such

an interest in land as to come within s. 23 of the Wills

Act (?/). So, if, after devising an estate, the devisor con-

tracts to sell it, the purchase-money will belong to the

personal representatives, and not to the devisee (z).

A vendor's lien not being an express trust, the right to

enforce it may be barred by the Statute of Limitations at

the end of twelve years (a) , unless the case is taken out of

the operation of the statute by a sufficient acknowledg-

ment (b)

.

A vendor's Hen was held not to be a mortgage within

Locke King's Act (c), so that the personal estate of a

deceased purchaser was primarily liable for the payment

(p) Cosens t. Bognor, §-c. Co., 1 Ch.

594 ; Mtintis v. I. of Wight R. Co.,

5 Ch. 414.

(j) Fell V. Northampton, ^e. B.

Co., 2 Ch. 100; but see Allgood v.

Morryhent, ^e. R. Co., 65 L. J. Ch.

743.

()•) M. of Jersey v. Briton, ^c.

Doclc Co., 7 Eq. 409.

(s) Eyton v. Benligh, ^e. Co., 6

Eq. 14.

[t) 9 Geo. II. c. 36 ; see now
51 & 52 Viot. c. 42.

(m) Harrison v. fl'., 1 E. & M.

71.

[x) Bryden v. Frost, 3 My. & Cr.

670 ; Meux v. Smith, 11 Sim. 421.

(«/) 1 Vict. u. 26.

(z) Farrar v. F. of Winterton, 5

Beav. 1 ; Re Clowes, (1893) 1 Ch.
214. But see Srant v. Vause, 1 T.
& C. Ch. 580.

(a) 3 & 4 WOl. IV. 0. 27 ; 37 &
38 Vict. c. 57.

(5) Toft v. Stephenson, 1 De G.
M. &G. 28; 5iS. 735.

(e) 17 & 18 Vict. c. 113. See
infra, p. 577.
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of the purchase-money {d) ; hut hy 30 & 31 Vict. c. 69, but included

the word "mortgage " was declared to include any lien for Acts"'^''

'°^

unpaid purchase-money upon any lands purchased hy a

testator ; and by 40 & 41 Vict. c. 34, the same construc-

tion was applied in case the pui'chaser died intestate.

(2.) As against purchasers /or value.

The equitable lien for unpaid purchase-money hinds the Whom the

estate, as well in the hands of persons claiming for valuable

consideration under the purchaser with notice, as in the

hands of the p\irchaser himself, his heirs, and voluntary

assignees (e) ; but the hen will not prevail against a bond

fide purchaser who buys without notice that the purchase-

money remains unpaid, and acquires the legal estate (/).

If, however, the legal estate is outstanding, then, as the

second purchaser has only an equitable interest subsequent

in time to the equitable lien, the equitable lien will have

precedence, conformably to the maxim " Qui prior est tem-

pore potior est Jure" {g). But this again is subject to

modification, siace priority in time will not avail unless

the equities are equal. If, therefore, the vendor has been Lien may be

guilty of neghgence, he may lose his lien. Thus, in Bice 1°^* ^^ T^egU-

V. Mice (h), certain leaseholds were assigned to a purchaser ja^g y. ^jics.

by a deed which recited the payment of the whole of the

purchase-money, and had the usual receipt iadorsed on it

;

the title deeds were delivered up to the purchaser, but the

whole of the purchase-money was, in fact, not paid. The

purchaser forthwith deposited the assignment and title

deeds to secure an advance. It was held that the equity

arisiag from the deposit ought to prevail against the lien,

on the ground that the vendor had, by his negligence,

placed it in the power of the purchaser to deal with the

estate as absolute owner at law and in equity. The prin-

(d) Hood V. H., 3 Jut. N. S. 084. (/) CatovY. E. ofPmibroke, 1 Bro.

te) WaXker v. Freswick, 2 Ves. C. C. 302.

622- Winter TT. Anson, 3 Russ. 488; (?) Frere v. Moore, 8 Pri, 475.

IS.'&S. 434. (A) 2 Drew. 73,



330 LIENS.

C. A. 1881.

Receipt
clause.

What
amounts to

notice.

Omission to

inquire for

title deeds.

ciple of this case is now embodied in s. 55 of the Convey-

ancing Act, 1881, which enacts that "a receipt for

" consideration money or other consideration in the hody
" of a deed or indorsed thereon shall, in favour of a suh-

" sequent purchaser (or mortgagee) not having notice that

" the money or other consideration thereby acknowledged

" to be received was not in fact paid or given, wholly or ia

" part, be sufficient evidence of the payment or giving of

" the whole amount thereof."

The results are :

—

i. That the lien prevails against a second purchaser

with notice, even though he acquires the legal estate ; and

as against a purchaser without notice, if the legal estate

is outstanding, and the vendor has not been guilty of

negligence.

ii. That the lien does not prevail against a bona fide

ptu'chaser who acqtiires the legal estate without notice

;

nor against a purchaser of an equitable interest, where the

first vendor has been guilty of negligence. Or perhaps it

may be said stiU more generally that the lien will not

prevail against a subsequent equitable mortgagee who

strengthens his equity by acquiriug possession of the title

deeds (%).

The force of the lien being thus in a great measiu-e

dependent upon the question of notice, we may here add

some illustrations, especially touohiag this class of cases, of

what does and does not constitute notice, though this

subject is more fully considered elsewhere {h).

Where a subsequent purchaser or mortgagee omits to

make inquiries for the title deeds of the property in ques-

tion, or accepts an insufficient excuse for their absence, the

Court will impute to him the knowledge which such in-

quiry would have imparted, and will enforce against him

any prior claim, the existence of which such inquiry would

(i) ClarU V. :Balmer, 21 Ch, D. 124 ; 51 L. J. Ch. 634.

(A) See p, 336 et seq.
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have discovered (l), although he may acquire the legal

estate (««). Not so, however, if he has made inquiry, and
a reasonable excuse has been given for the non-appearance

of the deeds {ii).

Under the Middlesex Registry Act, and the former

Yorkshire Eegistry Act, registration of a vendor's lien

was not required, and gave no priority (o) ; but by the

Yorkshire Eegistry Acts of 1884 and 1885 {p),no lien has

any effect or priority, as to lands ia Yorkshire, as against

any purchase or mortgage deed duly registered, and, in

the absence of actual fraud, which means fraud importing

grave moral blame (q), priority of registration determines

priority of title. These Acts only apply to liens arising

on or after the 1st of January, 1885 ; and they do not

apply to copyholds.

A recital showing that the title is deduced from the Eeoitals.

first vendor, but not showing that the purchase-money has

not been paid, is not sufficient to affect a purchaser with

notice (r).

The trustee in bankruptcy of a purchaser wUl be Trustee in

affected by the lien of a vendor, though he may have had ^^^-iil^iptcy

no notice, since he takes subject to all equities attaching

to the bankrupt (s).

(3.) WTiat amounts to waiver or abandonment of the lien.

We have seen that the mere fact of the vendor taking Lien not

an additional security for his money is not per se a waiver
J^^Vn^a^

of his lien. Lien depends on an implied contract, and the eecm-ity ipso

question is, whether from the circumstances of the case the "'

Court will infer that the lien was intended to be reserved,

(1) Nat. Frov. Bank,Y. Jaekson, Watson, 21 Ch. D. 685; 26 iJ. 501

;

33 Ch. D. 1. 53 L. J. Gh. 717.

[m) TForthinffton v. Morgan, 16 (p) 47 & 48 Viot. c. 54 ; 48 & 49

Sim. 547 ; Feto v. Sammond, 30 Viot. cc. 4, 26.

Beav. 495; Oliver v. JSinton, (1899) (q) Battison v. Soison, (1896) 2

2 Ch. 264 ; 68 L. J. Ch. 583. Ch. 403 ; 65 L. J. Ch. 695.

(«) Allen V. Knight, 6 Ha. 272

;

[r) Cator v. E. of Fomiro/ce, 1

Sewitt V. Loosemore, 9 Ha. 449. Bro. C. C. 302.

(o) 7 Anne, c, 20 ; Eettlewell v, (s) Exp. Sanson, 18 Ves, 349,
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It is a
question of

intention.

What
amounts to

suilicient

indication of

intention to

waive the
Ken.

Deferred
payment.

Mortgage of

other lands.

or that the intention was to give credit exclusively to the

person from whom the security was taken.

The general rule is that although the mere taking of a

bond, bill, promissory note, or covenant for the purchase-

money will not destroy the lien, yet where it appears that

the bond, note, or covenant was substituted for the con-

sideration money, and was in fact the thing bargained for,

the lien ceases to exist. In other words, if the considera-

tion for which the estate is sold is the bond, note, or

covenant, then on the giving of this security, the vendor

gets all that he bargained for, the transaction is complete,

and he cannot thereafter assert a Uen. It is evident that

as a rule the intention of the vendor is not by taking one

security to lose another. It requires, therefore, clear

evidence to show that a lien was not intended (<). An
express agreement is, however, not required, and a few

illustrations will serve to indicate what acts short of that

will be considered sufficient for the purpose.

Where there was a stipulation that payment of the pur-

chase-money should be deferred until a certain time after

a re-sale of the property, the vendor was considered to have

abandoned his lien («) . The lien has, however, been given

effect where the purchase-money was payable by iustal-

ments {x)

.

A mortgage of other lands for the whole or part of the

purchase-money (y), or a mortgage of the purchased estate

for part of the pui'chase-money, permitting the rest to

remain on personal security, has been thought sufficient to

discharge the lien—in the first instance wholly, in the

second to the extent of the money remaining on the

personal secuiity(s). The former of these cases was,

however, not considered conclusive by Lord Eldon in

[t) 15 Ves. 341 ; Frail v. Ellis,

16 Beav. 350 ; Ee Taylor, Stileinan

# Co., (1891) iCh. 590; 60L.J. Ch.

625.

(«) Exp. Farhes, 1 G. & J. 228,

(x) Nivea v. N., 16 Ch. D. 649.

(y) Nairiie v. Frowse, 6 Ves. 752.

(z) Bond T. Kent, 2 Vem. 281

;

'er T. Spottiswoode, Taml. 21.
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Mackreth v. Si/mmons (a), and it would seemingly be

necessary to look further at the whole circumstances of

the case (J).

If a vendor, knowing the pui-chase-money to be trust Saffering one

money, suffers one of the trustees to retain part of it retain pur-

without the knowledge of the co-trustees or the cestui que
ciiase-money.

trust, he has no lien for the part so retained (c). Where,

agaiu, the vendor, without receiving the purchase-money,

executes a conveyance for the purpose of enabling the

purchaser to execute a mortgage, he will lose his lien as

against the mortgagee {d). These cases are, however,

rather illustrative of the loss of the lien by negligence

than of its intentional waiver.

We have already seen that where the consideration for Slight evi-

the purchase is an annuity, slighter evidence will suffice to cient where

show an intention to abandon the lien than in other cases ;
ponsideration

. , . , . .
13 an annuity.

if it may not even be said that in these circumstances the

presumption is against the lien.

A vendor, herein differing from a mortgagee, cannot Vendor may

proceed to enforce his lien and his collateral secuiities at jjj, 1;°^ ^nd

the same time (e) ; and he wUl be postponed to a mortgage collateral

of the estate made to secure a part of the purchase-money together.

advanced by such mortgagee, if he is an assenting party

to the mortgage (/).

(4.) Marshalling for lien.

The general principles of marshalling are expounded Marshalling,

elsewhere (p. 583 et seq.), and it is therefore only neces-

sary here to refer to its application in the particular case

of a Hen.

Following the rule that if one person has two funds to Lien thrown

which he may resort, he shall not disappoint another chased Estate.

person who can only resort to one of the funds, the Court

{a) 1.5 Ves. 329. {d) Smith v. Ilvans, 28 Beav. 59.

(i) Saunders V. Leslie, 2'Ba. &^e. [e] NairncY. Frowse, sup.; Barker

509. V. Smart, 3 Beav. 64.

ic) White V. Walcefield, 7 Sim. (/) Good v. Pollard, 9 Pri. 544 ;

401. 10 ib. 109.
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will, in the event of the death of the vendee, marshal the

assets ia favour of third persons, so as in case of necessity

to compel the vendor to resort to the purchased estate for

his money (gf). At one time it was thought that to do

this would be to invade the Statute of Frauds, but it is

now well established that, as well ia favour of legatees as

of creditors, the principle of marshalling wiU be applied.

Legatees, however, can, of com'se, in this, as in other cases,

demand the benefit of marshalling only against those

Against Heir, whose claim is weaker than their own

—

e.g., against the

heu' taking by descent—not against devisees, who are as

much an object of bounty as themselves (A).

Vendee's lien

generally

analogous.

3. Vendee's lien for prematurely paid purchase-money.

Quite analogous to the lien of a vendor on the estate for

unpaid purchase-money is the lien of the purchaser in case

he has paid the purchase-money or any part of it pre-

maturely, as, for instance, by way of deposit. If the con-

tract is after such payment rescinded, or cannot be enforced

owing to want of title in the vendor, or is for any proper

reason disclaimed by the purchaser, he has a lien on the

estate in the hands of the vendor for the money so paid,

with interest thereon, and for his costs («').

The principles applicable to a vendor's lien are equally

so here. Thus the taking of another security for the

money is not inconsistent with the lien [k) ; it obtains not

only against the vendor, but against a subsequent mort-

gagee who has notice of the payments having been

made il) ; and there is no lien where the contract goes

off through the pui-chaser's own default [m).

Sale of land If the first purchaser of an estate sells the estate while
subject to the

gT;i^,ject to a lien for prematurely paid purchase-money, and

{g) Trimmer Y. Bayne, 9 Ves. 209
;

Sproiile V. Prior, 8 Sim. 189.

(/() TVi/the T. Senniker, 2 My. &
K. 635.

(i) WytTies v. Lee, 3 Drew. 396

;

Torrance \. Boltm, U Eq. 124; 8

Oh. 118.

(Jc) Wythes v. Lee, sup.

[l) Rose T. Watson, 10 H. L. 672.

(m) Binn v. Grant, 6 De G. &
Sm. 451.
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the second purchaser also pays his purchase-money pre-

maturely, and afterwards the first contract goes off, the

second purchaser then has a lien upon the first purchaser's

interest—that is, a lien upon the sum for which the first

purchaser has a lien («).

If the vendor is a moijtgagee selling under a power of

sale, the purchaser's lien attaches only upon the interest

of the mortgagee, not to the prejudice of the mortgagor (o)

;

but it may affect the interest of persons for whom the

mortgagee is a trustee (o)

.

(«) Aleraman t Iron Works v. 70 L J Ch 805
Wiekens, i Ch. 101. See now
Fleming v. loe, (1901) 2 Ch. 594

;

(») Wyihes v. Lee, sup.
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Section V.

—

Equitable Principles Particulaely

Affecting Mortgages and Sales.

I. Notice.

1. Definition.

(1.) Actual Notice.

(2.) Constructive Notice.

2. Effects of Notice.

3. Matters analogous to Notice.

II. Defence of Purchase for Value without Notice.

1. Where Defendant has Legal Estate.

2. Where Legal Estate is outstanding.

3. Where Plaintiff has Legal Estate.

4. Active Relief to bona fide Purclmser.

III. LiaUlity of Purchasers for Application of Purchase-

money.

1. As to Personalty.

2. As to Realty.

3. Statutory Modifications.

IV. Assignment of Possibilities and Choses in Action.

1. Contrast of Late and Equity.

2. Notice.

3. Assignee subject to Equities.

4. Judicature Act, s. 25, sub-s. 6.

5. Unlawful Assignments.

I. Notice.

1. Definition.

By the term " Notice " is meant the transmission to the

party under consideration of certain information (notitia)
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respecting facts, directly or indirectly affecting his rights

or liabilities, as viewed by a Coui-t of equity, ia relation to

certain property.

Notice is either actual or constructiye. Notice actual

(1.) Actual notice, or, in other words, express notice, is °^g

a term sufficiently clear to need no explanation. It may Actual notice.

be either written or oral (except in cases in which a written

notice is stipulated for). Vague reports from persons not

interested in the property do not, however, amount to

notice; nor do mere general assertions that some other

persons claim a title (a). But knowledge of the facts

which is sufficient to operate on the mind of a man of

business, may amount to notice although it may be

acquired accidentally and not by means of a fonnal com-

munication (b).

(2.) Consti'uctive notice is nothing other than evidence Constructive

of notice so strong that the Court will act upon it in the "" ^"^'

absence of contradiction (c).

Constructive notice, like constructive fraud, indicates

that the presumption of certain facts is so strong that it

cannot be safely ignored, although the actual fact (in this

case the transmission of the information) may be unsup-

ported by positive evidence. A clear conception as to this

can only be reached by means of illustration, and this will

be facilitated by the following classification :

i. Notice of a fact is notice of its causes ; or, in other Notice of a

words, where there has been actual notice of a fact which
it^'^ Causes,

would have the effect of putting a reasonable person upon

further inquiry, the result will be constructive notice of

other facts which would be elicited by such inquiry. The

Conveyancing Act, 1882 (d), expresses the principle thus :

" a purchaser shall not be prejudicially affected by notice

[a) Jolland v. Stainbridge, 3 Ves. Arden t. A., 29 Ch. D. 702; 54

478; SimpsotiT. MoUon'sBk., (1895) L. J. Oh. 655.

A. C. 270 ; 64 L. J. P. 0. 51. (c) Plmnb v. Fluitt, 1 Anst. 438.

(J) Uoyd V. Banks, 3 Oh. 488
;

(i) 45 & 46 Vict. o. 39, s. 3.

S. Z
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Notice that

or that the

" of any interest, fact, or thing, unless it is within his own
" knowledge or would have come to his knowledge if such

" inquiries and inspections had been made as ought

" reasonahly to have been made."

(a) The simplest illustration of this is where a purchaser

oiSst^diiig'^ is informed that the legal estate is in a third person. He
is then bound to inquire the reason ; and if he does not,

he will, nevertheless, be presumed to know the circum-

stances which have occasioned it, or the terms of a trust

attached to the legal estate (e). Similarly, actual notice

held hy^
^^^ ^^^^ ^^® ^^*^® deeds are in the hands of another man wiU

third pereoD. in general be constructive notice of any charge which he

may have thereon (/). If, however, in such a case a bond

fide inquiry is made for the deeds, and the purchaser is

then deceived and put off by a plausible and reasonable

excuse for their absence, constructive notice will not be

imputed to him {cj). The Court will clearly impute fraud

or gross and wilful negligence in a case where after such

notice the purchaser omits aU inquiries (Ji). Where the

title deeds are in the possession of a solicitor, this does not

amount to a constructive notice of the solicitor's lien

thereupon, since such possession is ordinary in the course

of busiaess, and as a rule the possession is the cause

of the lien, rather than the lien the cause of the pos-

session («').

{b) Any marked peculiarity in a deed—for instance, the

absence or peculiar position of a receipt clause—is con-

sidered sufficient to put a person upon inquiry ; and if it

proves to be connected with the circumstances for which

Peouliarities

in deeds.

(«) Anon., Freem. 137.

(/) Birch T. Ellames, 2 Anst. 427

;

MaxfiM V. Burton, 17 Eq. 15;

Mnglish. ^- Scottish Merc. Co. v. Brun-

ton, (1892) 2 Q. B. 700 ; 62 L. J.

Q. B. 136.

(g) Sewitt T. Loosemore, 9 Ha.
449 ; Exp. Sardij, 2 D. & C. 393

;

Manners v. Mejv, 29 Ch. D. 725
;

54 L. J. Ch. 909.

(A) Worthington v. Morgan, 16

Sim. 547.

(i) Kat. Erov. Bank v. Jackson,

33 Ch. D. 1 ; and see Sorthern
Counties Ins. Co. v. Whipp, 26 Ch.
D. 482 ; 53 L. J. Ch. 629 ; Farrand
V. Yorkshire Bank, 40 Ch. D. 182

;

58 L. J. Ch. 238 ; Carritt v. R. ^ F.
Advance Co., 42 ib. 263 ; 58 L. J.

Ch. 688 ; Taylor v. L. f Coy. Bank,

(1901) 2 Ch. 231 ; 70 L. J. Ch. 477.
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the deed migM be set aside, it will be held constructive

notice of such circumstances {If). It will not, however, be

constructive notice of other irregularities in the trans-

action (/). In connexion with this, it must be remem-
bered that now it is sufficient that the receipt clause be

either contained in the deed or indorsed thereon. In

either ease it is, in favoiu- of a subsequent purchaser not

having notice that the consideration was not in fact paid

or given, sufficient evidence of the payment (ni).

(c) As a general rule, if a person purchases an estate Oocupation

which he knows to be in the occupation of another than p^jgo"
the vendor, the fact of such occupation is sufficient to put

him upon inquiry. He will therefore be presumed to be

aware of and will be boimd by all equities which such

occupier may have in the land. The purchaser has, in

short, actual notice of a fact affecting the property and

constructive notice of the circumstances which give rise to

it («). If the tenancy is under a lease, he will be held to

have notice of the tenant's rights (o), but not of the lessor's

title and rights (p). If the tenant in possession has

entered into a contract for the pui-chase of the estate, a

subsequent purchaser will be held to have notice of the

contract (q) . If two persons are together carrying on

busiuess on the property, their possession is constructive

notice of the title of the partnership (r) . The same notice

is not, however, implied as between the vendor and pitt-

ehaser while the matter in still in contract ; that is to say,

though the subsequent purchaser, if he completes his con-

tract, is bound by the equities of the previous purchaser,

he cannot be compelled by the vendor to complete a con-

tract which he had entered into in ignorance of those

(A) Kennedy Y. Green, SM.j.&'K. (o) Taylor v. Stibhert, 2 Ves. jr.

699. 437, 440.

{T} Greenslade v. Dane, 20 Bear. {p) Sunt t. Luck, (1901) 1 Ch.

284. 45 ; 70 L. J. Ch. 30 ; affd. (1902)

(m) 44 & 45 Vict. c. 41, ss. 54, 55. 1 Ch. 428.

(n) Trinidad Asphalte Co. v. (q) Daniels v. Damson, 16 Ves.
Coryat, (1896) A. C. 587 ; 65 L. J. 249 ; 17 Ves. 433.

P. C. 100. ()•) Cavander T. BuUeel, 9 Ch. 79.

z2
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equities, on the ground that the possession was constructive

notice thereof (s). It is plaia that an innocent first incum-

brancer does not stand on the same footiag as a vendor,

who is under at least a moral obligation to make full

disclosure of any burdens on the property of which he is

negotiating a sale (f).

Actual notice On the same priaciple, actual notice that an occupier
enancy.

j^qMs as a tenant of a particular person is constructive

notice of the title of the latter («) ; and actual notice that

the tenants pay their rents to a particular person is con-

structive notice of the terms of their tenancy (x).

Visible (d\ The visible appearance of the property in question
appearance of, , ., , ..,,
property. may be such as to put a purchaser upon inquiry, thus

amounting to constructive notice of certain rights respect-

ing it. Thus the fact that there were fourteen chimney-

pots upon a house in which there were only twelve flues

was held to amount to constructive notice of an easement

for the passage of the smoke of an adjoining owner (y).

The existence of an archway was considered notice of a

right of way under it (s) ; and the existence of a sea-wall,

notice of an obligation for its maintenance and repair {a)

.

The existence of windows is not, however, constructive

notice of an agreement giviag a right to the access of

light to them, since windows are frequently made where

they are liable to be obstructed, the budder being content

to take his chance of acquiriag a right by prescription (J).

Notice of a ii. Notice of a deed is notice of its contents.

of its con- It is immaterial whether from the description of the

parties, or from the recitals or from any other part of the

deed, the purchaser would be enabled to discover an

interest prior to his own. He must be presumed to be

(s) Caiallero v. Seiifi/, 9 Ch. 447 ; 45 ; 70 L. J. Ch. 30 ; affd. (1902)
Fatter v. Sanders, 6 Ha. 1. 1 Ch. 428.

(t) Se Soliius, 29 Ch. D. 786. (y) Servcyx. Smith, 22Beav. 299.

(««) Sailey v. Bichardson, 9 Ha. (z) Davies t. Sear, 7 Eq. 427.
734. (a) MorlandY. Cook, 6 Eq. 252.

[x) Knight v. Bowyer, 2 De G. & (J) Allen v. SecUam, 11 Ch. D.
J. 421 ; Sunt v. Luek, (1901) 1 Ch. 790.

tents.
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acquainted with the whole contents, and therefore with

other deeds to which it necessarily refers (c). Thus a

conveyance by persons interested as deyisees is notice of

the will by which they claim (d) ; notice of a lease is notice

of the covenants therein (e) ; and this, notwithstanding

that by the Vendor and Purchaser Act, 1874, a lessee is

not entitled to look into his lessor's title without an

express stiptdation for that purpose. If he chooses to

remain in an ignorance which he might have avoided he

must take the consequences (/). An agreement for a

purchase of a lease does not, however, so afPect the

purchaser with constructive notice of unusual and onerous

covenants contained therein as to render hini liable to

complete the purchase in spite thereof, unless before the

agreement he had a fair opportunity of ascertainiag the

terms of the covenants (g).

A person is not, however, presumed from one deed to

have notice of another referred to therein which does not

necessarily affect the property in question, and which he

is told does not affect it (h). Where in particulars of sale

there is a bare reference to a deed which the pm-chaser can

inspect, he wiU be bound by its contents ; but if the

vendor purports to state what the contents are, the pur-

chaser may reasonably rely thereupon, and wUl not be

affected by any inaccuracies in the vendor's statement (i)

.

iii. Actual notice to an agent is constructive notice to his

principal.

It is well established that notice to the agent, solicitor. Notice to

or counsel of a purchaser is constructive notice to him- tf prinoipal^'^^

(c) Bisco V. i:. of Baniury, I Ch. 353 ; 50 L. J. Ch. 642.

Ca. 287 ; Coppin v. Fermjhough, 2 (g) Reeve v. Berridge, 20 Q. B. D.
Bro. C. C. 291 ; Bavies v. Thomas, 523 ; 57 L. J. Q. B. 265 ; Syde v.

2 T. & C. Ex. 234 ; Se Coxe # Neve's Warden, 3 Ex. D. 72 ; Re TThite and

Contract, (1891) 2 Ch. 109. Smith's Contract, (1896) 1 Ch. 637

;

(dj Burgoyne-v. Satton, Barn. Ch. 65 L. J. Ch. 481.

Eep. 237. W Jones v. Smith, 1 Ha. 43
;

(e) Taylor v. Stibbert, 2 Ves. jr. Williams v. W., 17 Ch. D. 443.

437. (i) Cox V. Coventon, 31 Beav.

(/) Fatman v. Earland, 17 Ch. D. 378.
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Limitation of

this principle.

C. A. 1882.

Notice must
he in the

same trans-

action,

and of ma-
terial facts.

Solicitor

employed
only minis-

terially.

self {k) ; and the same rule applies though the same person

may act as agent of both vendor and purchaser (l), or both

mortgagor and mortgagee (w) ; and notice to one of two or

more trustees is binding («). But new trustees are not

fixed with notice, through retiring trustees, of incum-

brances affecting the trust estate, the existence of which is

not disclosed to them (o) . An assignee of a reversionary

interest who gives notice to the existing trustees is under

no obligation to give any further notice, but has priority

over a subsequent assignee who has given notice to the

subsequently appointed trustees (p)

.

As to this species of constructive notice, the Convey-

ancing Act, 1882, provides that notice is not to prejudice

a purchaser unless in the same transaction with respect to

which the question arises, it has come to the knowledge of

his counsel as such, or of his solicitor or other agent as

such, or would have come to the knowledge of his solicitor

or other agent as such if such inquiries and inspections

had been made as ought reasonably to have been made {q).

This limitation of the doctrine to cases in which the

notice was given in the same transaction relieves pur-

chasers from a liability which was dangerous as the law

previously stood. It is to be observed further that the

notice, in order to be imputed to the principal, must be

notice of facts material to the question at issue, and such

as it is the duty of the agent to communicate {>'). The

employment of a solicitor to do a merely ministerial act,

such as to procure the execution of a deed, does not so

{k) Sheldaa v. Cox, 2 Ed. 228;

Newstead v. Series, 1 Atk. 265.

(Z) Ywller v. Sennet, 2 Ha. 402
;

TweedaleY. T., 23 Bear. 341.

(m) Ee SampshireLand Co., (1896)

2 Ch. 743 ; 65 L. J. Oh. 860.

In) White v. JEllis, (1892) 1 Ch.

188 ; 61 L. J. Ch. 178 ; Ward t.

Dumomie, (1893) A, C. 369; 62

L, J, Ch- 881,

686;

(P)
ICh.

(?)

63 L.

(r)

N. S.

Trust

700,

Sallows V. Lloyd, 39 Ch. D.
58 L. J. Ch. 105.

Britten v. Partridge, (1899)

163; 68 L.J. Ch. 117.

45 & 46 Vict. 0. 39, s. 3

;

V. Barnes, (1894) 1 Ch. 25

;

J. Ch. 73.

Wyllie T. Pollen, 32 L. J. Ch.

782 ; Riglish, §c. Mercantile

V, Brimlon, (1892) 2 Q. B,
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constitute him au agent as that notice to him shall be

constructive notice to his employer (s).

If a solicitor acting for both parties is guilty of a Solicitor

concealment from one of them with the cognisance of the frauMent
other, the former is not affected with constructive notice (t), concealment.

nor if he is himself the author of a distinct fraud in the

same transaction is his knowledge thereof imputed to the

employer (ti), since it is not to be presumed that the solicitor

would make a disclosure of such a fact («). The mere fact

of his having been guilty of fraud at some other time in

respect of the same property will not prevent the imputa-

tion of his knowledge ia accordance with the ordinary

rule(y).

2. Efeds of Notice.

(1.) A purchaser for value without notice is, as we have

seen, in many respects favoured in equity. It is well

established that a person who purchases an estate after

notice of a prior equitable right makes himself a mala fide

purchaser, and will not be able to defeat the prior right by

getting in the legal estate for his protection. On the con-

trary, he will be held a trustee for the benefit of the person

whose right he sought to defeat ; and he secures no better

position than that of the person who conveys to him (s).

Perhaps the most frequent illustrations of the principle

are afforded by cases in which a person purchases, or takes

a legal mortgage of an estate with notice of a prior equit-

able mortgage by deposit of title deeds (a), or of a prior

equitable lien for unpaid purchase-money (J), and those

(s) Wyllie V. Fallen, sup. ; and Eq. 134.

Bee Se Cousins, 31 Ch. D. 671 ; 55 (z) Fatter v. Sanders, 6 Ha, 1
;

L J Ch. 662. 55 L. J. Ch. 33 ; JRe A. D. Halmes,

(t) Sharpe v. Fay, i Ch. 35. 29 Ch. D. 786 ; 55 L. J. Ch. 33 ;

(u) Kennedy t. Green, 3 My. & K. Trinidad Asphalte Co. v. Coryat,

699 ; Cave v. C, 15 Ch. D. 639. (1896) A. C. 587 ; 65 L. J. P. C.

{x) Waldy T. Gray, 20 Eq. 238
;

100.

and see 53 & 54 Vict. c. 39, a. 16. (a) Birch v. Ellames, 2 Anst. 427.

iy) Atterburyv. WaUiSjSDe. G. (J) Mackrethy. Symmons, 15 Ves,

M. & Cr< 464 ;
Bom-sot v. Savage, 2 349,
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Effect of

registration.

Registration

not notice.

Sectis in

Ireland.

Purchase
with notice

from a person
without
notice.

Purchase
without
notice from a
person who
has notice.

cases in which a person purchases with notice of a

trust (c)

.

(2.) It is estahlished that where registration is required

an earlier registration will not, in the absence of express

statutory enactment to that effect, suffice to gain priority

in the face of notice of the unregistered deed (d). But if

the second transaction was without notice at its inception,

priority may then be gained by a registration made after

knowledge of the earlier unregistered, or defectively regis-

tered, deed has been acquired (e). Registration, moreover,

under the English Acts (exceptiag the Yorkshire Registries

Act, 1884), is not of itself notice ; so that a prior equit-

able incumbrance will not, though registered, affect a

subsequent purchaser without notice who obtains the legal

estate (/) . The Irish Registration Act (g) is differently

framed, and expressly gives priority to instruments in the

order of their registration (A)

.

(3.) Where a person purchases for valuable considera-

tion, but with notice of a prior charge, from a person who

acquired his interest without notice of it, he may protect

himself behind the bona fides of the first purchaser (e).

At first sight this seems inconsistent with the principle

that personal wflfo^'^e-s disentitles to protection; but it is

evident that if it were otherwise the first bond fide pur-

chaser would be the sufferer, inasmuch as he would be

unable to get full value for the property which he inno-

cently acquired.

Conversely, if a person who has notice sells to a bond fide

purchaser who has no notice, and the latter secures the

kgal title, he is protected against a prior charge (k). But

(c) Dunbar v. Tredinnieic, 2 Bull.

&B. 319.

(d) Le Neve v. Le N., Amb. 436 ;

but see now, Yorkshire Registries

Act, sup. p. 331.

(e) Ehey t. Lutyens, 8 Ha. 159
;

Essex V. Baugh, 1 T. & C. Ch. C.

620.

(/) Morecoeh v. Dickins, Amb.
679.

{g) 6 Anne, c. 2.

(A) B'.ishell V. B., 1 S. & L. 93.

(i) Lowther v. Gordon, 2 Atk.
242.

[k) Sarrison v. Forth, Prec. Ch.

51 ; Taylor v. Russell, (1892) A. C,

261 ; 61 L. J. Ch. 657.
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no protection is seom-ed by getting in the legal estate if at

the time of doing so the mortgagee or pitrohaser has notice

that the legal estate is held on an express trust in favour

of persons who assert a claim to the property {I)

.

If, however, a merely equitable interest is dealt with in

this case, the result is different, since persons purchasing

equitable interests take them subject to all equities affect-

ing them. The assignor cannot give the assignee any

greater interest than he himself has—namely, an interest

subject to the charge of which he had no notice (m).

(4.) Notice before actual payment of the purchase- Notice

money is sufScient to bind a purchaser, as efficiently as
^gforepay-

notice previous to his contract, for this gives him an mentor

opportunity of rescinding his contract in equity («) . And
conversely, notice before the execution of the conveyance

is binding, although the purchase-money may have been

paid before notice, for the purchaser may secure himself

by retaining the legal estate (o)

.

3. Matters analogous to notice.

(1.) The registration of an action as a Us pendens is

binding on subsequent purchasers, taking effect from the

date of service of the writ (|j) . The statement of a special

case amounts to a Us pendens, and is binding when regis-

tered. E>e-registration every five years is necessary {q).

The effect of registration of Us pendens is, however, con-

fined to land and does not apply to personalty other than

chattel interests in land (r)

.

The principle applies as well to dealings of the plaintiff

as to those of the defendant. Neither party may alien the

(T) Taylor Y. Z. ^ C. SanJe, {1901) (o) Wiffff t. TF., 1 Atk. 382;

2 Ch. 231 ;
70 L. J. Cli. 477. Sparke v. Jb.v, 4 Ch. 35.

, ^ , -rr^-^ ,o-r> inn (p) J}, of Winchester Y. Payne, 11
(») Ford V. mite, 6 BeaT^^120 ; ^^_' jg^

'
^^^^^^^^ ^_ ^^;^,^

'

^^
Sarpham T. Shaemck, 19 Oh. ^' \. 't RnaL. T. 679.
207. l.q\1kZ Vict. o. 11, 8. 7.

f«1 7b«mKe V. iVawA, 3 P. 'Wins. \r) Wigram y. Buckley, (1894)3A / nX. AQQ . CQ T. T ni. ftQQ
307. Ch. 483 ; 63 L. J. Ch.



346 MOETGAGES AND SALES.

Effect of.

Eegistratiou
of deeds.

Judgments.

property in dispute to the prejudice of the other (s). It is

necessary, however, that some specific claim should have

been made in the suit to the particular property ia ques-

tion (t) . Thus, an action for a general account does not

bind aU the real and personal estate to which it relates (««).

A lis pendens, again, does not create a charge or lien upon

the property ; it merely puts a purchaser upon an inquiry

as to the validity of the plaiatrff's claim {x).

(2.) It has been seen that the registration of deeds is

not constructive notice so as to affect a purchaser taking

the legal estate {ij) ; but if a purchaser search the register

he wiQ be presumed to have notice thereof, unless he can

show that the search did not extend to the time of the

actual registration (2) . Similarly, under the former law,

judgments were not notice unless a search had actually

23&24Viot. been made(fl). By 23 & 24 Vict. c. 38, it was enacted
'

that no judgment, statute, or recognisance should affect

any land as to a bond fide purchaser for value, although

with actual notice, unless a writ of execution was issued

within three months of the registration; and now, by

27 & 28 Yict. c. 112, no judgment, statute, or recognisance

affects any land until such land shall have been actually

delivered in execution by virtue of a writ of elegit or other

lawful authority, and by 51 & 52 Vict. c. 51, an execution

or receivership order must now, to be effective, be regis-

tered in the Land Eegistry, and the registration renewed

every five years (b).

Provision is made by the Conveyancing Act, 1882 (c),

for the making of official searches, on the request of a pur-

chaser or other interested person, for judgments, deeds,

27 & 28 Viot.

c. 112.

(«) Sellamy v. Sabine, 1 De G. &
J. 666, 580.

[t) Eolt V. Dewell, 4 Ha. 446.

[n) Walker v. Flamstead, 2 Ld.
Ken., pt. 2, 57, 59; Exp. Thornton,

2 Ch. 176.

(«) Bull Ti Hntchem, 32 Beav,

615,

[y] See Smhell v. B., 1 S. & L.

103.

(a) Sodyson v. Bean, 1 S. & S.

221.

(a) La)te v. Jackson, 26 Bear. 535.

(i) Sect. 6.

{e) 45 & 46 Viet, c, 39, g, 2,
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lites pendentes, and other matters affecting title : and the

official certificate given is conclusive in favour of a pur-

chaser, as against persons interested under or in respect of

such judgments, deeds, &c. (d).

II. Defence of Purchase for Value uithout Notice.

A general rule laid down in the leading case of Basset General rule.

V. Nosicorthy (e) was that equity would give no assistance basset v.

to the legal title against a bona fide purchaser without

notice of an adverse title. This was a case arising out of

the auxiliary jurisdiction of Courts of equity which is now
ohsolete ; hut the principles involved are still in a measure

applicahle, though under another form.

Three cases may arise in which a defendant may plead

that he is a purchaser for valuahle consideration without

notice. Either the plaintiff in equity may have an equit-

ahle title, and may seek the assistance of the Coiu-t to

establish it against a defendant who has secm-ed the legal

estate ; or the legal estate may he outstanding, and the

parties before the Court set up conflicting equitable in-

terests ; or the plaintiff may himself have the legal estate,

and may be seeking to add to it the equitable interest as

well.

1. Wliere the defendant has the legal estate.

No maxim is better known than that " ichere the equities Where

" are equal the law shall prevail." Acting in conformity
f^'faUstete^''^

with this rule, Courts of equity will uniformly acknowledge equity will

the defence of a defendant who has the legal estate, and

{d) See also for eearohes under
(e) Eep. t- Pineh, 102 ; 2 W. &

Yorkshire Registries Act, 47 & 48 T L C 1

Vict. c. 54, s, 20,
....
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Legal estate

subsequently

acquired.

who pleads that he is a purchaser for value without notice.

It will in such a case refuse to assist the plaintiff, but wUl

leave the parties to the position in which the law places

them (/). This may be thus illustrated :—A., the owner

of an estate, contracts to sell it to B., and B. pays a part of

the purchase-money before the estate is legally conveyed

to him. A. then sells the estate to 0., who has no Imow-

ledge of the transaction with B. ; C. pays his purchase-

money, and the estate is legally conveyed to him. If, then,

B. comes into equity to seek to enforce against the estate

the lien to which as a purchaser equity would under other

circumstances have held him entitled, the relief will he

refused to him. It will be held that C. has as good a

right in conscience to the full enjoyment of his estate as

B. has to security for his prematurely paid purchase-money

;

equity, therefore, will refuse to interfere with the advan-

tage which he derives from his legal position.

If the defendant who pleads his lona fide purchase for

value without notice has not secured the legal estate at

the time of his pm-chase, but has subsequently acquired it,

his plea is equally good ; and this notwithstanding that in

the interval between his purchase and his acquiring the

legal title he may have had notice of the prior transaction

of the plaiatiff ((/). His own equity being equal to the

plaiatiff's, he will not be deprived of the advantage which

he gains through his superior activity and diligence. In-

deed, where his original position ia equity has been secured

in good faith, the Courts have been little scrupulous to

inquire how he has come by the legal estate. Moreover, a

purchaser wiU not be deemed to have notice of a prior

equity merely because he gets the legal estate through an

instrument which discloses that equity, if he had no kaow-

ledge of such instrument at the time of his purchase (A).

(/) Pilcher V. Rawlins, 7 Ch. 259.

(y) Goleborn v. Alcock, 2 Sim. 552

;

Blaclncood v. London, ^c. Bank, 5

L. E. P. C. C. 111.

(A) Pilcher v. Sawlins, sup. ; and
see Newman v. N., 28 Ch. D. 674;
54 L. J. Ch. 598 ; Taylor t. Bussell,

(1892) A. C. 244; (1891) 1 Ch. 8;

61 L. J. Ch. 657.
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Sir W. M. James, L. J., there said :
" When once you

" have aiTived at the conclusion that the purchaser is a

" purchaser for valuable consideration without notice, the

" Court has no right to ask him how he is goiug to defend

" himself, or what he is going to rely on."

There is, however, this limitation upon the power of a Legal estate

purchaser to secure himself hy subsequently acquiring the S°aoq'uired'by

legal estate : he cannot do so by becoming a party to a ^ breach of

breach of trust. Thus it will not avail him to take a con-

veyance from a trustee when he has knowledge of the

trust. If he does so, he himself becomes a trustee, and the

legal estate will be no assistance to him (?'). Thus a

trustee for successive incumbrancers cannot, by conveying

the legal estate to one of them, confer on him priority over

the others {J:).

Not only where the defendant purchaser has the legal Where

estate, but where he has the best right to call for it, equity test rio-ht to

will not grant relief agaiast him. This will be the case call for the

where one of two or more persons who are interested m
equity has, in addition to the interest which he holds in

common with the others, a special equity peculiar to him-

self—for instance, a particular declaration of trust in his

favour (/), or has by superior diligence secured possession

of the title deeds. Where there has been no negligence

on the part of the prior claimant, nothing less than the

completion of the legal title by the subsequent claimant

will give him priority (/w). And of course a purchaser for

value would have a better right than a volunteer (n)

.

Where, moreover, there are circumstances which give Same rule

rise to a mere equity as distinguished from an equitable piamtifl

(s) Saunders v. Dehew, 2 Vern. 763; Wilmot v. Pike, 5 Ha. U;
271 ; Allen v. Enight, 5 Ha. 272

;
Hartopp v. Eusk'isson, 55 L. T. E.

11 Jur. 527; Taylor v. London ^ 773; London ^ County Bank v.

County Bank, (1901) 2 Ch. 234 ; 70 Goddard, (1897) 1 Ch. 642 ; 66 L. J.

L. J. Ch. 477. .Ch. 261.

(/t) r7oZ?v«rv.i^i«fA, 19Beav.500; (m) J/ooir v. A". TT. ^ra/c, (1891)

5 H. L. 905 ; Earpham t. Shack- 2 Ch. 599 ; 60 L. J. Ch. 627.

lock, 19 Ch. D. 207. («) Buckle v. Mitchell, 18 Ves.

{I) miloughiy v. W., 1 T. E. 100.
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asserts a mere estate—a3, for example, to set aside a deed for fraud, or to
t^q™ J- correct a mistake—and the purchaser under the instrument

maintains the plea of purchase for valuable consideration

without notice, the Court will not interfere against him (o).

Where legal

estate is

outstanding,
priority

determined
by time.

Ennd in Court
or legal estate

in trustee.

2. Where the legal estate is outstanding.

"Where the legal estate is outstanding, another maxim is

applicable

—

Qui prior est tempore potior est jure. Thus

the defence of a purchase for value mthout notice will not

avail against a prior equitable incumbrancer. It is a well-

known principle, elsewhere fully expounded {p), that a

third mortgagee who lent his money without notice of the

second mortgage may gain priority over that incumbrance

by buying in the first mortgage with the legal estate.

But no such priority would be gaiaed if the first was a

merely equitable mortgage [q), nor would the incum-

brancer who is later in time gain priority by being the

first to give notice of his incumbrance (r).

Where, however, a fund is ia Court, or the legal estate

is outstanding in a trustee, and the estate is claimed by

several adverse but innocent purchasers for value without

notice, the Court will declare the right to the fund, will

make a decree against some one or more of the purchasers

for value, and will then, to give effect to its decree, order

the delivery up of the title deeds to the person held to

have the best title (.s) . And where an executor mortgaged

trust property by a deposit of title deeds, the mortgage

was postponed to the cestui que trust, whose claim was

prior in time {t).

(o) Fhillips v. P., 4 De G. E. &
J. 208 ; Sturge t. Starr, 2 My. & K.
195.

(p) Sup. pp. 300 et seq.

(q) rhillips Y. P.,i De G. E. &
J. 208 ; Brace v. B. of Marlborough,

2 P. Wms. 491.

()•) Slimier v. Richards, 45 Ch. D.
,589 ; 69 L. J. Ch. 728 ; Sopkins v.

Bemsworth, (1898) 2 Ch. 347; 67

L. J. Ch. 526 ; Fou'eU v. L. S; P.

Banh, (1893) 2 Ch. 555 ; 1 Oh. 610

;

62 L. J. Ch. 795 ; Soots v. William-

son, 38 Ch. D. 485 ; 57 L. J. Ch.

995.

(s) Slachhouse v. C. of Jersey, 1

3. & H. 721 ; Mtoton v. K, 4 Ch.

144 ; Cooper v. Veseij, 20 Ch. D.
611; 51 L.J. Ch. 862.

(t) Fillqrem v. P., 18 Ch. D. 93
;

52 L. J. Ch. 834.
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"Wtere a trustee has committed a breach of trust, and Trustee

has afterwards made that default good by applying another ^^e ibrfaoh°of

trust fund for that purpose, the Court wiU not deprive the trust by

nrst cestuis que tnists of the fund thus placed at their dis-

posal at the expense of the cestuis que trusts of the second

fund. The former are considered as purchasers for value

without notice, and so entitled to protection {u)

.

3. Where the plaintiff has the legal estate.

Previous to the Judicature Act (,r), when a plaintiff who Where the

had the legal estate sought the assistance of equity to legal estate,

perfect his interest, and the defendant pleaded a liona fide

purchase for value without notice, a distinction was taken

according to the nature of the relief which he asked.

It might be that, as in Basset v. Nosworthy [y), he

desired to obtain from the defendant discovery of some

instrument relating to the title, or some similar assistance

which could not be afforded to him by a Court of law.

In other words, his application might be to the auxiliary

jurisdiction of the Court. Or, on the other hand, the

plaintiff might sue in equity in a matter in which the

Court of Chancery exercised a legal jurisdiction con-

currently with the Courts of law.

In the former case it was well established that if the and appealed

defendant successfully maintained a plea of purchase for juri^dietiOT"

value without notice, equity would not assist the plaintiff Court would

against him (s). It mattered not that the plaintiff was °hn^^^^°

'

actually in possession of the property under a legal title («),

or whether the property in question was real or personal

estate (b). The reasoning was that the defendant had an

equal claim with the plaintiff in equity, and that equity

woiild therefore not interfere with his rights.

(k) Thorndylee v. Sunt, 3 De G. JerrarcLy. Saunders, 2 Ves. 454.

& J. 563 ; sup. p. 139. • (a) TT'allwyn v. Zee, 9 Ves. 24 ;

{x) 36 & 37 Vict. e. 66. Joyce v. J)e Moleyns, 2 J. & L. 374.

iy\ Sup. p. 347. {li) Dciwson v. Prince, 2 De G. &
(z) Siirlase v. Coolce, Treem. 24; J. 41.
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Secus where In the latter case, however, it was held that the same

to ttfe^con- P^®^ would not avail. Where a widow filed a bOl claiming

current dower against a purchaser for value without notice from

her husband, the plea of the purchase for value was

overruled (c) ; and the same was the case in a hill for

tithes [d) ; the true ground for the decisions being that the

Court was not there asked to give to the plaintiff any

equitable as distinguished from legal relief ie)

.

Legal mort- The case of a legal niortgagee seeking foreclosure is

forecloame
^ ^ some respects exceptional. He is entitled to a decree

entitled to against a bond fide purchaser, notwithstanding that the

latter advanced his money without notice of the prior

incumbrance (/). In this case the plaintiff seeks an

equitable remedy attached to his legal right, with respect

to which he cannot be told to seek his remedy at law ; so

that his position differs from that of a plaintiffi who

through the medium of a Court of equity seeks to enforce

a legal claim. But though he might get his foreclosure

decree, it was held that he was not entitled at the same

time to an order for the delivery of title deeds, as to which

the defence would avail just as if a suit had been instituted

for that purpose alone (g) . And for the same reason the

Court would not decree a sale instead of a foreclosure,

under 15 & 16 Yict. c. 86, since the completion of the

sale would involve a surrender of the title deeds, which the

Court would not insist on {/i)

.

Effect of Jud. But by the Judicature Act («') every Court can now

s. 24 sub-'s. 6. enforce both legal and equitable claims (/s;), and recognise

equitable defences (l). There is, therefore, no longer any

distinction between the auxiliary and the concurrent juris-

diction of the Courts of equity ; and the same reasoning

which applied to Williams v. Lambe and Collins v. Archer

(c) Williams v. Zambe, 3 Bro. 0. C. (/) Finch v. Shaw, 19 Bear. 500.

264. iff)
Eeaih v. Ciraloek, 10 Oh. 22.

(d) Collins V. Airher, 1 K. & M. (A) iraldij v. Grai/, 20 Eq. 238.

284. (i) 36 & 37 Vict. c. 66.

(«) Fhillips v. P., 4 De G. F. & (k) Sect. 24, sut-s. 6.

J. 208, 217. (I) Sub-s. 2.
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would now apply to sucli cases as Basset v. Nosicorthy

and WaUn-yn v. Lee. This enactment, therefore, has the

effect of requiring the Courts now to consider on their

merits all cases in which this defence is raised {m)

.

4. Where a hona fide purchaser is plaintiff.

In some cases equity will allow more than a merely The purotaser

negative force to the position of a bond fide purchaser for ™mes^come as

value. It will suffer him to come as a plaintiff to seek the plaintiff,

delivery up and cancellation of documents which stand in

the way of his complete security. Thus sleeping mort-

gages or incumbrances, under which no claim has been

made for a long time, will be vacated in his favour («).

III. LiaUlity of Purchasers fm' Application of PurcJiase-

Money.

Since the decision in Elliot v. Merryman (o), which has

long been quoted as a leading authority on the liability

of purchasers from trustees to see to the application of the

purchase-money, the whole law on the subject has been

put on a different footing by the statutes to be presently

referred to. These statutes, however, being of compara-

tively recent date, and not retrospective, there still occur

many cases to which the old law is applicable. It is,

therefore, necessary to consider first the principles applied

by Courts of equity in cases where the statutes are not

applicable ; secondly, the operation of the statutes.

1. As to personalproperty.

(1.) However personal estate may be bequeathed, it

must be first resorted to by the executors or adminis-

(m) Ind, Coope $ Co.^.Emmerson, («) Sutter v. Bartley, Toth. 160
;

12 App. Cas. 300 ; 33 Ch. D. 323
;

Ahdy v. Zoroday, Rep. t. Pinch,

66 L. J. Ch. 989 ; Kennedy y. Lyell, 250. See inf. p. 802.

9 App. Cas. 81. (o) 2 Atk. 4 ; 1 W. & T. L. C. 64.

S. A A
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Purchaser of

personalty not
generally

liable.

Notice im-
material.

Exceptions

:

1. Where
there is a
particular

trust of

personalty.

2. Where
purchaser is

party to a
fraud.

trators for payment of the testator's debts, in a due

course of administration. The general rule is abundantly

established that a person who purchases or tates a mort-

gage of leaseholds or other personalty from an executor or

administrator is not bound to see to the application of the

purchase or mortgage money. The sale or mortgage of a

chattel by an executor will be good against both the resi-

duary and pecuniary legatees, as well as against the

creditors of the testator. Their remedy, in case of the

misapplication of the money by the executor, would be not

against the purchaser or mortgagee, but against the exe-

cutor himself ; neither notice of the will, nor of the bequest

contained therein, would be prejudicial to the purchaser or

mortgagee (p). And the fact that a mortgage of part of

the assets has been made to secure a debt originally con-

tracted on the personal security of the executor, and with-

out reference to the assets, is immaterial (q)

.

(2.) The Master of the Rolls, in Uliiot v. Merryman {>•),

recognised two exceptions from the general rules. First,

where the personal estate is clothed with such a particular

trust that the Court may require a purchaser thereof to see

the money rightly applied. Secondly, where there is fraud

on the part of a purchaser or mortgagee ; as, for iastanee,

where to his knowledge the executor applies the testator's

assets in payment of his own debt (s).

Laud devised

for payment
of debts.

Contrast of

law and
equity.

2. As to real jiroperti/.

(1.) Land devised on trust for sale for payment of

debts, &c.

At law trustees in whom real property was vested could

of course give a valid discharge for the purchase-money.

(p) Eioer V. Corhett, 2 P. Wms.
148 ; Andrew v. Wrigleij, i Bro.

C. C. 125 ; Re TThistler, 35 Oh. D.
661 ; 66 L. J. Oh. 827 ; lie Venn
and Furze, (1894) 2 Oh. 101 ; 63

L. J. Ch. 303.

(?) 3nUs V. Durnford, 2 De G.
M. & G. 641.

()) 2 Atk. 4.

(s) Hill v. Simpson, 7 Ves. 152;
PiUtirem \. P., 18 Ch. D. 93 ; 52
L. J. Ch. 834.
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But the persons amongst whom the produce of the sale was

to be distributed being considered in equity the owners,

Courts of equity held that a purchaser must obtain a dis-

charge from them, unless the power of giving receipts was

either expressly or by implication given to the trustees.

And if no such discharge was given, and the trustees had

no power to give receipts, the estate, upon a misapplication

of the purchase-money, remained chargeable ia the hands

of the purchaser.

Where a power of giving receipts was in express terms Where ex-

conferred upon trustees, the purchaser was not, in the ffive^^ceipts

absence of fi-aud or collusion, bound to see to the applica- pro-rided.

tion of the purchase-money. If no such power was given

in express terms, there was frequent difficulty in determin-

ing whether such a power could be implied.

As to this, one of the rules laid down in Elliot v. Merry- Power, when

man {t), which was invariably followed, was that if the ^™P'^^'^-

testator directed lands to be sold for the payment of certain

debts, mentioning in particular to whom those debts were

owing, the purchaser was bound to see that the money was

applied for the payment of those debts. And the same Not in case of

rule was applicable where there was a trust for payment of
^g^ts and

legacies or annuities, which from their nature were placed legacies.

on the same footing as specified or scheduled debts (ii). In

cases coming within this rule, the trusts being of a limited

and definite nature, and such as a purchaser might without

inconvenience see properly performed, a power to give

receipts could not be implied.

Another rule was that if the testator directed the land But otherwise

to be sold for the payment of debts generally, the purchaser ^as for^pay-

was not bound to see the money rightly applied. In such ™ent of debts

cases it was esteemed that the trust was of too general and
° '

unlimited a nature to be undertaken by a purchaser ; and

it was therefore held that an implied power was bestowed

(t) Supra,

(«) Johnson v. Kcnnett, 3 My. & K. 624, 630 ; Eom v. H., 2 S. & S. 448.

aa2
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on the trustees to give receipts in full discharge for the

purchase-money.

If the trust included at the same time the payment of

legacies and annuities and the payment of debts, the latter

principle was clearly the one to be applied, since it was

only after the execution of the general trust to pay debts

.

that the limited trust to pay legacies would arise. The

purchaser's position, therefore, would be just the same as

in a general trust for payment of debts only (x).

In some oases it was sought to distinguish annuities

from legacies (y), but neither on principle or authority-

could such a distinction be supported. And if there was

a general charge of debts it was held immaterial that one

particular debt was mentioned (s) . And, again, where there

was a trust for payment of debts generally and also lega-

cies, a purchaser, even after the debts had in fact been paid,

was held not liable to see to the application of the pm'chase-

money in payment of the legacies (a) . Lord Lyndhurst

in so deciding pointed out that the rule had reference to

the state of things at the death of the testator (i) . And it

made no difference if in fact there were no debts when the

testator died.

Where money to arise from a sale was not merely to be

paid to certain persons, but was to be applied by the trustees

upon trusts requiring care and discretion, the presumption

was that the settlor intended to confide the execution of the

trust to the trustees solely, and the purchaser was not then

bound to see to the application of the purchase-money (c),

and so where an estate was charged with a sum of money

payable to an infant on his attaining his majority [d).

{x) Johnson v. Kenneti, 3 My. &
K. 624 ; Page v. Adam, i Beav.

269.

(«/) Johnson v. Kennett, sup.

;

Mand v. S., 1 Beav. 236.

(c) Sobinson v. Lowater, 17 Beav.

592 ; 5 De G. M. & G. 272.

(ff) Johnson v. Kennett, sup.
(h) Stroughill v. Anstey, 1 De G.

M. & G. B35. See also Forbes v.

Feacocl-, 1 Ph. 717.
[c) Foran y. IFMshire, 6 Swanst.

699.

{d) Fickenson v. F., 3 Bro. C. C.
19.
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A purchaser was not bound to ascertain how much land Purohaser not

it was necessary to sell for payment of the debts (e). And
^^^^.g whether

where lands were devised to trustees upon trust to raise so ^^^'^ '"'as

much money as the personal estate should fall deficient in

paying the testator's debts and legacies, a purchaser was

not bound to inquire whether the real estate was wanted

or not. Secus, however, if the trustees had merely a power uiJess power

to raise money upon the deficiency of the personal estate, °^^^g q° ^

for then, unless there was a deficiency the power never deficiency,

arose, and consequently the purchaser could take no estate

by the supj)osed execution of it (/)

.

(2.) Land devised charged with debts, &c. Land charged

It was laid down in Elliot v. Mern/man {g) that the ^^''etuks'

rules as to a purchaser's liability were the same where land apply,

was devised charged with debts or legacies, or both, as

where it was devised expressly upon trust for these pur-

poses, the charge being considered equivalent to a trust {h).

The authorities already mentioned as referring to one case

may, therefore, generally be considered as also illustratiag

the other. There are, however, certain matters particularly

relating to such charges which require separate considera-

tion. Prominent among these is the question whether a

charge of debts authorised a sale of real estate by exe-

cutors.

It was laid down by Sir L. Shadwell, V.-C, in Forbes Wletlierit

V. Peacock (i), that if a testator charged his real estate with
of^gaiJ't^^'^

payment of his debts, that, prima facie, gave the executor executors.

power to sell the real estate and to give the purchaser a

good discharge for the purchase-money. This was sus-

tained to a certain extent in Shaw v. Borrer (k) and in

Ball V. Harris (l), but it has been questioned whether

(e) Spalding t. Shalmer, 1 Vem. sup. ; Shaw v. Borrer, 1 Kee. 559
;

303. -ffie Dyson and Fowke, (1896) 2 Ch.

(/) Culpepper v. Aston, 2 Ch. Ca. 720 ; 66 L. J. Ch. 791.

115; BirdY. Fox,\l'H.a.iO.

(J)
2Atk. 4. W 12^im. 528, 541.

(A) See also Jenkins v. Siks, 6 [k) Sup.

Vea. 654, note ; Fage v. Adam, (Z) 4 My. & Cr. 264.
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such a charge conferred a legal power to sell, and whether

in consequence a defendant in a suit for specific perform-

ance ought to be compelled to complete the pui-chase with-

out a conYeyance from the heir-at-law (»») . The decisions

on this point have been somewhat conflicting (n) . The

conclusion to be drawn from them seems to be that where

there was a general charge of debts upon real estate the

executors had in equity an implied power to sell it, and

they alone could give a valid receipt for the purchase-

money ; but that they did not take by implication a legal

power to sell, and could not, therefore, convey the legal

estate, it being necessary to complete the purchaser's title

that the persons in whom it was vested (if not abeady in

the executors by devise or otherwise) should concur in the

conveyance (o).

The rule that a purchaser was not bound when the debts

were charged generally, was subject to the obvious excep-

tion that if he was a party to a breach of trust he would

receive no protection ; for instance, where a devisee, having

a right to sell, sold to pay his own debt, and the purchaser

had notice of these facts {p). Where trustees, instead of

selling under a power in a wUl, raised money by mortgage

in a manner not authorised by the power, many years after

the testator's death, the mortgagee being party to a breach

of trust, his security was invalid {q) ; but the mortgagee

in such a case was entitled to stand as a creditor in respect

of the produce of the estates, to the extent to which the

mortgage money was rightly applied (r).

3. Statutory modifications of the principles.

It now remains to consider how these principles, which

(m) Goslings. Carter, 1 CoD. 644.

[n) Doe d. Jones t. Hughes, 6

Exch. 223 ; Robinson v. Lowater, 17

Beav. 532 ; Wrigley t. Syhes, 21

Beav. 337.

(o) Sodkinson v. Quinn, 1 J, & H.
303, 309,

(p) Eland v. E., i My. & Cr.

427.

(?) Stroughill v. Anstey, 1 De G.
M. & G. 635.

(i-) Devaynes t, Sobinson, 24 BeaY,
86,
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rested on the decisions of the Courts, have been afEected by

statutory enactments.

(1.) As to purchasers' liability. As to pur-

i. The law is now chiefly regulated by the provisions nabrnty-

in this respect of Lord St. Leonards' Act (s), which was 22 & 23 Vict.

passed and came into operation on August 13th, 1859. "" '

'

By sect. 23 of this Act it is enacted " that the bona fide ^- 23.

" payment to, and the receipt of, any person to whom any
" purchase or mortgage money shall be payable upon any
" express or implied trust, shall effectually discharge the

" person paying the same from seeing to the application,

" or being answerable for the misapplication thereof,

" unless the contrary shall be expressly declared by the

" instrument creatiug the trust or security."

ii. A more e.^tensive power, in that it is not confined to

purchase or mortgage money, was given by Lord Cran- 23 & 24 Vict,

worth's Act {t), which has, however, been since replaced " '
•

•

by a still more comprehensive section in the Conveyancing 44 & 45 Vict.

and Law of Property Act, 1881 (m), repeated in the Trus- "
>

•
•

tee Act, 1893 («).

This statute enacts that " the receipt in writing of

" any trustee for any money, securities, or other personal

" property or effects payable, transferable, or deliverable

" to him under any trust or power, shall be a sufficient

" discharge for the same, and shaR effectually exonerate

" the person paying, transferring, or delivering the same
" from seeing to the application, or being answerable for

" any loss or misapplication thereof." And this applies

to trusts created either before or after the commencement

of the Act.

The Settled Land Act, 1882 (y), contains a similar

retrospective provision.

(2.) As to the power of sale. As to power

Lord St. Leonards' Act also contains important pro-

(s) 22 & 23 Viot. c. 35. i^^ 56 & 57 Vict. c. 53, s. 20.
(i) 23 & 24 Viot. u. 145, ». 29.

M) 44 & 45 Vict, c, 41, s. 35, (y) 45 & 46 Viot, c, 38, s, 40,

of sale.
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visions respecting the powers of trustees and executors to

sell, in various circumstances.

General effect The general effect of the statute may thus he summed

up :—It has removed the difBculty created hy the decisions

in two cases : 1st, If a testator charges his real estate with

debts, and devises all his estate thereiu to trustees, the

trustees for the time being, however appointed, can sell or

mortgage for the satisfaction of the charge (z) ; 2ndly, If

after a similar charge the testator does not devise aU his

estate therein to trustees, the executor has power to sell or

mortgage (a) . The power could not be exercised by an

administrator (h) nor an administrator cum testamento

anne.ro (c). By the Land Transfer Act, 1897 {d), all

the real property (other than copyholds) of a testator or

intestate dyiag after December 31st, 1897, vests, upon his

death, in his legal personal representatives, who become

trustees for the persons beneficially entitled, and have the

same powers and duties in regard to it as if it were a

chattel real; and this includes a power of sale. Under

the previous law it was held that after a lapse of twenty

years where executors sold real estate under a power

arising by reason of a charge of debts, the presumption

was that the debts were paid, and that therefore the pur-

chaser was bound to make inquiry as to the existence of

debts (e) . But the same rule does not apply to the sale of

leaseholds by an executor (/). Having regard to the

terms of sect. 3 of the Act, it would seem that this distinc-

tion is stni effective (g).

(z) Sects. 14, 15. (c) Me Tcmqueray-Willaume, 20

[a) Sect. 16. Ch. D. 465 ; 51 L. J. Ch. 434.

lb) Sicketts v. Lewis, 20 Ch. D.
i j^\ -n -rr j tt /lonn

745 51 L. J. Ch. 837. „ Ch' itl T^l "t cfTn. ^ '

(c) Re Clay, 16 Ch. D. 3 ; 50 ^ '^^- ^^^
'
^^ ^- '' ^'^- 303.

L. J. Ch. 164. (g) See Brickdale & Sheldon's

(d) 60 & 61 Vict. u. 65, ss. 1—3. Land Transfer Act, pp. 246, 271.
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IV. Assignment of Possibilities and Glioses in Action.

1. It was an ancient and well established principle of Possibilities

common law that no possibility, right, title, nor thing in ^c^jj^ '^^^
'"^

action could be granted or assigned to strangers (h) ; and assignable at

accordingly, if there was what purported to be an assign-

ment of such iaterests, the assignee could not sue at law

for them in his own name.

The necessities of commerce, however, long ago effected Exceptions,

a modification of this principle, even at law. Some choses and statutory

in action, of which bills of exchange are a type, became

assignable by custom ; others have from time to time been

expressly made so by statute—for instance, promissory

notes, by 3 & 4 Anne, c. 9, 7 Anne, c. 25 ; railway bonds,

by 8 & 9 Yict. c. 19 ; endorsed bills of ladiag, by 18 & 19

Vict. c. Ill ; and, as we have elsewhere observed, policies

of life and mariae assurance, by 30 & 31 Vict. c. 144,

and 31 & 32 Vict. c. 86 (i). But in all cases not so

provided for, it until recently remained necessary for an

assignee suing at law to use the name of the original

creditor (A').

Courts of equity, on the other hand, have been wont Assignments

from an early period to recognise the validity of the eqid^^^
^

assignment of possibilities and choses in action generally

;

and have continually carried such assignments into effect,

when made for valuable consideration {I).

We are thus led to the consideration of a striking and

fundamental contrast of principles between law and equity,

which remains of importance, notwithstanding the pro-

visions of the Judicature Act presently quoted.

First, it will be desirable to cite in detail, by way of

illustration, some instances of rights which have been

deemed assignable in eqidty, though not so in law.

(A) Lampefs Case, 10 Co. 47. EU. Bl. & EU. 467.

(i) Sup. p. 61. (?) Anon., Freem. Ii5; Squib v.

{k) Be Fothonier v. De Mattos, Wyn, 1 P. Wms. 381.
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Possibilities.

Wariiistrey V.

Tanjield.

Of these there are two principal classes, the first com-

prising possibilities ; the second, debts of various kinds.

(1.) In respect of the former, one of the leading autho-

rities is the case of Warmstrey v. Tanfieldiin).

There, one William Freeman, being possessed of the

third part of a parsonage for the whole term to come,

granted all his interest therein to one Alborough, ia trust

for the use of the said Freeman and his wife during their

lives, and after to the use of such issue male of their bodies

as the said Freeman should by wiU appoiat. Freeman

appointed the premises after the death of his wife to his

son Richard, who, duriag the life of his mother, assigned

the premises to the plaintiff. The defendant claimed

under a lease made by the said Eichard Freeman two

years after the said assignment.

It was held that though the assignment was of a mere

possibility (being dependent on Richard's surviving his

mother), and therefore not good in law, yet it was valid ia

equity, and the plaintiff's claim was allowed, as arising

under a deed precedent to that through which the defen-

dant claimed.

Expectancies. (2.) On grounds analogous to this we find equity enforc-

ing assignments of mere expectancies, such as that of an

heir-at-law («), or the next of kin of a living person (o), or

the interest which a person expects under the will of a

living person (^j), or the share to which a person may
become entitled imder an appointment (§)

.

(3.) By a somewhat further extension of the same

principle, non-existent property, or property to be acquired

at a future time, has been held assignable in equity ; such

as the future cargo of a ship (r), future patent rights (s),

Non-existent
and future

property.

[m) 1 Ch. Kep. 29 ; 2 W. & T.

L. 0. 724.

(«) Sohson T. Trevor, 2 P. Wms.
191.

(o) Binde v. BJaTce, 3 Beav. 235.

Ip') Beclclet/Y, Ncwlivd, 2 P, "Wnip.

182.

((?) Muspraty. Gordon, 1 Anst. 34.

()) Lindsay v. Gibbs, 22 Beav.
522.

(s) Printing, ^e. Co, T. Sampson,
19 Eq. 462,
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machinery yet to be erected (t), future stock in trade to be

brought on the mortgaged premises («), and the future

book debts of a business (.r) . But such assignments of future

interests are liable to be postponed to a purchaser who
secures the legal title (u), and are subject to the right of

the assignee's trustee in banla'uptcy in case of his bank-

ruptcy occurriag before the expectancy falls into posses-

sion (y).

(4.) The iurisdiction of the Courts of law was extended 8 ^ 9 Vi<=t-

by 8 & 9 Yict. c. 106, by s. 6 of which it was enacted that ' ' '

'

thereafter contingent, executory and future interests and

possibilities, coupled irith an interest in real estate, might

be assigned at law by deed. But this Act left untouched

assignments of contingent interests in chattels, and mere

naked possibilities not coupled with an interest. As to

such, therefore, equity alone continued to recognise the

validity of assignments.

(5.) One of the principal early authorities on the assign- chosea in

ment of debts is Row v. Dawson {z).
^''*^°°-

In this case Tonson and Conway lent money to Gibson, Sow x.

who gave them a draft in the following terms :
" Out of

''"*'"*•

" the money due to me from Horace Walpole out of the

" Exchequer, and what will be due at Michaelmas, pay to

" Tonson and Conway ; value received." Gibson having

become bankrupt, the question was whether this draft

created a specific lien upon the sum due to his estate.

Lord Hardwicke distinguished between this draft and a

bill of exchange, the draft being not to pay generally, but

out of a particular fund, and creating no personal demand;

and he held that there being an agreement for valuable

(t) Solroijd T. Marshall, 10 H. L. (?/) Collyer v. Isaacs, 19 Ch. D.
191. 342 ; 51 L. J. Ch. U ; Exp. Xichols,

I y T r, T.,„.., 1 <; n -R -n 22 Ch. D. 782 ; 62 L. J. Ch. 635
;

28 1 stf /-qT'ifll«^V. ^^"VoT^'P )
^- f f'

7, 1- isn -R n oa« • i^/f T T 6.6 L. J. Q. B. 42 ; Coombe\. Carter,
S.ob,nson 16 Q. B. D. 288 , 54 L. J. 3, ^^^ -^ ^^g . gg .^^ g^g , ^g ^ j_'

ft- 2- 3^*-
Ch. 981.

ix) Tailby v. Official Erceicn; 13 (z) 1 Ves. sr. 331 ; 2 W. & T,

App. Cas, 623 ;
58 L. J. Q. B, 75, L. C. 726,
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consideration beforehand to lend money on the faith of

being satisfied out of the fund, the draft was a credit on

the fund, and amounted to an assignment of so much of

the debt; and that though the law did not admit an

assignment of a chose in action, equity did, and that any

words would do, no particular form being necessary

thereto. '

The first question which arises in cases of this nature

is as to what does and what does not amount to a valid

equitable assignment.

No particular The aboYe case establishes the principle that any words

quired. which show an intention to appropriate the chose in action

to the assignee, are, if supported by valuable consideration,

sufficient to effect a valid assignment. In other words, an

agreement between a debtor and a creditor that the debt

owing shall be paid out of a specific fund coming to the

debtor {a) , or an order given by a debtor to his creditor

upon a third person, who has funds of the debtor, to pay

the creditor out of such funds (b) , will effect a complete

assignment in equity of so much money (c). "Writing is

not necessary, if there is clear proof of an oral charge {d).

Intention The intention to create a charge must, however, be clear.

must be clear. ^ promise to pay when the debtor receives a debt due to

him from a third person is not sufficient (e), nor is a

statement that the arrival of a certain cargo would put

him in funds (/) ; nor is a cheque or bill of exchange an

equitable assignment of the drawer's balance at his

bank {g).

Assignment Again, an equitable assignment is not complete until it

(a) Fercival v. Dunn, 29 Cb. D. [d) Gurnell v. Gardner, 7 Jur.

128 ; 54 L. J. Oh. 570 ; Rodick v. N. S. 1220 ; JParish v. Fook, 53

Gandell, 1 De G. M. & G. 763, 776. L. T. K. 35.

(i) Burn V. Car.'alho, 4 My. & gg^ ^"'''' ^- ^'l"'^' L- R- ^ C. P.

310 ; 54 L. J. Q. B. 126. ^^' _g-„^^.;,^„„ ^_ y;,.^^^^ 19 jjq.

(c) Diphck T. Sammmd, 2 Sm. 74 ; Shand v. Du Suisson, 18 Eq.

& G. 141 ; 5 De G. M. & G. 320; 283. See SadUy v. S., (1898) 2

Lett V. Morris, 4 Sim. 607. Ch. 680 ; 67 L. J. Oh. 694.



ASSIGNMENT OP POSSIBILITIES AND CHOSES IN ACTION. 365

is communicated to ttie creditor. Thus a mere mandate complete only

from a principal to liis agent to pay a debt out of a certain cation to

fund gives the creditor no specific charge on that fund (h) .
creditor.

Until such mandate is communicated to the creditor, and

assented to by him, it may be revoked (/), and the bank-

ruptcy of the debtor operates as such revocation (A). But

after such communication the agent becomes the debtor

of the assignee, and the order cannot then be' counter-

manded (1).

On the other hand, a mere power of attorney, or autho- Must be

rity to a person to receive money, not addressed to the
^ebtor^^

debtor, does not amount to an equitable assignment (m)

.

2. Notice, hoicfar required.

(1.) An equitable assignment is complete as heticeen Notice not

assignor and assignee, though no notice thereof is given to ^^^ ^'^

the depositary or holder of the fund (») ; nor is notice assignor and

necessary as against a person standing in the same position "

as the assignor, such as a judgment creditor (o), or a creditor

under a garnishee order [p) . Such a creditor will there-

fore be postponed to an equitable assignee, notwithstanding

that he may have, after the assignment, but before notice

to the depositary, obtained an order charging the fund {q),

(2.) But to complete the security of the assignee, it is But is re-

fer many purposes necessary for him promptly to give
co^p]g*°

notice of the assignment to the holder of the fund. security

;

First, in the absence of such notice the holder of the fund otherwise

may effectually discharge himself by paying the assignor, safely^pay^
assignor,

{h) Morell v. Wooten, 16 Bear. v. L. f N. W. R., 15 Beav. 548.

197. («) Jones v. Gibbons, 9 Ves. 410
;

(t) Scott V. Fonher, 3 Mer. 652
;

Cook v. Black, 1 Ha. 390.

Brown Shipley v. Kovgh, 29 Ch. D. U] Beavan v. Id. Oxford, 6 De G.
848 ; 54 L. J. Ch.- 1024. Ji; & (j. 492.

(k) Exp. Ball, 10 Ch. D. 16.
(^j Tickerinff v. I. E. Co., L. E: 3

il) Fitzgerald v. Stewart, 2 R. & C. P. 235.

M. 457. [q) Scott V. Ld. Hastings, 4 K. &
(m) Eodick v. Gandell, sup. ; Bell J. 633. ,
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and if he does so the charge of the assignee will, of course,

be lost (;•).

or subsequent Secondly, if the assignor make a subsequent assignment

may gain of the debt, and the second assignee gives notice before the
pnonty.

q^^j^ ^^^g ^^^ ^j^g Second thereby gains priority («), whether

the interest of the assignor be present or future, vested or

contingent. The principle is the same as that which

requires the assignee of a personal chattel to take every

step in his power to reduce it into possession, and in case

of his neglect postpones 'him to a subsequent assignee for

value, who takes without notice. Of the two parties one

must suffer ; and equity will not assist the one prior in time

if by his negligence the possessor has been enabled to

deceive the second assignee. If, however, the former has

done all he could to secure possession, he will not lose his

priority (t), and if the debtor or person claiming through

him should pay the debt in spite of the notice to any other

than the assignee, he is liable to pay it again out of his

own funds {it). If the notices of the assignments are

simultaneous they will take priority according to their

dates (x) . The doctrine, however, does not apply to shares

in registered companies, equitable charges on which have

priority in order of date, unaffected by notice (y)

.

Reputed
_ Again, notice is often requisite to protect an assignee

owneranip m . t pp c t .

bankruptcy, against the effect of the reputed ownership clause of the

Bankruptcy Act. Under the present Act (s) all goods

and chattels being at the commencement of the bank-

ruptcy in the possession, order or disposition of the bank-

rupt in his trade or business, by the consent and permis-

()•) Nbrrish v. Marshall, 6 Madd. TTarel v. Dnneomle, (1893) A. C.

475. 369 ; 62 L. J. Ch. 881.

(s) Dearie v. Sail, Loveridge v. (x) Calis/ter t. Forbes, 7 Ch. 109;
Cooper, 3 Kuss. 1, 30, 48 ; JBricev. Johnstone y. Cox, 16 Cli. D. 571 ; 50

Bannister, 3 Q. B. D. 669; Stephens L. J. Ch. 216 ; Marchanttr. Mortm,
T. Green, (1895) 2 Ch. 148 ; 64L. J. (1901) 2 K. B. 829 ; 70L.J.K. B.

Ch. 546. 82'>.

(t) Feltham v. Clarl:, 1 De G. cfe {y) Soe'iHi- Genirale de Paris t.

Sm. 307; Re Seaman, (1896) 1 Q. B. TTalker, 11 App. Cas. 20 ; 55 L. J.

412; 65 L. J. Q. B. 348. Q. B. 169.

ill) Brice v. Bannister, sup. ; {z) 46 & 47 Vict. o. 52, s. 44.
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sion of the true owner, under such circumstances that he is

the reputed owner thereof, are treated as the property of

the bankrupt divisible among his creditors
;
provided that

things in action, other than debts due or growing due to

the bankrupt in the course of his business, shall not be

deemed goods within the meaning of the Act.

An assignee of chattels is only protected against this

clause by taking every step he can to secure possession.

Under the former Acts, choses in action were within the

clause as comprehended under " goods and chattels," and

in order to divest from the mortgagor the ownership of

outstanding choses in action, notice to the debtor was

necessary (a). The same principle still applies to out-

standing dehts due to the bankrupt in the course of his

business. Shares in an incorporated company are choses

in action, and accordingly not within the clause (5).

It has been held that it is sufficient protection for the

assignee if he gives notice between the act of bankruptcy

and the petition for adjudication, bona fide dealings with

the bankrupt during that time being especially pro-

tected (c).

The distinction must be observed between such cases as Equitable

these, in which priority is determined by the 'time of i^nTdls^-™

notice, and the case of equitable interests in land, priority tmguished.

as to which is fixed by the order in time of the incum-

brances, and is not affected by notice {d).

For the reasons above given an assignee of a debt should

always promptly give written notice of the assignment to

the debtor, since by this means alone can he secure a right

in rem to the debt. The assignee can completely protect Charging

his security by obtaining a charging order upon the funds,

(a) Hiiall T. Moides, 1 Ves. sr. (c) Sect. 49. SeSt!/an,l7h..lQo;

348 ; 2 W. & T. L. C. 729 ; Rutter 2 M. D. & De G. 219.

T. Everett, (1895) 1 Ch. 872; 64 ui) /ows v. /., 8 Sim. 633: Wilt-
L. J. Gh. 845; Re Milk' Tnuts, , t, ,,-, I, o- ^^ r„ ,

(1895) 1 Ch. 564 ; 64 L. J. Ch. Tosl
'''"'" '' ^«**"'> 1* Sim. 76

;
Tai/lor

(i) Colonial Bank v. Whinney, 11 v. London and County Bank, (1901)

App. Cas. 426 ; 56 L. J. Ch. 43. 2 Ch. 231 ; 70 L. J. Ch. 477.
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Transfer iato or a transfer' of them into Court (e) . If the fund is already

stop order. i^ Court the assignee should at once obtain a stop order,

or he is liable to be postponed to a subsequent assignee

who takes this step before him (/). This has just the

same effect as notice to a trustee while the fund is ift his

hands, and if the fund is paid in after such notice, it is

secure, even without a stop order [g).

Assignee
takes subject

to equities

;

except in case

of negotiable
instruments,

3. The assignee of a chose in action, whether it be a

debt or a trust fund, generally takes it subject to all

equities which affect it as against the assignor. Thus, a

bond Toid as against the assignor does not become valid in

the hands of an assignee (h) ; if the assigned debt is subject

to a set-off by the debtor, the assignee is liable to the set-

off («') ; if the debt is payment only on condition, the con-

dition is binding on the assignee (k) ; and generally, the

assignee takes subject to the state of accounts between the

assignor and the debtor (l). Similarly, an assignee of a

legacy or residue, though for value and without notice,

takes subject to the testator's debts (;w).

There are, however, two classes of exceptions to this

rule. Pirst, as to negotiable instruments, such as bills of

exchange, which, on grounds of commercial convenience

or necessity, carry with them a title free from any equities

or cross-claims as between the parties thereto (»). On

similar grounds, indorsed bills of lading (o) and debentures

and railway bonds payable to bearer (p) have been similarly

(f) See 0. XLVI.
(/) Iliiil. ; Greening v. Beckford,

5 Sim. 195 ; Mutual Life, §c. Co. v.

laiigleij, 32 Cb. D. 460 ; Swai/ner.

S., 11 Beav. 463 ; Maek v. Postle,

(1894) 2 Ch. 449; 63 L. J. Cb.

693.

{g) Livesey v. Harding, 23 Beav.
141 ;

Thompson v. Tumlcins, 2 Dr.
6 Sm. 8; Re Holmss, 29 Ch. D.
786.

(A) Turion v. Benson, 1 P. Wms.
.496.

(() Exp. Maclcenzie, 7 Eq. 240
;

Cavendish v. Greaves, 24 Beav. 163,

173 ; Bcering v. J}., 42 Ch. D. 128 ;

58 L. J. Ch. 553.

{k) Tooth V. Satletf, 4 Ch. 242.

(l) Ord V. JFhite, 3 Bear. 357;
Sott V. IFhite, 31 il). 520.

{m) Booper v. Smart, 1 Ch. D. 90.

{n) Exp. City Bank, 3 Ch. 758
;

Bence v. tihcrman, (1898) 2 Ch. 582;
67 L. J. Ch. 513.

(o) Chartered Bank, ^-c. v. Sender-
son, L. E. 5 P. C. 501.

(p) In re Blakely Ordnance Co., 3
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treated. Bills of exchange indorsed when overdue are not,

however, within the exception {q).

Secondly, equities affecliag the chose in action may be or of laches.

lost hy the release, either express or implied, of the person

entitled thereto {>•) ; or by his neglect to enforce them

against the assignee. Enjoyment undisturbed for a con-

siderable lapse of time always tends to strengthen the

position of the assignee (s).

4. The law as to the assignment of choses in action has Jud. Act,

been placed on a difEerent footing by the Judicature Act, ^' ^^' ^^^'^' ^'

1873. It is thereby enacted {t) that " Any absolute

" assignment by writing under the hand of the assignor

" (not purporting to be by way of charge only) of any
" debt or otlier legal chose in action, of which express

" notice in writing shall have been given to the debtor,

" trustee, or other person from whom the assignor would
" have been entitled to receive or claim such debt or chose

" in action, shall be, and shall be deemed to have been,

" effectual in law (subject to all equities which would have

" been entitled to priority over the right of the assignee if

" the Act had not passed) to pass and transfer the legal

" right to such debt or chose in action from the date of

" such notice, and all legal and other remedies for the

" same, and a power to give a good discharge for the same
" without the concurrence of the assignor."

It is only necessary with respect to this to observe Effect of.

that

—

(1.) It applies only to absolute assignments, which must

be of a definite and ascertained amount (m). The assignee

of a debt by way of charge cannot sue at law («). But a

Oh. 154; Venables -v. Baring Bros., (s) Sill v. CaiUovel, 1 Ve8. sr.

(1892) 3 Oil. 627 ; 61 L. J. Ch. 609. 122 ; Exp. Chorleii, 11 Eq. 157.

[q) Hohiws T. Kidd, 3 H. & N. {t) 36 & 37 Vict. o. 66, s. 25,

891. sub-s. 6.

if) In re Northern Assam Tea Co., («) Jones v. Humphreys, (1902) 1-

10 Eq. 458 ; In re Agra, ^c. Bank, K. B. 10.

2 Oil. 391. [x] National Prov. Banky. Earle,

S. B B
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lUegal
assignments.

Pensions, &o.

mortgage of. debts made in the ordinary form, witL. a pro-

viso for redemption upon repayment to the mortgagor, has

heen held to be an absolute assignment within the Act {y).

(2.) It applies only to legal choses in action. Equitable

eboses in action, whether absolute or by way of charge, are

unaffected by this section, and if assigned can be sued for

in all Courts, the assignor and assignee being before the

Court.

(3.) Express notice in writing of the assignment must

have been given by the assignor. Previous, however, to

this Act an oral assignment of a legal chose in action was

valid in equity, and will now be regarded valid in aU

Courts,, tbe mode of transfer under the Act not being

compulsory.

5. This is a convenient place in which to comment on

certain assignments similar to those just now considered,

but which are on grounds of public policy deemed void

both at law and in equity.

(1.) Pensions and salaries payable to public officers are

considered as given for maiutaining the dignity of their

offices, and for securing the proper discharge of the duties

thereof. Effect will not, therefore, be given to an attempted

assignment of such pensions or salaries. Within this

principle fall the pay of a military officer {a), of a clerk of

the peace (i), of a judge (c), and in fact the emoluments

of any public office (d) . Alimony is likewise not assign-

able (e)

.

6 Q. B. D. 626 ; Durham v. Robert-

son, (1898) 1 Q. B. 765 ; 67 L. J.

Q. B. 484 ; Mercantile JBank v.

Mvans, (1899) 2 Q. B. 613; 68 L. J.

ft. B. 921.

iy) Tancred v. Delagoa Say S.,

23 Q. B. D. 239; 68 L.J. Q. B.

459 ; Durham v. Hobertson, sup. ;

Comfort Y. Setts, (1891) 1 Q. B. 737
;

60 L. J. Q. B. 656 ; and see Hughes

v. Pump, ^c. Co., (1902) 2 K. B. 190.

(a) Stone v. Lidderdale, 2 Anstr.

533 ; Crowe y. Frice, 22 Q. B. D.

429 ; 58 L. J. Q. B. 215 ; Apihorpe
Y. A., 12 P. D. 192.

(b) Palmer y. Bate, 6 Moo. 28 ;
2

Br. & B. 673.

(c) Arbuthnot v. Norton, 5 Moo.
P. C. 219.

{d) See 46 Geo. III. o. 69, s. 7;
47 Geo. III. sess. 2, o. 25, s. 4

;

Davis Y. D. of Marlborough, 1

Swanst. 74.

(e) Re Robinson, 27 Oh. D. 160

;

53 L. J. Ch. 986 ; Watkins v. W.,
(1896) P. 222 ; 66 L. J. P. 75.



ASSIGNMENT OF POSSIBILITIES AND CHOSES IN ACTION. 371

Where, however, no particular service is to be rendered What pen-

to the piiblic, an assignment of an interest or pension is assignable,

valid. Thus prize money was held assignable (/) ; so also

the pension of a County Court Judge for past services (g),

and civil service pensions generally {h).

(2.) Public policy, again, is opposed to assignments Champerty

which partake of the nature of champerty, or main- nance,

tenance (*), or the buying of disputed or pretended titles.

Thus an assignment of a share of prize money, the sub-

ject of a then depending suit in the Admiralty Court, in

consideration of the assignee paying the costs of the suit,

was held void {k) ; the assignment of a bare right to file a

bill in equity was similarly treated (i)

.

But in certain eases a purchase or mortgage of an Purchase.,, ,,,/ 1 c n pendente lite,

mterest pendente lite, or an advance oi money tor carrymg ^hen admis-

on a suit, is admissible. It is so if the parties have a ^i^l®-

coromon interest (»w), or if there exists between them the

relation of father and son (w), ancestor and heir(o), or

master and servant (j?). The purchase pendente lite of the

subject-matter of a suit by an attorney is, however, always

invalid (g) , unless at least it be by way of security for

payment of his costs (r) ; and the law in this respect is

unaffected by 33 & 34 Vict. c. 28, which enabled attorneys

and soKcitors in certain cases to make agreements with

their clients as to remuneration in lieu of costs (s). A sale

(/) Alexander v. D. of Welling- Atk. 226 ; Sill v. Boyle, 4 Eq. 260,

ton 2 K. & M. 35. 263 ; In re Paris Skating Rink Co.,

(g) milcock V. Terrell, 3 Ex. D. 5 Ch. D. 959.

323 ; Se Ward, (1897) 1 Q. B. 266
;

(m) Sunter \. Daniel, 4 Ha. 420
;

66 L. J. Q. B. 310. Guy v. Churchill, mp.
(A) Sanson v. S., 4 P. D. 69. {n) Burke v. Greene, 2 Ba. & B.

(i) Bradlaugh v. Newdegate, 11 521.

Q. B. D. 1; James v. Kerr, 40 (o) Jfoore v. -KsA«r, 7 Sim. 384.

Ch. D. 449 ; 58 L. J. Ch. 355

;

(^j Wallis v. D. of Portland, 3
Bees T. Be Bernardy, (1896) 2 Ch. yea. 503.
437 : 65 L. J. Ch. 656 : hut see and / \ » t i. i-w c-o
distinguish Guy Y. ChureUll, 40 „ (?> ^"^P"^ ^- ^«'»^' 7 E. & B.

Ch. D. 481 ; 58 L. J. Ch. 345.

{k) Stevens v. Bagwell, 15 Ves. {n Anderson v. Radcliffe, 6 Jur.

139.
N. S. 678.

(I) Frosser v. Edmmds, 1 T. & («) In re Att. ^ Sol. Act, 1870, 1

C. Ex. 481 ; Fowell v. Knowles, 2 Ch. D. 673.

B B 2
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whicTi was completed before the purchaser became the

vendor's attorney has been sustained (t).

The strict rule as to champerty seems to have been

sometimes relaxed in special circumstances ; for instance,

the assignment of a legacy by a person too poor to sue for

it, to another, who soi^ght to enforce payment by suit, was

upheld (m). And it is to be observed that a person who

has originally a good title to sue wiU. not lose it by

entering into a bargain tainted with champerty (*).

(it) Davis V. Freethy, 24 Q. B. D. 384 ; Sarris y. Srisco, 17 Q. B. D.
519 ; 59 L. J. Q. B. 318. 504 ; 55 L. J. Q. B. 423.

(«) Tyson v. Jachson, 30 Beav. {x) Silton v. Woods, 4 Eq. 432.
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OHAPTEE VI.

STJEETySHTP.

I. Contrast heticeen Legal and Equitable Doctrines.

II. General Principles of Equity as to Suretyship.

1. In the formation of the Contract.

2. As to subsequent departure from the Terms.

III. Releases and Compositions.

1. As to Debtor.

2. As to Sureties.

TV. Continuing Suretyship or Guarantee.

V. Contribution between Co-sureties.

VI. Right of Surety to Securities.

I. Contrast between Legal and Equitable Doctrines.

The distinctions whicli formerly existed between the

principles of common law and those of equity respecting

suretyship, may be concisely summarised under the

following headings :

—

1. Where it did not appear on the face of the instrument Proof of

creating the suretyship that a person was sui-ety—if, for ^^ennot^
instance, in a bond the principal debtor and surety were apparent on

bound jointly and severally—the surety could not, at law, the instru-

aver by pleading that he was bound only as a surety, nor °'®"*-

was parol evidence admissible to prove it (a). But in

(a) Lewis v. Jones, 4 B. & 0. 506.
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equity, althougli they both appeared as principals, parol

evidence was always admissible to show that one was only

a surety {b). The consequence was that upon the creditor

giving further time to the principal debtor, knowing him

to be such, the surety, upon proving that fact, might have

relief in equity, although at law, where he appeared only

as principal, he would formerly have been held bound (c).

When equitable pleas became available at common law

this distinction disappeared (d).

Eeleaseof 2. In general an obligation created by an instrument

deeds. could at law only be dissolved by one of equal force. Thus,

time given by a mere parol agreement, although for valu-

able consideration, would not at law have discharged a

surety whose obligation arose from an instrument under

seal (e), or by matter of record, such as a recognisance (/).

In equity, however, this rule of law was disregarded ; and

as " u-hat is agreed to be done is looked upon as done," relief

Conversely, is in such cases given (g) . Conversely, by the operation

tiniimg°Uable of the Same rule, a principal creditor might have been held

after release, q^ j^^w to have released a surety, where in equity the

surety would still be considered liable—for instance, where

the creditor had by deed, with the parol consent only of

the surety, released the principal debtor {h).

Principles of 3. The general principle of contribution between sureties

aUaw
" ^°^

^^ ^^^ originally rested on the ground only of an express

contract between the parties. Subsequently jurisdiction

was assumed to compel contribution in the absence of

positive contract, on the ground of implied assumpsit.

But though this assumption approached the equitable

principle of dealing with such cases, since it was held that

(b) OlarTse v. Senty, 3 T. & 0. (e) Bmey v. Frendergrass, 5 B. &
Ex. 187. Aid. 187.

(.) Craythome v. Swinburne, 14 ^g^^)
^""''^ ^- •^'""''^' » I^rice,,

Ves. 160, 170.
(^j Bowmaker v. Moore, 3 Price,

[d) Pooley t. Sarradine, 7 E. & 214.

B. 431. (A) Brooks v. Stuart, 1 Beav. 512.
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separate actions migM te brought against the sureties

for their respegtive quotas and proportions, there was great

inconvenience in working out the legal remedy where the

sureties were numerous. Hence the equitable relief by

bill for contribution remained the best mode which could

be resorted to.

4. Where there were several sureties, and one became Insolvency of

insolvent, a surety who paid the entire debt could at law auj-eties

;

have recovered only an aliquot part of the whole, calculated

according to the origiaal number of the co-sureties («'). In

equity he can compel the remaining sureties to contribute

equally with himself (A) . Thus l£ there were three sureties,

one of whom became insolvent, and one of the remaining

two paid the entire debt, at law he could only recover one-

third from the remaining solvent surety ; in equity he can

recover one-half.

So, also, if one of several co-sureties died, at law an or death,

action only lay against the surviving sureties for their

proportions; but in equity contribution can be enforced

also against the representatives of the deceased surety [l).

It was owing to the imperfection of the legal remedy in

these and other respects, which wiU be hereafter noticed,

that the jurisdiction of equity in matters of suretyship

arose ; and being once established, it was not affected by

the subsequently extended jurisdiction of the Courts of

law. Cases of suretyship, therefore, continue to come

chiefly under the cognizance of the Chancery Division of

the High Court.

(i) Cowell V. Edwards, 2 B. & P. 271.

268. SeeZowev. Dixon, 16 Q.B.D. {I) Simpson v. Vmghan, 2 Atk.

455. 31 ; Batard v. Eawes, 2 E. & B.
{k) Sitchman\. Stewart, 3 Drew. 287.
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II. The General Principles of Equity respecting Suretyship.

1. As to the originalformation of the contract.

Utmoat good The intimate nature of the relation between the parties

faith required.
^.^ ^^ contract of suretyship requires that the utmost good

faith should be adhered to by them ; and though it has

been held that the obligation to disclose all material facts,

is not in this case so strict as in contracts between sohcitor

and client, and in contracts of partnership and of insur-

ance, nevertheless, very little said which ought not to have

been said, and very little omitted which ought to have

been said, wiU suffice to avoid the contract [)ii) . When-

ever there is, with the knowledge and assent of the creditor,

any undue advantage taken of the surety, as by conceal-

ment or sui-prise, the contract will be considered invalid,

and the surety discharged from liability.

It is impossible to lay down in general terms any rule

by which to determine what degree of concealment or mis-

representation is necessary to annul the obligation of the

contract. Equity has always been reluctant to formulate

definitions on such subjects, lest, having done so, its juris-

diction should be eluded by new schemes of man's in-

genuity. Some guidance is, however, afforded by the well

authorised statement that " if a party taking a guarantee

fi'om a surety conceals from him facts which go to increase

his risks, and suffers him to enter into the contract under

false impressions as to the real state of facts, suoli conceal-

ment will amount to fraud "(«). But this broad state-

ment is, in fact, subject to certaia limitations, since it has

been held that the true criterion as to whether any dis-

closure ought to be made voluntarily, is to inquire whether

there was anything which might not naturally have been

expected to have taken place between the parties ; that is,

What con-
cealment
annuls the
obligation.

(m) Davies v. London and Prov.

Marine Insce. Co., 8 Oh. D. 469
;

N. B. Insce. Co. v. Lloyd, 10 Exch.

523 ; SeatonY. Burnand, (1900) A. C.

135; 68 L. J. Q. B. 631.

(») Story's Eg.. Jur. s. 215.
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whetlier there was a contraot between the debtor and cre-

ditor to ilie effect that his posic-iou should he different iroin

that which the surety might naturally ei-pect (o).

xi surety is entitled to be informed ol! any private bar- Private bar-

gain between a vendor and vendee, being a part of the creasing- (he

immediate transaction, which can in any way increase his responsibility,

responsibility (p) ; and, moreover, if there are any circum- ^aud.

stances which afford ground for suspecting that fraud is

being practised upon the surety by tlie debtor, the creditor

cannot shelter himself under the plea that lie was not called

npon to ask, and did not ask, any questions on tlie subject.

In such cases wilful ignorance is not to be distinguished in

its equitable consequences from knowledge (q).

The rights of a creditor against a surely are regulated

by the terms of the contract. The natiu'o, extent, and

dm-ation of the obUgation depend upon the construction

of the agreement, which tlie Court will not reform on

mere presumption of mistake (r)

.

2. Effects of subsequent departure from the terms of the

contract.

(1.) Giving time to the debtor.

The case of Rees v. Berrington (.s) is a leading autjiority General rule

for t,he general proposition that if a creditor, without the ^^ S'^'^^s

assent or knowledge of the surety, agrees to give to the Bees v. Ber-

principal debtor a longer time than was specified in the ""S'^'^-

contract to which the surety was party, he thereby loses

his claim against the surety (/) . The cases, however, sliow

that in the application of this principle many circumstances

must be considered.

(o) Samilton t. Walson, 12 CI. & (r) Smostone t. Farr, 3 Russ.

F. 109 ; Wythes t. Labouchere, 3 424, 539 ; Lloyds \. JSarper, 16 Cli.

De G. & J. 593. D. 290; Re Sass, (1896) 2Q. B. 12;
65 L. J. Q. B. 481.

605.
ip) Pidooeh V. BU.OP, 3 B. & C. "^

'

-
VIb jr! sio ; 2 W. & T.

L. C.

(j) Owen V. Eoman, 4 H. L. 997 ; (*) See also Nishet v. Smith, 2

Maitlmd v. Irvine/, 15 Sim. 437. Bro. C. 0. 679.
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ment to give

time must
bind the

creditor.

A merely passive attitude on tlae part of the creditor

—

for instance, liis not taking proceediugs against the debtor

—will not, in the absence of a binding stipulation in the

contract of suretyship requiring activity and promptness

on his part, release the surety. He himself must use

dihgence ((/) . If there be a stipulation that on default

the creditor is to sue without delay, then failure to do so

will discharge the surety {x). In Eees v. Berrington the

creditor was not merely passive, but, without the surety's

consent, entered into a binding contract to give further

time. In such a case it is immaterial that the delay is

given in consequence of the debtor's inability to pay, or

that no injury could thereby accrue to the surety. The

surety is not required to prove damage. If there is a

default he is entitled to be consulted as to what steps shall

be taken («/). Where a surety for a mortgage debt charged

property of his own as collateral security, and the mort-

gagee without the surety's knowledge gave time to the

debtor, both the personal liability and the property of the

surety were held to be discharged (s). The contract of

suretyship may of course be so expressed as to exclude the

operation of the principle (a).

A surety will not be discharged if time is given to

the principal debtor with his consent or subsequent ap-

proval ih) ; and a subsequent promise to pay the debt

will revive a liability which might otherwise have been

discharged (c).

An agreement with the debtor to give him further time

will not discharge the surety unless it is binding upon the

creditor. A mere voluntary promise, not acted upon, and

(m) Eyre v. Everett, 2 Russ. 381.

(x) B. of Ireland v. Beresford, 6

Dow, 233.

(y) Samuel v. Sowarth, 3 Mer.

272 ;
Latham v. Chartered Bank of

India, 17 Eq. 205.

(z) Bolton V. Buchenham, (1891) 1

Q. B. 278; 60 L. J. Q. B. 261;

Bolton V, Salmon, (1891) 2 Ch. 48

;

60 L. J. Ch. 239.

(a) Greenwood v. Francis, (1899)

1 Q. B. 312 ; 68 L. J. Q. B. 228.

(b) Tyson v. Cox, T. & R. 395

;

Duffy V. Orr, 5 BU. N. S. 620;
Rouse V. BradfordBank, (1894) A. C.

586 ; 63 L. J. Ch. 890.
(c) Mayhew v. Grickett, 2 Swanst.

185, 192.
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which cannot be enforced, will not have that effect (d)
;

nor will an agreement with a tliird person, e.g., a co-

surety (e). Nor will an agreement which is conditional

upon the performance of an act which in the event the

debtor does not perform (/).

A surety -wlII not be discharged by the creditor giving Surety's

time, if the remedies of the surety are not diminished or
"I'affeBted'

affected, a fortiori if they are accelerated (g).

It seems that when a creditor has obtained a judgment Surety not

against the surety, no subsequent dealings giving time to dealings aiter

the debtor will have the efiect of releasing the surety. His ji<is™ent

;

liability in fact no longer rests on his suretyship, but on

the judgment (h), and he is in the position of a principal

debtor.

Nor will the surety be discharged if the creditor, on ^p^ if the
_

giving further time to the principal debtor, reserves his the surety are

right to proceed against the surety ; and it is immaterial '^fserved.

whether the surety is informed of the arrangement or not.

The reason is, that when the right is reserved, the principal

debtor cannot say that it is inconsistent with giving him

time that the creditor should be at hberty to proceed

against the sureties, and that they should turn round

upon the principal debtor, notwithstanding the time so

given him ; for he was a party to the arrangement by

which that right was reserved to the creditor (i). It is

evident that in such a case, notwithstanding the time

given to the piiucipal debtor by the creditor, if the creditor

at once proceeds against the surety, the surety may forth-

with proceed in his turn against the debtor, and so the

benefit of the extended time may not in effect be reaKsed

by him ; but of this he cannot complain. The right of

(d) Fhilpot V. Briant, i Bing. (^) Suhne v. Coles, 2 Sim. 12

;

717 ; Tucker v. Zain^, 2 K. & J. Fetty v. Cooke, L. R. 6 Q. B. 790.

745. (h) Jenkins y. Mobertson, 2 Drew.
(e) Clarice v. Birley, 41 Ct. B. 351 ; Eeade v. Lowndes, 23 Beav.

422; SSL. J. Ch. 616. _ 361.

(/) Badnal v. Samuell, 3 Price, (i) Webb v. Hewitt, 3 K. & J.

621. *12 ; . BouUieey. Stubbs, 18 Ves. 20.
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Divisible

contract.

Giving time
to the surety.

the surety against the principal debtor can only he lost by

the surety's contract to abandon it (7c).

Though a surety cannot compel the creditor to proceed

against the debtor, if ho apprehends loss from the delay

of the creditor to sue the principal debtor, he may sue in

equity quia timet to compel the debtor to discharge the

debt (/). This has been questioned (m), but the principle

seems well established by more recent cases («). Of course,

the surety may himself discharge the debt, and forthwith

proceed against the debtor for recovery of the money.

Where a contract is divisible—as, for instance, where

successive payments are to be made at iised periods—if

the creditor contracts to give time as to one oE saeii pay-

ments, he will release the siu-ety as to that payment only,

not as to subsequent payments (o).

(2.) Under this heading may be conveniently mentioned

the analogous case in which the holder of a security agrees

with tJie princi])nl debtor to give time to the siire'y. It

has been held that to do so effects the discharge of the

surety (p). It was considered that this was a stronger

case than an agreement to give time to the priucipal,

which only implies an agreement not to sue the surety

;

but an express agreement not to sue the surefy prevents

the creditor fi'om doing that which would throw the surety

upon the piincipal. But if the creditor by separate con-

tract with the surety himself gives him time, the sm'ety is

not thereby discharged (o).

(i) Close V. C.,i De G. M. & G.
176.

{t) Eanelaugh v. Hayes, 1 Vem.
189 ; Wright v. Simpson, 6 Ves.

734 ;
Wooldridge v. Norris, 6 Eq.

410, inf. p. 810.

[m) See Ihyd v. Dimmacl', 7 Ch.

J). 398; Hughes-Hallett y. Indian,

%c. Co., 22 ib. 561 ; 52 L. J. Ch.

418.

(») Be Snowdon, 17 Ch. D. 44;

50 L. J. Ch. 540 ; Wolmershausen
T. Gidlick, (1893) 2 Ch. 514; 62

L. J. Ch. 773; DeColyar on Guar-
antees, p. 300.

(o) Crot/don Gas Co. v. Diclcinsm,

2 C. P. D. 46.

{p) Oriental, S;c. Corp. v. Overend,

G-urney ^ Co., 7 Ch. 142, per Lord
Hatherley, p. 152; see S. C, L. E.

7 H. L. 349.

(?) De/ries v. Smith, 10 W. E.
189.



GENERAL PRINCIPLES OF EQUITY. 381

(3.) Other variations in the contract.

Where there is in the contract between the principal Departures

dehtor and the creditor a departure from that which the contract

surety stipulated for and contemplated when he entered g™eraily

, \ -,. .
release sure-

mto the obligation, the surety will, as a general rule, be ties.

released (r)

.

Thus where a person had agreed to become surety for Illustrations,

another in a joint and several bond to A. and B. upon

having a couuter-bond from A. and C. to indemnify him,

and the first bond was executed by the surety only, A. and

B. haTiug neglected to procure the signature of the princi-

pal, it was held that the surety was not bound, though he

received the bond of indemnity from A. and C. The

surety had a material interest in the extent of the rights

and remedies of the creditor agaiast the principal debtor

;

and these being different from what he contemplated and

conti'acted for, there was no claim against him («). But

if in such circumstances the principal debtor had executed

some other instrument on which the surety might sue him

and become his specialty creditor, he would have remained

bound {t).

So where a surety executed a deed prepared by the

creditor which appeared to contain a joint and several

covenant by two co-sureties, but no other signature was

provided by the creditor as co-surety, the surety who

signed was discharged (««).

Where a person gave a promissory note as surety, upon

an agreement that the amount should be advanced to the

principal debtor by draft at three months, and the creditor,

without the concurrence of the surety, paid the amount at

once, the surety was discharged, on the ground of the

variation of the agreement (x). Where persons agreed to

(r) Bonser v. Cox, 4 Beav. 379

;

L. J. Q. B. 173.

6 ii. 110. (f) Cooper v. Evans, i Eq. 45.

is) Ibid. ; Calvert v. London Dock («) M'ans v. Bremridge, 2 K. & J.

Co., 2 Keen, 638 ;
Ellesmere Brewery 174 ; 8 De G. M. & G. 101.

V. 'cooper, (1896) 1 Q,. B. 75 ; 65 {x) Bonser v. Cox, sup.



382 SURETYSHIP.

tecome sureties for a contractor who was imdertaking

certain works, and the contract was that three-fourths of

the work, as finished, should be paid for iDeiiodically and

the remainder upon completion, payments having been

made exceeding three-fourths of the work done, the sure-

ties were released {y). The dealing with a security for a

debt in a due course of management, as by selling mort-

gaged property, thoiigh without the knowledge of the

surety, will not release him (z).

Where, as in Bering v. E. of Winchelsea {a), there is a

bond of suretyship for the fidelity of an officer, and the

nature of the office or its duties are materially changed so

as to effect the peril of the sureties, the bond will be

avoided (6). It is necessary, however, that the alteration

should be such as to materially affect the surety (c). And
if the change in liability is introduced by the fraud of the

person whose fidelity is guaranteed the surety is not dis-

charged {(l). It may also be that the wording of the bond

is extensive enough to continue the liability notwithstanding

a material change (e)

.

Where a creditor takes a second security in satisfaction

of the fii'st, the surety is discharged (/). But the taking

of an additional secmity not in Heu of the former one has

no such effect («/).

(y) Calvert v. London Bock Co., {d) Mayor of Kingstony.Sariing,
sup. ; Bxp. Sushforth, 10 Ves. 409. (1892) 2 Q. B. 494

'; 62 L. J. Q. B.

(z) Taylor v. Bank of N. S. W., 55.

11 App. Gas. 596 ; 55 L. J. P. C. u\ OswaU v. M. of Berwick, 5
47. H.L. 856.

{a) 1 Cox, 318.

(*) Bonar v. MacdonaU, 3 H. L. (/) Clarke v. Eenty, 3 T. & C.

226 -Ex. 187. See Swire v. Redman, 1

L. K. Q- B. D. 686.

8 Eq. Ex. 73 ; Skillett v. Fletcher, {g) Gordon v. Calvert, i Euss.

L. K. 1 C. P. 217. 681.
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III. The Effects of Releases and Compositions.

1. Release of, or com^^ositioii uith, the debtor. Release or

Where a creditor releases, or compounds with the prin- discharges

cipal debtor, without the concurrence of the surety, and surety, unless
•^

_
' •^

'

surety con-
although it may he done by mistake or for the benefit of curs or the

the surety, he will thereby discharge the surety unless g°^uf^a%r
there is a stipulation to the contrary (A) . It would be a surety has

manifest fraud on the debtor to profess to release him, and tialiy paid the

then to sue the surety, who could forthwith sue the ^^^*'

debtor («). If, however, the surety has, previously to the

release given to the debtor, paid part, of the debt and

given security for the remainder, the general rule will not

apply. The liability of the surety will then rest on the

security given, rather than on the original contract, and

will remain in force {k).

A surety may, by further contract with the creditor, or surety has

convert himself, in relation to the debt for which he was ^mlel/into

surety, into a principal debtor ; and then, upon a release ^'^^ principal

being given to the party who was ia the fii'st instance the

principal, he will lose the benefit of the doctrine that the

release of the principal releases the surety [l)

.

, A creditor, if he has given an absolute legal or equitable Right against

release for a debt, cannot reserve his right to proceed
te^reserved°*

against the sureties (m). Where, however, a release can after absolute

be construed as a covenant not to sue, a reservation of secus in case

remedies against the sureties is admissible. The covenant °^ a covenant

. not to sue.

operates only as far as the rights of the surety are not

affected ; and since the surety remaias liable, he retains

his remedies over against the priacipal debtor (»). The

(A) Mp. Smith, 3 Bro. C. C. 1
; {!) Mead v. lowndes, 23Beav. 361.

Davidson r. MacGregor, 8 M. & W. (m) NiohoUony . Eevill, 4 Ad. & E.

755 • Cragoe v. Jones, L. K. 8 Ex. 675 ; Webb v. Eewitt, 3 K. & J.

81. 438.

(j) NeviWs Case, 6 Ch. 47 ; Tas- («) Hateson t. Gosling, L. R. 7

mania Banle v. Joms, (1893) A. C. C. P. 9 ; Bailey v. Edwards, 4 B. &
313 ; 62 L. J. P. 0. 104. S. 774 ; .Green v. Wynn, i Ch. 204

;

(Jc) Sail V. Sutchons, 3 My. &K. Wyke v. Rogers, 1 Be G. M. & G.

426. 408.
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novation of the principal debt effects a release of tlie

original debtor, and therefore of his surety (o). Where by

operation of law a priacipal debtor is released, as, for ia-

stance, where a joint-stock company is reconstructed under

a scheme of arrangement, the sureties are not thereby

released (_p).

2. Release of, or composition with, one of two or more

co-sureties.

It is a settled principle that the release or discharge of

one surety by a creditor operates as a discharge of the

others, and this notwithstanding that it arises from a

mistake of law [q)

.

It has, however, been held in equity that a mere compo-

sition with one of the sureties would not have that effect,

and that at the same time the remedy against the co-

surety might be expressly reserved (r). In such cases the

co-surety is not damnified ; for the creditor, by giving a

discharge to one surety for the proportion which he was

liable to contribute towards payment of the debt, has no

right to proceed against the other sureties for more than

their proportion of it (s).

If in this case, also, the release can be construed as a

mere covenant not to sue, it will not operate as a discharge

of the co-sureties [t) . And if the sureties contract severally,

the release of one does not discharge the other («), unless

the sureties' right to contribution has been lost or inju-

riously affected by the creditor's act.

(o) Tasmania. BanhY. Jones, (1893)

A. C. 13; 62 L. J. P. C. 104;
Head v. S., (1894) 2 Oh. 235 ; 63

L. J. Ch. 549.

(p) Re English, §c. Chartered

Bank, (1893) 3 Ch. 385 ; 62 L. J.

Ch. 826 ; Bane t. Mortgage Corp.,

(1894) 1 Q. B. 54 ; 63 L. J. Q. B. 144.

(}) Cheetham v. Ward, 1 B. & P.

633 ; Nicholson v. Sevill, i Ad. &
E. 675 ; Merc. Bank of Sydney v.

Taylor, (1893) A. C. 317.

(r) Exp. Giford, 6 Ves. 805.

(s) Stirling t. Forrester, 3 BUgh,
591.

(t) Price V. Barker, 4 E. & B.
760 ; Thompson v. Lack, 3 C. B.

540, 552.

(k) Ward v. Nat. Bank of New
Zealand, 8 App. Cas. 755 ; 52 L. J.

P. 0. 65 ; and see Wegg-Prosser v.

Evans, (1895) 1 Q. B. 108 ; 64 L. J.

Q. B. 1.
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IV. Continuing Suretyship or Guarantee.

Cases in whicli the suretyship is not for a definite debt,

but for a possible but uncertain liability, suoh as for dis-

counting bills, or for the due performance of certain

duties, give rise to special questions, especially with regard

to revocation.

Suoh contracts are not necessarily revoked by the death Guarantee

of the surety {x) ; whether it is so or not depends on the by*aeat? tat

terms of the instrument (y). If there be two co-sureties, usually revo-

the death of one does not discharge the survivor from future liability

liability (2) ; but such guarantees are usually revocable at ii^oi^ed.

any time before a liability has been iacurred in respect

thereof («) ; and they have been treated in equity as

revoked when it was the duty of the representatives of the

guarantor, with the knowledge of the creditors to whom
the guarantee was given, to have given notice to determine

the same (6).

A person, however, who by a continuing guarantee be- *<•««,

comes surety for the honesty of a servant, cannot ordinarily, fones^ of

°^

during the continuance of the service, discharge himself servant.

by merely giving notice that he will be no longer liable (c)

.

But if the guarantor discovers acts of dishonesty in the

person for whom he has made himself answerable, he can

at once revoke his guarantee [d).

Where a master, who has in his employ a servant whose Master may

conduct has been guaranteed, discovers that the servant guarantee by

has been guilty of dishonesty, but nevertheless without concealment.

the knowledge or consent, express or implied, of the

{x) Bradbury Y.Morgan, 1 H. & {a) OfordY.Davics, 12 0. B.N. S.

G. 249; Zloyd'sv.Sarper, leCla.D. 748. But see 31 L. J. Exch. 462.

290 ; 50 L. J. Ch. 140 ; Balfour T. {b) Earriss v. Fawcett, 8 Cb. 866.

Crace, (1902) 1 Cb. 733. (c) Calvert v. Gordon, 7 B. & 0.

(y) Midland Ey. Co. t. Silvester, 809 ; Gordon v. Calvert, 4 Russ.

(1893) 1 Cb. 573; 64 L.J. Cb. 390. 681.

{z) Beckett Y.Addyman,SQ,.B.I). (d) Burgess v. Eve, 13 Eq. 457
;

783 ; 51 L. J. Q. B. 597. Lloyd's v. Earner, sup.

s. c c
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guarantor, continues suela servant in his employ, he cannot

claim anything from the guarantor in respect of subsequent

acts of dishonesty (e) . But it seems that if in such a case

the person suing the guarantor is not in a position which

gives him power to dismiss the employee, the guarantee

remains in force (/).

V. Contribution between Co-sureties.

Principle of In the important case of Bering v. The Earl of Winchel-

in equity. sea (g) , it was laid down that the right of contribution between

Derinff v. K of the co-sureties depended on the general principles of equity, and

not on theform or nature of the contract between the parties.

In that case, Thomas Dering, having been appointed

collector of Customs duties, entered into bonds to the

Crown with three sureties for the due performance of his

office. His brother. Sir Edward Dering, together with the

EeEtI of "Winchelsea and Sir John Rous, became sureties

for him accordingly. Thomas Dering and Sir E. Dering

executed one joint and several bond in a penalty of

£4,000, Thomas Dering and the Earl of Winchelsea

executed another similar bond, and Thomas Dering and

Sir John Eous a third, all conditioned alike upon the due

performance by Thomas Dering of his , duty as collector.

Thomas Dering being in aiTear to the Crown to the

amount of £3,883 14s. Od, the Crown put the first bond in

suit against Sir E. Dering, and obtained judgment thereon

for that sum. Thereupon Sir E. Dering filed this bill

against the Earl of Winchelsea and Sir John Rous, elaim-

(«) Fhilhps V. Foxhall, L. E. 7

Q. B. 666. See If. of Durham v.

Fowler, 22 Q. B. D. 394 ; 58 L. J.

Ch. 246 ; Seaton v. Siirnand, (1900)

A. C. 135 ; 69 L. J. Q. B. 409.

(/) Lamler v. Z., I. E. 7 C. L.

57.

iff) 1 Cox, 318 ; 1 W.
106.

:T.L.C.
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ing from them contribution towards the sum so recovered

against him. It was held by Lord Chief Baron Eyre that

there must be equal contribution by the defendants. Not-

withstanding that the parties were bound ia different

instruments, they were co-sureties for the same principal,

and in the same engagement, and were bound in conscience

to contribute proportionally to the penalties of the bonds.

In that case the penalties were equal, but the principle

would have been the same if they were bound in different

sums, except that contribution in that case could not be

required beyond the sum for which they had become

bound (/i), and moreover the contribution in that case

would be not equal but proportionate to their respective

liabilities (i).

In Stirling v. Forrester (k), Lord Eedesdale again held

that the right and duty of contribution was founded in

doctrines of equity ; that the principle was the same as in

cases of average, and that it would be against equity for a

creditor to exact or receive payment from one, and to permit,

or by his conduct to cause, the other debtors to be exempt

from payment; he was bound, seldom by contract, but

always in conscience, as far as he was able, to put the party

paying the debt upon the same footing with those who were

equally bound. The principle may now, therefore, be con-

sidered as firmly established. It seems, even, that the

right of a surety to enforce contribution will not be affected

by his ignorance at the time he became surety that there

were co-sureties (/) ; and it may be asserted even before

actual payment of the debt (m).

Such transactions as that in Bering v. E. Winchekea Principle not

must, however, be distinguished from those in which ^terrsureties

(A) TThiting v. Burke, 6 Ch. 342
; (Je) 3 Bligh, 590.

CoUs V. Peyton, (1893) 3 Ch. 238 ; (;) Craythorne v. Sirinhtmw, 14
^2 L. J- Ch. 991 y

(j) Ellesmere Brewery v. Cooper, '

(1896) 1 Q. B. 75 ; 65 L. J. Q. B. W Wohmrshausm v. Gidlicli,

173. (1893) 2Ch. 514; 62L. J.Ch. 773.

cc2
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bound for Sureties are bound by different instruments for distinct

portions of portions of a debt due from a principal. If the surety-

thedebt.
gjjjp gf g^^]^ ^g j^ separate and distinct transaction, the

doctrine does not apply, and there will be no right of con-

tribution among the sureties (w). A surety is not entitled

to call upon his co-surety for contribution until he has

paid more than his proportion of the debt due by the cre-

ditor, even though the co-surety has not been required to

pay anything, unless, indeed, the co-surety has been re-

leased by the creditor (o)

.

Principle may Although the principle of contribution is a constructive

or excluded doctrine of equity and not founded upon contract, stiU a

y contract, person may by contract qualify or take himself out of the

reach of the principle : for instance, where three co-sureties

agreed among themselves that in case of the failure of the

principal debtor to pay they would each contribute his

respective part, one of them having paid the debt and

another become insolvent, it was held that the remaining

one could only be required to contribute one-third, not

one-half, which, in the absence of such an agreement,

would have been his liability {p).

Similarly a person may contract himself entirely out of

the principle, and become a merely collateral surety by

limiting his liability to payment in case of the default of

Parol evidence the principal and other sureties (j') , and parol evidence is

admissible to show what the real contract was, so as to

avoid the application of the doctrine of contribution (g)

.

Though by the law merchant the indorsers of a bill or

note are liable in succession, a subsequent indorser having

a right to indemnity against all that are prior to him, all

the facts of the case will be considered : and if it appears

that the indorsers were in fact in the position of co-sureties,

(«) Coope V. Tu-ynam, 1 T. & E. 44 ; 50 L. J. Ch. 540.
i2&;ArcedeclcneY.B:oward,20'W.'R. (p) Swain v. Wall, 1 Cb. Eep.
879. 80.

(o) JDavies v. Sumph reys, 6 M. & {q) Craythorne v. Siciniurne, 14

W. 153 ; Se Snoiodm, 17 Ch. D. Ves. IGO.
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they will be liable to equal contribution ; there will be no

priority (r).

Sureties who have paid the debt are not only entitled Sureties

to contribution from the other sureties, but also to the securities,

benefit of any security which any of them may have taken

from the principal debtor by way of indemnity (s), unless,

at least, there was originally a contract for the special

indemnity to one of the number (z!). The benefit of a

security given by the principal debtor to his surety cannot,

however, be claimed by the principal creditor (m).

VI. The Bight of Surety to Securities.

A surety is entitled, on the payment of the debt, to all

the securities which the creditor has against the principal

debtor, whether given at the time of the contract or sub-

sequently, and whether given with or without the know-

ledge of the surety or of the principal («). The same

right appertains to sureties who become such by indorse-

ment of a bill of exchange {y).

Consequently, if a creditor who has had, or ought to Loss of seou-

have had, such securities, loses them, or sufiers them to creditoJdis-

get back into the possession of the debtor, or fails through oliarges

neglect to make them effectual, as by failing to give proper

notice, the surety wiU, to the extent of such security, be

(r) Macdonald v. Whitfield, 8 1 Ch. 621 ; 61 L. J. Cli. 234.

App. Cas. 733 ; .52 L. J. P. C. 70. (x) Mayhew v. Crickett, 2 Swanst.
{«) Swam V. Wall, 1 Ch. Bep. 80

;

185 ; Fearl v. Deacon, 24 Beav. 186

;

S., 44 Ch. D. 168 ; 59 1 De G. & J. 461 ; iafev. Brutton,

L. J. Ch. 533. 18 Beav. 34 ; 8 De G. M. & G. 440
;

{t) Cooper T. Jenkins, 32 Beav. Fledge v. Suss, Johns. 663, 668.

337 ; Steel v. Dixon, 17 Ch. D. 825
; (y) Dunean v. N. # ;S'. JF. Bank,

50 L. J. Ch. 591. 6 App. Cas. 1 ; 11 Ch. D. 88 ; 60

(«) SheffieldBanky. Clayton, (1892) L. J. Ch. 355.
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Surety-

entitled to all

equities

against per-

sons claiming
under the
debtor

:

can only claim

what he actu-

ally pays.

Principle

applies to all

kinds of

securities.

Judgments.

discliarged (z). If the security has heoome worthless other-

wise than by the act or neglect of the creditor, its loss, of

course, efEeots no discharge (a).

A surety who pays off a debt is entitled not only to all

the equities which the creditor could have enforced against

the principal debtor, but also to those available against

persons claiming under him. Thus where A. mortgaged

an estate to C, and B. became A.'s surety for the debt,

and afterwards A. mortgaged the estate again to D., who

had notice of the first mortgage, the first mortgage being

paid off partly by B., he was held to have priority over D.

for the amount so paid, notwithstanding that D. got a

transfer of the legal estate {b).

On the other hand, if a surety discharges an obligation

at less than its full amount, he cannot, as against the

principal debtor, claim the whole amount, but only what

he has actually paid in discharge (c) . His right, however,

to the benefit of a collateral security is not in abeyance

until he is required to pay {d)

.

If a surety obtaias from the principal debtor a counter-

security for the liability which he has undertaken, he must

bring into hotchpot for the benefit of the co-sureties

whatever he receives from that source, even though he

consented to be surety only upon the terms of having the

security, and the co-sureties were at the time of the con-

tract ignorant of the security having been given (e).

The principle has been applied to almost every kind of

security. Where the creditor obtained a judgment against

the principal debtor, and the surety paid the debt, it was

held that he was entitled to an assignment of the judg-

(z) Capel V. Sutler, 2 S. & S. 457
;

Zaw V. E. i: Co. , 4 Ves. 824 ; Strange

T. Foolcs, 4 Giff. 408 ; Taylor v.

Bank of N. S. W., 11 App. Cas.

596, 603; 55 L. J. P. C. 47.

[a) Sardwiek v. Wright, 35 Beav.
133 ; Eainlow\. Juggins, 5 Q. B. D.
138, 422.

(S) Brew v. Zockett, 32 Beav. 499.

(c) Seed v. Korrls, 2 My. & Cr.

361, 375.

(d) Dixon v. Steel, (1901) 2 Ch.
602 ; 70 L. J. Ch. 794, explaining
South V. Bloxam, 2 H. & M. 457.

(«) Steel V. Dixon, 17 Ch. D. 825

;

Atkins V. Arcedeckne, 24 Ch. D. 709

;

53 L. J. Ch. 102 ; Berridge t. B.,
44 Ch. D. 168.
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ment (/). But it was questioned whether such assign-

ment was of any effect, since the payment had been

considered to discharge the judgment, and so make it

Talueless (g).

Similarly, where a debt was secured by a bond, it was at Bonds,

one time considered that a surety who paid it was entitled

to an assignment of the debt and bond. But in Copis v.

Middleton (h), and Hodgson v. Shaio (?'), it was decided that

on payment of the debt the bond ceased to exist, and was

no longer available as a security.

By the Mercantile Law Amendment Act, 1856 {k), how- 19 & 20 Viot.

ever, the law both as to judgments and bonds was estab-

lished in favour of sureties, it being, by sect. 5 thereof,

enacted that a surety who pays off a debt so secured shall

be entitled to have assigned to him every judgment,

specialty, or security which shall be held by the creditor

iu respect of such debt, whether such judgment, &c., shall

or shall not at law be deemed to have been satisfied by the

payment of the debt. This Act is applicable to a contract

made before it was passed, where payment has been made

by a surety siace that time (/). A surety who has satisfied

a judg-ment is entitled to the benefit of the Act though he

may not in fact have obtained an assignment of the judg-

ment (/«)

.

A creditor who takes out execution against the debtor

is a tinrstee of it for all parties interested. If, therefore,

he withdraws it without the knowledge of the sureties, he

thereby discharges them(m). So, also, if he loses the

benefit of it by neglect (o). •

Where a creditor advances a further sum upon a security. Further

(/) Farsons v. BriddocJc, 2 Vem. 209.

608. (m) Lightbown v. McMijn, 33 Ch.

[g) Armiiage v. Baldwin, 5 Beav. D. 575 ; 55 L. J. Ch. 845 ; Morgan
278 ; Hodgson v. Shaw, 3 My. & K. v. Sill, (1894) 3 Ch. 400 ; 54 L. J.

183, 191. Ch. 6.

(h) 1 T. & E. 229. (n) Mayhew v. Crickett, 2 Swanst,
(i) Sup. 185, 190.

(k) 19 & 20 Vict. 0. 97. (o) Watson v. Allcoch, 1 S. & G.
{T} In re Cochran's Estate, 5 Eq. 319 ; 4 De G. M. & G. 242.
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advance on a surety for the original debt is entitled to the security on

Distinct" - P^y^^S ^^^^ ^^^^ ^^-^y (P) ^^^ where separate debts are

rities for due upon distinct securities from the principal debtor to

debts. the creditor, the latter will not lose his right to tack from

Tacking. the fact that a third party who has become surety for one

of the debts has paid off that debt (q) , unless, at any rate,

the mortgagee has been guilty of some concealment or

misrepresentation (r)

.

(p) Newton r. Chorlton, 10 Ha. [q) Farebrother v. Wodthouse, 23
646 ; Forbes v. Jaelcson, 19 Ch. D. Beav. 18.

615 ; 51 L. J. Ch. 690, notfoUowing (r) Bowker v. Bull, 1 Sim. N. S.

Williams v. Owen, 13 Sim. 697. 29.
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CHAPTEE VII.

MARKIED WOMEN.

Sect. I. Equitable Docteines as to Married Women.

General Comparison of Law and Equity.

I. Separate Estate in Equity.

Bestraint on Anticipation.

Pin-Money.

Paraphernalia.

II. The Equity to a Settlement.

1. The Nature of the Right.

2. Out of what Property it can be claimed.

3. Waiver.

4. How harred.

5. Amount settled.

6. Form, of Settlement.

7. How far binding on Creditors.

Reduction into Possession by Husband.

III. Fraud on Marital Rights.

General Comparison of Law and Equity.

1. Position of married loomen at common law.

(1.) By the common law, a husband on his marriage Husband's

became entitled absolutely to all his wife's chattels per-
i^ffg*^

™ ^'^

sonal in possession. If he reduced her choses in action perty.

into possession during the coverture, he similarly became Personalty.

entitled to them ; if he survived his wife without having
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Realty.

Wife could

not be sued.

reduced tliem into possession, lie was entitled to recover

tliem as her administrator on taking out administration.

But if he died before his wife without having reduced

them into possession, the wife was entitled. He also

acquired full power over her legal chattels real, in posses-

sion and reversion ; but if he died before his wife without

having aliened them, they survived to her. He was like-

wise entitled to receive the rents and profits of the wife's

real estate duriag their joiat lives.

Such were the extensive rights with which a husband

was by law invested in consideration of the obligation

which he incurred by the marriage of maintaining his

wife. Yet at the same time the wife had no legal remedy

in case of his refusing or neglecting to perform the duties

in consideration of which he acquired these rights, nor

could she claim any release in the case of his insolvency or

bankruptcy. The property which had been hers, however

large, was as much at the mercy of his creditor as of

himself.

(2.) On the other hand, the wife could not be sued in

any way, even for necessaries. In certain cases her con-

tracts for necessaries might bind her husband, but never

herself or the property which had been hers. Her separate

existence was not contemplated ; it was merged by the

coverture in that of her husband, and she was no more

recognised in Courts of law than a cestui que trust or a

mortgagor (a)

.

2. The position of married women in equity

.

Such being the rigid rules of law as to the status of a

married woman, it is not surprisiag that Courts of equity

should have found ample grounds for interference, and

should have established a system of doctrines more con-

sonant with reason and justice.

{a) Blackstone, II., 433, 435

Coke upon Littleton, 300ffl, 351*

Setts V. Ximpton, 2 B. & Ad. 277

Murray t. BarUe, 2 My. & K. 220,

222 ; In the goods of Sarding, 2 P.

& D. 394.
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These doctrines are reducible to two leading principles

—

first, the recognition by equity of the separate estate of a

married woman, with reference to which she is regarded

and treated as if she were a feme sole ; secondly, the prin-

ciple which requires a husband who receives property in

the right of his wife to make a proper settlement thereout

on his wife and children.

Until quite recently, the assistance thus afforded to

married women by Courts of equity constituted one of the

most extensive and beneficial branches of their jurisdiction,

and the subjects falling thereunder called for exposition in

considerable detail ; and though the Legislatui'e, so long

ago as 1870, so far recognised the hardship often occa-

sioned by the antiquated doctrines of the common law as

to provide legal protection in certain cases for the interests

of married women, the statute then passed [b) was of very

limited application, and scarcely diminished the importance

of the equitable jurisdiction in question. The Married

Women's Property Act of 1882 (c), however, by the

sweeping enactment that " a married woman shall be

" capable of acquiring, holding and disposing by -sill or

" otherwise, of any real or personal property as her

" separate property, in the same manner as if she were

" a feme sole," at one stroke reduced the importance of

this branch of equity to a very considerable degree. The

possession of property by a married woman free from the

control of her husband, which was previously exceptional

and dependent upon the doctrines deducible from a series

of decisions in the Court of Chancery, at once became a

general statutory right, so that thenceforth the first of the

principles above stated remained of importance only for

the limited purposes hereafter to be indicated. Still more

completely was the principle which recognised a wife's

equity to a settlement undermined, remaining, as we shall

presently see, applicable only to women married prior to

(*) 33 & 34 Viot. 0. 93. [o] 45 & 46 Vict. c. 75.

395
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the commencement of the Act, and as to them affecting

only a small and rapidly vanishing class of proprietary

interests.

Under these circumstances, it becomes necessary for the

writer, in dealing with the subject of married women's

property, to concern himself mainly with the statute which

now covers almost the whole of the questions concerned.

And though for the present, at least, the equitable doctrines

cannot be ignored, their exposition may be reduced in pro-

portion as has been their importance.

The most convenient method of deahng with the subject

under the altered conditions wiU be, first, to review the

equitable doctrines in the new light in which the statute

law has placed them, and then to turn to the enactment

itself, adding such comments and explanations as may be

required.

Our first inquiry will be as to the manner of creating

and as to the characteristics of equitable separate estate.

Creation of

estate.

Depends on
intention.

I. Separate Estate in Equity.

By a series of important decisions it was long ago deter-

mined that equity would treat a married woman as capable

of owniug property of any description to her own use,

independently of her husband, and would hold her en-

titled to enjoy it with all its privileges and incidents

including thej^ws disponendi [d).

In order that property belonging to a woman at the

time of her marriage, or subsequently confen-ed on her,

may be deemed her equitable separate estate, it is requisite

that equity should be able to discern either from the terms

of the instrxmient through which she receives the property,

[d] Fettiplace t. Gorges, 1 Ves. jr. 46.
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or from the nature of the transaction hy which she acquii'es

it, an intention that she should have the sole use thereof.

If, in that case, it is in the hands of trustees, they will he

held trustees for her. And if no trustees have been

appointed equity will treat the husband as her trustee (e)

.

No particular form of words, whether in a settlement or Form of words.,,..- . .
immaterial.

Will, IS required to vest property in a married woman to

her separate use, as long as the intention to give her such

an interest in opposition to the legal rights of her husband

is clear and unequivocal (/)

.

The following expressions have been held to be sufficient Illustrations,

to exclude the marital rights of the husband—a gift or

settlement to the wife, or to trustees for her, for her " sole

and separate use" {g) ; "for her separate use" [h) ; "for

her own use, and at her own disposal " {i) ;
" for her own

use, independent of her husband " {li) ;
" for her own use

and benefit, independent of any other person " {I) ;
" that

she should receive and enjoy the issue and profits " (in) ; or

where there is a direction that the " interests and profits

be paid to her, and the principal to her, or to her order by

note in waiting under her hand " [n) ; or " her receipt to

be a sufficient discharge " (o) ; or that the husband " is to

have no control" {p).

On the other hand, since an unequivocal intention to Intention

exclude the husband's rights must be shown, it has been ™^* ^^ ''^^^''

held that no separate use is created by a direction " to

pay to a married woman and her assigns " [q) ; or to pay

a fund " iato her own proper hands to and for her own use

[e) Newlands v. Paynter, i My. & (k) Wagstaffe v. Smith, 9 Ves.

Cr. 408 ; Parker v. Srooke, 9 Ves. 520.

583 ; Rich t. Cockell, 9 Yes. 375 ; [1) Margetts y. Barringer, 16 Sim.
Wassell V. Leggatt, (1896) 1 Ch. 554

;

568.

65 L. J. Ch. 240. (m) Tyrrell v. Hope, 2 Atk. 658.

(/) Stanton v. Hall, 2 E. & My. (n) Hulme v. Tenant, 1 Bro. 0. C.

180. 16.

[g) Parker v. Brooke, sup. (o) Lee v. Prieaux, 3 Bro. C. C.

(A) Jfasss/ T. -ffiowew, L. R. 4 H. L. 381.

288, 294. (p) Edward v. Jones, 14 "W. R.
(i) InglefieU v. Coghlan, 2 CoU. 815.

247. {q) lyumb v. 2Lilnes, 5 Ves. 517.
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Distinction

between gifts

to feme sole

and feme
covert.

and benefit " (;•) ; or where property is given " to her own

use and benefit " (s) ;
" to her absolute use " {t) ; or " to

her own proper use and benefit "
(«) ; or " to be under her

sole control " («).

A distinction must be observed between the effect of

certain words used in a gift to a woman already married,

and the same words in a gift to a feme sole or widow.

The expression " separate use " has a technical meaning,

and is sufficient, whether the gift be to a married or to an

unmarried woman, with or without the intervention of

trustees, to impress the property given with the character

of separate estate (y). But the expression " sole use " has

no such technical meaning, and its interpretation depends

on circumstances. The result of the cases is that if the

words " sole use and benefit " are applied to a gift to a

woman already married, they wiU suffice to exclude the

husband's marital right, and to create a separate estate (2).

Also if the intended beneficiary be a woman about to

marry, or there are other expressions in the iastrument

from which it can be gathered that a future marriage was

contemplated by the settlor or donor, these words will

import exclusion of the husband, and will create a separate

estate (a) . Further, if in any ease these words are used,

and the property is at the same time vested in trustees, it

seems that they will be considered sufficient to create a

separate estate (6). But if the gift is to a woman un-

married, and not in contemplation of marriage, or to a

vddow, and without the interposition of trustees, the words

" sole use and benefit " will not of themselves import ex-

()•) Tyler v. Zake, 2 R. & My.
183.

{.1) Kensington t. Dollond, 2 My.
&K. 184.

[t) Exp. Ailot, 1 Dea. 338.

(m) BlackJou' T. Laws, 1 Ha. 49.

(x) Massey v. Parker, 2 My. & K.

174.

[y] Massy t. Sowoi, L. R. 4 H. L.

288.

(z) IngleJieU v. Coghlan, 2 Coll.

247 ; Green t. Britten, 1 De G. J.

& S. 649 ; Sartford v. tower, I. E.
2 Eq. 212; Bland v. Bawes, 17

Ch. D. 794; SOL. J. Ch. 252.

(a) Exp. Hay, 1 Madd. 199, 207

;

III re Tursei/s Trust, 1 Eq. 661

;

Exp. KilUck, 3 M. D. &DeG.4S0.
(4) Adamsonv. Arinitage, 19 Ves.

416.



SEPARATE ESTATE IN EQUITY. 399^

elusion of a future husband, and vdll not suffice to impress

on the property the character of separate estate (c).

Presents from a husband to his wife will be deemed Presents to

separate estate where they are made absolutely and not

merely to be worn as personal ornaments {d). So a hus-

band may make himself trustee for his wife of property to

be held as her separate estate (e). But as regards real

estate, a mere written declaration by a husband without

his wife's concurrence will not suffice to impress upon it

the character of separate estate, since the husband has not

such an interest in the property as enables him to create a

trust therein (/). It seems that a gift from a stranger to

a married woman, though not expressed to be for her

separate use, would be considered separate estate (g)

.

The savings which a married woman may make out of Savings out

separate property are considered as separate estate (h) . She property,

has the same power with respect to them, and they are

subject to the same liabilities ()'). Similarly, arrears of

separate estate in the hands of trustees will be considered

as retaining their origiaal character (k). "Where, also, a

husband living separate from his wife remits money to her

for her sxipport and maiatenance, such money, and any

savings which the wife may make out of it, will be con-

sidered separate estate (/).

A married woman is entitled as to separate estate to any Outlay on

outlay made by her husband on real property settled to ^^P'"^'**^
*' •'

_ .
property.

her separate use—for instance, to houses which he builds

thereon, or improvements made (w).

(c) Gilbert v. Lewis, 1 De G. J. (r/) Graham v. Londonderry, sup.

& S. 38 ; Lewis v. Matthews, 2 Eq. (h) Gore v. Knight, 2 Vern. 535
;

177 ; Massy v. Rowen, sup. ; Hurt- Askew v. Uooth, 17 Eq. 426.

ford V. rower, sup.
(;) ^„j;^^ ^_ Cumpston, 7 Eq. 16.

Id) Graham v. Londonderry, 3 ,,i . ,

,

,, _ „ r -r.

Atk. 393 ; Grant v. G., 34 Beav. ,/) ^'^^"^ ^- ^^oLougall, 5 Beay.

623 ; TasTcer v. T., (1895) P. 1 ; 64
^°-

L. J. P. D. 36. (0 Lrooke v. B., 25 Beav. 34

(e) Mews v. M., 15 Beav. 529. JSaddonY. Fladgale, 1 Sw. & Tr. 48.

( /) Dye V. D., 13 Q. B. D. 147 ;
(m) Barrack v. McCulloch, 3 K. &

53 ii. J. Q. B. 442. J. 110, 124 ; Grant v. G., sup.



.400 MARRIED WOMEN.

Powers of

alienation.

Personalty
settled

absolutely

alienable.

Ileal estate.

Having thus illustrated how under the protection of

equitable tribunals married women acquired property to

their separate use, free from marital control, the next con-

sideration is to inquire as to the powers they possess over

such property, and the liabilities to which it is subject.

Putting out of view for the present that special class of

oases in which by the operation of another device of equity

a married woman is expressly restrained from alienation,

the following rules briefly indicate her powers of volun-

tary disposition respecting the different kinds of separate

estate.

As to personalty settled upon a married woman for her

separate use, it is well established that she may enjoy it

with all its incidents, and may dispose of it either by acts

inter vivos or by will (m) ; and this whether the property be

in possession or reversion (o)

.

As to real estate she has a complete power of disposition

over the rents and profits
( jj) ; and she may dispose of the

equitable fee at her pleasure (though there may be no

express power of appointment given) either by will or deed,

which need not be acknowledged under 3 & 4 Will. lY.

c. 74 {q) ; and she has this power whether or not the estate

is vested in trustees [r).

She may transfer her interest also as well to her husband

as to anyone else (s), though a husband so receiving pro-

perty must be prepared to show that it was clearly intended

as a gift {t). Moreover, a disposition by a wife of her

equitable estate in fee simple is sufficient to completely bar

and exclude the estate which on her death would otherwise

have passed to the husband by the curtesy ()/). For the

(») Fettiplace T. Gorges, 1 Ves. jr.

46 ; 3 Bro. C. C. 8 ;
MichT. Cockell,

9 Ves. 369 ; Willoek y. Noble, L. R.
7 H. L. 580.

(o) Sturgu v. Corp, 13 Ves. 190
;

Stamford, $c. Banlc v. Ball, 4 De
G. F. & J. 310, inf., p. 423.

{p) Stead T. Nelson, 2 Beav. 245
;

Major V. Lansley, 2 R. & M. 357.

(?) Taylor v. Meads, 4 De G. J.

&S. 597.

(i-) Hall\. JFaterhouse, 13W.E.
633.

(«) Grigby v. Cox, 1 Ves. sr. 518.

(t) Mich V. Cockell, 9 Ves. 375.
(ii) Apph'Icn V. Bowleg, 8 Eq.

139
; Cooper v. Macdonald, 7 Ch. D.

288.
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alienation of the legal fee, however, a deed acknowledged

under the said statute and the concurrence of the persons

in whom the legal estate was vested, remained necessary.

It may be here conveniently mentioned that if a hus- Assignment

hand, in exercise of his legal right, assigned his wife's ^ iis an .

separate estate to a purchaser for value without notice, she

had no remedy against the purchaser iv).

It is scarcely necessary to say that where there is a gift

absolutely to a married woman, but only the life interest

is limited to her separate use, the corpus of the estate,

being imaffected by the separate use, is not in her power,

and an attempted devise thereof would be invalid [x) ; but Life interest

after some conflict of decision it was ultimately established ^poj^t^ent"

that where there is a gift to a wife to her separate use for

life, remainder as she shall, notwithstanding her coverture,

by deed or will appoint, it will be treated as an absolute

gift to her sole and separate use, so as to fully vest in her

the entire corjms for all purposes («/).

A wife may, in effect, alienate the income of her separate Permitting

estate by expressly or impliedly authorising her husband J^^^
*°

to receive it. And if she does so, she cannot afterwards income,

call upon him to account for the same (s) ; nor can she

recover it from trustees who have paid the husband with

her acquiescence [a) . But in order thus to deprive a wife

of the arrears of income on the ground of her acquiescence,

her intention to permit the husband to receive the income

must be clearly shown, and the onus of proof is on him {h).

In the absence of this she will be entitled to all the income

in arrear, not confined to one year as in the case of arrears

of pin-money (c).

[v] Dawson v. Prince, 4 De G. & («) Oatm v. Hideout, 1 Mac. & Gr.

J. 41. 599 ; Edward v. Cheyne, 13 App.

534.

[X) Troutieek v. Bougliey, 2 Eq.
^^(„^^i;^i^y ^. jj,,^;^^ 2 K. & J.

138.

[y) London Chartered Bank of {b) Wood y. Cock, iO Ch..!). i&l;

Australia v. Zempriere, L. R. 4 58 L. J. Ch. 518.

P. 0. 572 ; Bishop y. Wall, 3 Ch. (c) Dixon t. D., 9 Ch. D. 587

;

D. 194. Parker v. Brooke, 9 Ves. 583.

S. DD
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LiabiKty of

estate to

debts.

Fraud.

Breach of

trust.

Liability to

debts.

The law as to the liability of separate estate in equity to

the debts and engagements of married women has steadily

and continually developed in the direction of favouring

creditors, and treating the separate estate just as the abso-

lute property of a man would be treated.

1. The strongest case for attaching liability to separate

estate is where a married woman has been guilty of fraud.

Long before the capability of a married woman to bind her

separate estate by contracts was recognised, it was settled

that she was capable of committing fraud, and was liable

to the usual consequences of such an act. Thus in Savage

V. Foster (d) , where a married woman knowing her own
title to property, sufEered a purchaser to acquire it for

valuable consideration by concealing her title, she was not

allowed afterwards to set up her title against the purchaser.

In cases of fraud, moreover, property settled on her for life

with a general power of appointment which she exercises,

is, equally with property settled on her absolutely, liable

to supply any deficiency (e).

2. A married woman -mil render her separate estate

liable by actively concm-ring with her trustees in a breach

of trust (/), and she cannot call upon the trustees to re-

place it (.9). So by herself committing a breach of trust in

respect of other property under the trust [h) she renders

her separate estate liable, unless she is restrained from

anticipation (as to which generally, see infra, p. 405 et seq.)

;

and, notwithstanding such restraint, arrears of income

under the trust are also liable (»), but not future in-

come (y)

.

3. It was long after the recognition for many purposes

of separate estate, that a married woman was first deemed

capable of contracting debts in respect of such estate ; and

{d) 9 Mod. 35.

(e) Vaughan v. Yanderstegen, 2

Drew. 165.

(/) Brewer v. Swirles, 2 Sm. &
G-. 219 ; Jones v. Higgins, 2 Eq.
538 ; Sawyer v. S., 28 Ch. D. 695

;

54 L. J. Cb. 444.

{g) Crosby v. Church, 3 Beav. 485.

(A) Clive V. Carew, 1 J. & H. 199.

(i) PembertoH v. M'GilI, 1 Dr. &
Sm. 266.

(y) Ibid. ; Clive v. Carew, supra.
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it is only quite recently that her capacity to do so has been

fully accepted with all its consequences.

As might have been expected, the first step was to hold Specialty

that specialty debts, such as those secured by a bond under

her hand and seal, should be binding on her to the extent

of her separate property. As to this the case of Hulme v.

Tenant {k) is a leading authority.

4. Then the principle was extended to instruments of a Negotiatle

less formal character, such as a bill of exchange accepted (l)

or endorsed (m), and to a promissory note (n).

5. The next step was its application to general written Written
, J, . , , , 1 Ti- 1 agreements

agreements—tor instance, an agreement to pay additional generally,

rent for a house (o) ; also to the payment of the costs of a

solicitor whom she had instructed {p).

6. Up to this point the principle on which the separate Verbal oon-

estate was held to be liable was often represented to be that

the written engagements in question operated as appoint-

ments of the settled property, and acquired their validity

as such, rather than as contracts ; and as long as it rested

on this ground it is clear that no liability could arise from

merely verbal contracts. But by many authoritative

decisions this view of the question has been completely

exploded (§'), and it is now well established that separate

estate will be bound by general verbal engagements,

whether in the form of express contract or of the nature

of an assumpsit (r) ; though of course the fact of the party

being a married woman will not dispense with the necessity

of a written, contract, where it is otherwise required (s)

.

7. It yet remained to be decided whether a married Life estate

(k) 1 Bro. C. C. 16. K. 210.

{[) Stuart Y. Kirkwall, 3 Madd. [q) Murray v. Barhe, 3 My. & K.
387 ; Owen v. Mmnan, 4 H. L. 997. 210, 223 ; Owens \. Dickenson, Cr.

(m) M'Benry v. Davies, 6 Eq. & Ph. 53.

462; 10 Eq. 88. {r) VaughanY.VandersUgeH,sup.;

(n) BtiUpin V. Clarke, 17 Ves. Johnson v. Gallagher, 3 De G-. F. &
365 ; Field v. Sowle, 4 Euss. 112. J. 494 ; Matthetmnan's Case, 3 Eq.

(o) Master v. Fuller, 4 Bro. C. C. 787.

19 ; 1 Ves. 513. («) -Ke Sykes' Trust, 2 J. & H.

{p) Murray v. Barlee, 3 My. & 415.

dd2
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•with general woman's general engagements woiild tind property settled

pXtment by On her for life witii a general power of appointment which
deed or will, she has exercised. At length, in an important case already

referred to {t), it was held that where such general power

of appointment was exerciseable by deed or will, the pro-

perty might he charged by her act. It has more recently

been decided, where property was settled on a married

woman for her separate use for life, with remainder to

By will only. gucJ^ persons as she should by her will appoint, she having-

made a testamentary appointment, that the property was

liable to the payment of her debts, as if it had been settled

on her absolutely (u) . It will be observed that here the

power of appointment could only be exercised by icill. A
fortiori, therefore, would property be liable which was

subject to appointment by will or deed. This decision, as

we shall see, has been confirmed by the Act of 1882 (»).

Of course it will also be noted that such liability only

arises in cases where the power has been exercised; it

cannot affect persons entitled under a gift over in default

of appointment.

8. The extent of the liability was by Hulme v. Tenant ix)

shown to reach to the whole of any personal property

settled, and to the rents and profits of the realty. But

since the case of Taylor v. Meads (y) it will be consistent

that it should be extended to the cor]} us of the realty as

well as to that of personalty. It was held in equity, that

the general engagements of a maxried woman could only

be enforced against so much of her separate estate as she

was entitled to, free from any restraint on anticipation, at

the time when the engagements were entered into (s), and

this was quite consistent with the principle, since equity

regarded the liability as arising not strictly ex contractu,

Extent of tlie

liability.

[t) Zondon Chartered Bank^ S;c. v.

Zempriere, L. R. 4 P. C. 572.

(«) In re Sarvey's Estate; Godfrey

v. Earhen, 13 Ch. D. 216.

(») 45 & 46 Vict. c. 76, s. 4
;

Turner v. King, (1895) 1 Ch. 361 ;

64 L. J. Ch. 252; Barley y. Hodgson,

(1899) 1 Ch. 666 ; 68 L. J. Ch. 313.

{x) 1 Bro. C. C. 16.

(y) 4 De a. J. & S. 597.

(z) Fike V. Fitzgibion, 17 Ch. D.
454 ; 50 L. J. Ch. 394.
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but by way of charge (a) or quasi charge ; in no ease could

a personal decree in respect of debts be made agaiast a

married woman {h). The recent Act, however, has ex-

pressly conferred contractual power on married women,
and consistently with this change, it has enacted that for

the future, i.e., as to the contracts made after the 1st of

January, 1883, not only the then present, but also aU

future accruing separate property is bound (c). The effect

of the restraint on anticipation is not interfered with, but

in the absence of this, all legal or equitable separate pro-

perty which she may have at the time of the judgment is

liable to execution id).

After the death of a feme covert having separate estate, Administra-

creditors may proceed against her separate estate for the *j°^ soman's
payment of their debts, and such estate being equitable estate,

assets, the debts will rank pari passu ie). If she has left

a will, her estate will be administered according to the

ordinary rules in creditors' suits (/).

Restraint on Anticipation.

It is not surprising that the fact of its being held that Origin of

the separate property of a married woman should be ^ycipation

enjoyed by her with as much freedom of disposition, and

subject to the same liabilities as if she were a feme sole,

should have exercised the ingenuity of conveyancers to

devise means for preventing such results, and to preserve

the settled property at once from voluntary alienation, in

which the husband's influence might be exercised preju-

(«) HodgsonY. Willimmm, 15 Ch. 234; 54 L. J. Q. B. 489; Sood-
D. 87. Barrs v. Cathcart, (1894) 2 Q. B.

,,, ^ . ^. „ , -. ,

,

559 ; 63 L. J. Q. B. 602.
(b) Franns T. Wigzell, 1 Jylada. ,,', ^. ^ 9'?rii T) 719-

264 ;
Picard r. Mine 5 C^. 274

;

ggU^
J. Ch.''64;Tr«,r?»«'s Trusts,

iTV'j QB %: --?:.-' 31 Ch. B. 275 ;' 55 L. J. Ch. 269.

T ' /,'onA\ n r\ -D 's77 . cQ T t' W Owens y. Dickenson, Ci. ScFh.
/y,^,, (1894) 2 Q. B. 577 , 63 L. J. \>^^ ^ ^g ^j ^ '^^ 23. See
Q- B- '59-

inf., p. 558.

(e) 45 & 46 Vict. c. 75, s. 1
; (/) Surman T. Wharton, (1891) 1

Turnbiill v. Forman, 15 Q. B. D. Q. B. 491 ; 60 L. J. Q. B. 233.
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dicially to the wife's interest, and fi'om liability to de-

struction througli the wife's improvidence. To this end a

clause was framed to the effect that the wife should not

have power to alienate the property, or to anticipate the

enjoyment of the income thereof (g). The only question

was whether this direction would he sustained in equity.

Such a clause would certainly have no effect in a limitation

of property to a man or to an unmarried woman (h) , from

whom the Jus disponendi cannot be taken away by a mere

prohibition ; but when the matter came before the Courts,

the case of a married woman's separate , estate was held to

be distinguishable, and restraint on anticipation was deemed

just and reasonable, inasmuch as it tended to further the

object for which separate estate was first created (i). The

clause is accordingly valid and efficacious in a settlement

or a devise to a married woman, whether the property in

question be real or personal estate, whether limited in fee

or absolutely, or for life only [k] . Since the passing of the

Acts of 1882 and 1893 {kk), it has been held that the

restraint on anticipation, though originally an incident of

equitable separate estate only, may effectually be annexed

to property which is separate estate only by virtue of

the Act il). But there can be no restraint where there

is no separate estate either equitable or statutory {in). A
protection order under sect. 21 of the Divorce Act does

not remove the restraint on anticipation [n)

.

How effected. 1. What icords will restrain anticipation.

No particular As in the case of separate use, no particular form of

^°™ ™ words
^Qj.,jg is necessary to restrain alienation if the intention be

clear. In addition to the common forms of expression,

{g) Pybus v. Smith, 3 Bro. C. C. H. 415.

339. (kk) 56 & 57 Vict. ^. 63.

[h) Brandmi v. EoUnson, 18 Ves. (/) He Lmnley, Exp. Eood-Barrs,

429. (1896) 2 Ch. 690 ; 65 L. J. Ch. 837.

(i) TiiUett V. Armstrong, 1 Beav. (;nl Stogden r. Zee, (1891) 1 Q. B.

22. 661 ; 60 L. J. Q. B. 669.

(k) Baggett v. Meux, 1 Coll. 138
; («) Hill v. Cooper, (1893) 2 Q. B.

1 Ph. 627 ; Re Sykes' Trusts, 2 J. & 85 ; 62 L. J. Q. B. 423.
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whicli are equivalent, with the addition of more or less

conventional verbiage, to the clear words " without power

of anticipation," it has been held that effectual restraint

is imposed by a direction that a trustee shall during the

lady's life receive the income " when and as often as the

same shall become due," and pay it as she shall appoint,

or permit her to receive it to her separate use, and that

her receipts, or the receipts of any person to whom she

may appoint the same after it shall become due, shall be

vahd discharges for it (o). So, also, if the property is

not to be sold or mortgaged" {p), or if it is declared that

the wife shall " not sell, charge, mortgage, or encumber it,"

though this may be followed by a declaration that she

should take it to her own sole and separate use and benefit

and disposal, and have the sole management thereof {q).

It is not necessary that negative words should be intro-

duced in the receipt clause ; this must be construed to

relate to the income, subject to such restraints as are im-

posed in the words of limitation (r)

.

On the other hand, the following expressions have been Expressions

considered uisufficient to show a clear intention to restrain

anticipation : Where there has been a bequest of stock for

the separate use of a wife for life, with a direction that it

should " remain during her life and be under the orders of

the trustees made a duly administered provision for her,

and the interest given to her on her personal appearance and

receipt " (s) ; and where the wife is to receive separate pro-

perty " with her own hands from time to time," or " so

that her receipts alone for what shall be actually paid into

her own proper hands shall be good discharges "
(/). In

short, words which amount only to an amplification of the

sense embodied in the expression " separate use " wiU not

(o) Field Y. JEvans, 15 Sim. 375
; (q) Baggett v. Meiix, sup.

Baker v. Bradley, 7 De G. M. & G. (r) Surrop v. Howard, 3 Ha. 624.

597; Chapman \. Fooi, 61 L. T. E. (s) In re Soss's Trust, 1 Sim.

601. N. S. 196.

(p) Steedimn t. Foole, 6 Ha. 193
; (<) Parlces v. White, 11 Ves. 222

;

He Sutehings to Burt, 68 L. T. 6. Acton v. White, 1 S. & S. 429.
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Must conform
to rule against
perpetuities.

Kestraint
renewed on
second
marriage.

add to the force of that expression ty ejecting a restraint

on anticipation (m) . Where, again, it was provided in a

gift to a wiEe for her separate use for life, and after her

decease to her appointees, that " in case any appointment

" should be made by deed, the same should not come into

" operation until after her death," it was held that there

was no restraint on anticipation, and that she might

appoint the fund by an irrevocable deed (x)

.

The question of restraint or no restraint wholly depends

on the intention expressed in the instrument by which the

property is settled. The fact that the property in question

bears income is of weight in determining what the inten-

tion is, but this is not the essential point of inquiry (y)

.

It must be carefully observed that a clause restraining

anticipation will be invalid if its effect would be to trans-

gress the rule as to perpetuities (s).

It was also held that in a bequest to persons in esse for

life with remaiuder to their unborn children, with a general

direction that the females should take for their separate

and inalienable use, the restriction was void on the ground

of its remoteness (a).

2. The effects of restraint upon anticipation.

It has already been observed that property in the hands

of a,feme sole cannot be made inalienable. The question,

therefore, has arisen whether, when on the death of the

husband of a married woman so restrained the restraint

was discharged, it attached again on the occasion of a

second marriage. This was decided in the affirmative ia

(h) Pt/biis V. Smith, 1 Ves, jr.

189 ; 3 Bro. C. C. 340.

{x) Alexander v. Young, 6 Ha.
393.

(y) Be Bou-n, 0'SulloranY. King,
27 Ch. D. 411 ; 53 L. J. Ch. 8S1

;

eeeSeSlUs' Ti:, 17 Eq. 409; Jte

CrougMon's Tr., 8 Ch. D. 460 ; 47
L. J. Ch. 705 ; Acasmi t. Greenwood,

34 Ch. D. 86, 712 ; 56 L. J. Ch.

511 ; Me Tlppett's miS NewbouWa
Contr., 37 Ch. D. 444.

(z) Fry T. Capper, Kay, 163 ; In
re league's Settleme^tt, 10 Eq. 564

;

which were reluctantly followed in

In re Sidley, 11 Ch. D. 645 ; Coopei-

V. Laroche, 16 Ch. D. 368 ; and see

Whithy V. Mitchell, 44 Ch. D. 85

;

59 L. J. Ch. 8, 485.

(b) ArmitageY. Coates, 35BeaT. 1-
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TuUett V. Armstrong (b). From that case the state of the TuUettY.

law may be deduced as follows : If the gift be made for '
'"* ""^'

her sole and separate use, without more, she has, during

the coverture, an alienable estate, independent of her

husband. If, in addition to the limitation to her separate

use, there is a restraint on anticipation, she has during the

coverture the present enjoyment of an inalienable estate

independent of her husband. In either case, she has when

discovert a power of alienation, since the restraint on

anticipation is incident only to separate estate, and there

can be no such thing as separate estate apart from cover-

ture. Exit the restriction being a modification of the

separate estate is inseparable from it, and it accordingly

agaia comes into operation when, on a second coverture,

the property again becomes separate estate (c).

This being the case, the question often arises, in cases Substitution

where the woman has while discovert aliened the property,
Property

and replaced it by other property, or otherwise dealt with

it so as to alter its condition, whether such acts do not

effectually discharge the property from all conditions, so

that she in future holds it, whether sole or covert, dis-

charged from all trust or restraint. The answer to this

inquiry depends on circumstances.

If the property remains during the time of the discover- When sutsti-

ture, and until a second coverture, in the hands of trustees "
^ under

in statu quo, no question arises. If even there be no restraint, and

trustees, and the property has not in the interim been

dealt with, upon her subsequent marriage the separate

use and the restriction attached revive (c/) . If, on the

other hand, property vested in trustees has been sold

during the discoverture at the woman's request, and the

proceeds handed to her, the identity of the settled estate or

fund is clearly gone, and accordingly the separate use, with

[b) 1 BeaT. 1. haelc, II Eq. 5.

(c) See also WoodmesUn v. Walker, {d) jS'ewlands v. Paynter, 4 My.
2 K. & My. 197 ; Sawkes v. Sub- & Cr. 408.
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all its incidents, completely ceases (e) . Or if even the

property is converted by means other than sale into pro-

perty of a different kind, the trust ceases, and with it all

the conditions thereof (/). The test question as to the

continuance of the separate use and restraint on anticipa-

tion is whether the property can be identified, or whether

it has lost its individuality in the meanwhile by the

woman's dealing with it.

It is, of course, quite possible to confine the trust for the

separate use of a married woman to a particular cover-

one coverture. -(^^.Q ^g,)^ i3^^ tl^ig -^ill not be presumed when the words

employed indicate an intention that it should contiQue

during her life (/«).

A clause restraining anticipation will effectually prevent

a married woman from alienating or charging any part of

the corpus of the settled estate or fund during the cover-

ture. As to arrears of income, after some conflict of

authority it seems settled that a judgment can be enforced

against any income accrued due, but not actually received,

at the date of the judgment, but not against income

accrued after the judgment (?'), and the same principle

applies to voluntary alienation.

The clause is equally efficacious to prevent an involun-

tary alienation by operation of law of the corpus or the

future income of a fund, during the coverture. Thus not

even for her fraud is such property chargeable (A). A
fortiori it will not be liable for her debts or general

engagements incurred during coverture [l). The only

Separate use,

&c , may be
confined to

General
effects of

restraint.

(o) Wright y. W., 2 J. & H. 655.

(/) Ibid. ; Buttanshaio v. Martin,

Johns. 89.

{^) Moore v. Morris, i Drew. 33.

{h) Gafee's Sett., 1 Mac. & Gr.

541 ; Sawkes v. Subback, 11 Eq. 5.

(i) Sood-Barrs v. Seriot, (1896)

A C 174 ;
65 L. J. Q. B. 352 ; see

Zoftus Y. Seriot, (1895) 2 Q. B. 212
;

(1896) A. C. 174 ; Whiteley v. Ed-

wards, (1896) 2 Q. B. 48 ; 65 L. J.

Q. B. 457 ; Harnett v. Soward,

(1900) 2 Q. B. 784 ; 69 L. J. Q. B.
955.

(/;) CUve T. Carew, 1 J. & H.
199 ; Arnold v. Woodhams, 16 Eq.
29.

(I) Fitzffibbcn v. Blake, 3 Ir. Ch.

Rep. 528 ; Fike v. Fitzgibbon, 17

Ch. D. 454 ; 50 L. J. Ch. 394 ; Re
Fellew, 14 Q. B. D. 973.



EESTEAINT ON ANTICIPATION. 411

charges which can affect a fund so restricted are debts

contracted before marriage (/«), and the costs properly-

incurred by the trustees in the administration of the

trust (tt).

So strictly was the restraint on anticipation regarded, Restraint

that it could not, until recently, be dispensed with by a
^j^^.^ recently

Court of equity, even where it was manifestly for the te dispensed

benefit of the married woman to do so, as where she was the Court.

put to her election between her settled property and a

bequest of much greater value (o), or where there was a

moral obligation for her to resort to such income (^).

But now, by 44 & 45 Vict. c. 41, s. 39, the Court is em-

powered, with her consent, to bind her interest, where it

appears to be for her benefit, notwithstanding the restraint.

Under this power the Com-t has released the restraint so

as to provide for the payment of pressing creditors (q) ;

but the Court has no general power to dispense with the

restraint on the mere request of a married woman (r).

The exercise of the power is entirely discretionary, and it

is only applied where the benefit to the married woman is

established (s). It may be exercised wholly or in part,

and subject to any conditions the Court may think fit to

impose (t) . Mere increase of income is not a sufficient

benefit to justify the removal of the restraint (m) . By
the Settled Land Act of 1882, it is provided that a mar-

(m) Sanger v. S., 11 Eq. 470; {q) Sodnes v. S., 20 Ch. T). 7i9
;

London and Frov. Bank v. Bogle, 7 51 L. J. Ch. 549 ; Ze Bitty s Will,

Ch. D. 773. 36 Ch. D. 701 ; 56 L. J. Ch. 872.

In) B^OechsnerY. Scott, WBe3,Y. (r) Be Warren's Settkment, 52

239 ; In re Keane, 12 Eq. 115. L. J. Ch. 928.

(o) Bobimon v. Wheelwright, 21 (s) See Be Bollard's Settlement,

Beav. 214 ; 6 De O. M. & U. 535
; (1896) 1 Ch. 901 ; 2 Ch. 552 ; 65

Gas/cell's Trusts, 11 Jur. N. S. 780. L. J. Ch. 796 ; Sarrison y. S., 40

, . T,,,- T ^ o, r.v, T> Ch. D. 418.
(») Ellis T. Johnson, 31 Ch. D.

532- 55 L. J. Ch. 325; Cox v. (t) Be Mtlner s Settlement, {\%^\)

Beyiliett, (1891) 1 Ch. 617 ; 60 L. J. 3 Ch. 547 ; 61 L. J. Ch. 84 ; Baget

Ch. 651 ; but see now 56 & 57 Vict. ^- -?•> (1898) 1 Ch. 47 ; 67 L. J. Ch.

c. 63 (infra, p. 439); Bolton y. 266.

Curre, (1895) 1 Ch. 544; 64 L. J. [u] Be Blundell, (1901)2 Ch. 221

;

Ch 164. 70 L. J. Ch. 522.
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Acquiescence
and compro-
mise.

ried woman may exercise her powers under the Act

notwithstanding a restraint on anticipation (x)

.

It appears that the clause restraining anticipation does

not exempt a married woman from the consequences of

lapse of time and acquiescence (y), nor prevent her from

binding herself by a compromise with her trustees (z), but

any such arrangement must, in order to be effective, be

made with full knowledge of the facts (a).

Pin-money.

Pin-money. Analogous to separate estate, but in some respects

requiring separate consideration, is what is termed the

pin-money of the wife. It has, indeed, been said to be

impossible precisely to express the distinction between

pin-money and separate estate (6).

Definition. Pin-money may, however, be sufficiently described as an

aUowanee settled upon a wife before marriage for the pur-

pose of her separate personal expenditure. It is designed

to defray her personal expenses, and to purchase dress and

ornaments suitable to her husband's rank, so that it shaU

not be necessary for these purposes that she should be

continually applying to her husband for money. Gifts

and payments of money made for the same purposes by

the husband during the coverture, are also considered as

pin-money.

Almost the only questions respecting pin-money which

come under judicial notice are those connected with claims

for payment of arrears after a husband's death. The rules

respecting such claims sufficiently distinguish pin-money

from ordinary separate estate.

Arrears, how As a rule, when a wife permits her pin-money to run

{x) 45 & 46 Vict. c. 38, s. 61,

sub-s. 6.

(y) Derbishire t. Home, 3 De Gr.

M. &G. 80.

(z) Wilton V. Bill, 25 L. J. Ch.

156.

{a) Bateman v. Faber, (1897) 2

Ch. 223; (1898) ICh. 144; 67 L.J.

Ch. 130.

{b) Soward v. Digby, 8 Bli. N. E.

259.
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considerably in arrear, she cannot on the deatji of her farreoover-

tusband claim payment for more than one year prior to

his death (c) . The income of her separate estate she may No right to

save or spend as she pleases ; but the purpose for which accumulate,

pin-money is provided is for expenditure as may be neces-

sary; and if not required, if, for instance, the husband

chooses to defray the expenses which would fairly come

within it, the wife has no right to accumulate it. If,

indeed, the husband has actually paid for all the wife's

apparel, and provided for all her private expenses, it has

been held that her pin-money is thereby satisfied, and

that she cannot claim any arrears at all at his death {d).

Again, pin-money being required only for the wife per-

sonally, her executors have no right to claim any

arrears {d).

The only case in which more than one year's arrears has

been allowed was where it appeared that the wife had

complained of short payments of the money, and her

husband had promised that she should have it at last.

There she was held entitled to all the arrears due at her

husband's death (e)

.

Paraphernalia.

Such apparel and ornaments of a wife as are suitable to Paraphernalia

her condition in life, such as jewels, &c., given to her to
*^^^'^-

be worn on her person, are called her paraphernalia (/)

.

The family jewels of the husband, though worn by the

wife, are not included, unless she acquires them as such

by gift or bequest [g). As to gifts of jewels by a husband

to his wife after marriage, it apparently depends on the

intention whether they shall be deemed paraphernalia or

separate estate. If given only for the express purpose of

her wearing them, they are paraphernalia (A) ; if given to

{c) Aston T. A., 1 Ves. sr. 267; [e) Rideout v. Lewis, 1 Atk. 269.

Townshend v. Windham, 2 Ves. (/) Graham v. Londonderry, 3

sr. 7. Atk. 394.

(<?) Thomas \. Bennett, IV. Wms. {g) Jervoise^r. J., 17 Beav. 570.

341 ; Soward v. Digby, sup. ih) Ibid.
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her absolutely, they become separate property («). Such

articles given by a person other than the husband are

usually deemed to constitute separate property [k). The

law as to paraphernalia has not been affected by the

Married "Women's Property Acts (l).

During the life of the husband and wife, the husband

may dispose of the wife's paraphernalia either by sale or

gift inter vivos ; but he cannot dispose of them by will [m).

If, however, he purports to do so, and by the same will

confers other benefits upon his wife, she will be put

to her election between her paraphernalia and such

benefits (n). The wife has no power to dispose of her

paraphernalia, either by gift or will, during the husband's

lifetime (o).

The paraphernalia are liable to the debts of the hus-

band {p), but in the administration of the assets of a

deceased husband, his widow's claim to paraphernalia is

preferred to the general legacies {q) . She is, therefore,

entitled to marshal the assets in her favour in all eases

in which a general legatee can do so {r). Where, more-

over, the husband in his lifetime has not alienated but

has merely pledged his wife's paraphernalia, on his death

she is entitled to have them redeemed, if the estate be

sufficient, even to the prejudice of his legatees ; her claim

being higher than that of pure volunteers (s)

.

[1) Graham Londonderry,
Atk. 39i ; Orant v. (?., 13 W. R.
1057 ; Williams r. Mercier, 10 App.
Cas. 1 ; 9 Q. B. D. 337 ; 51 L. J.

Q. B. 694.

{k) Lucas M. L., 1 Atk. 270.

[1) Tosher r. T., (1896) P. 1 ; 64

L. J. P. D. & A. 36.

(/«) Seymore v. Tresilian, 3 Atk.

'358.

(k) Churchill v. Small, 2 Kenyon,
pt. 2, p. 6.

(o) 1 Bright. H. & "W. 287.

(p) Campion v. Cotton, 17 Ves.

273.

(?) Tippinyv. T., IP.Wms. 729.

(r) See inf., p. 584.

(«) Graham v. Londonderry, sup.
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II. The Equity to a Settlement.

The second of the important principles hy which equity

modified the doctrines of common law respecting the status

of married women, is that known as the wife's equity to a

settlement.

It has already been stated that, owing to the provisions How far

ohsoiptfi

of the Act of 1882, this doctrine has all but become obso-

lete. That this is so is apparent from sects. 2 and 5 of the

said statute. By the former section it is enacted that every

woman who marries after the commencement of this Act

(1 January, 1883), shall be entitled to hold as her separate

property and to dispose of all real and personal property

which shall belong to her at the time of the marriage, or

shall be acquired by or devolve upon her after marriage.

It follows that as to all women married after the date

named the doctrine in question has no application, since as

to them, no longer will the husband take any interest in

his wife's property, whether belonging to her at the date

of the marriage or accruing afterwards.

Further, by sect. 5 it is enacted that every woman
married before the commencement of the Act shall be

entitled to hold and dispose of as her separate property all

real and personal property, her title to which, whether

vested or contingent, and whether in possession, reversion,

or remainder, shall accrue after the commencement of the

Act. Thus, the Act has no retrospective effect so as to

interfere with the marital rights of a husband already

accrued ; but, in this respect, differing from the Act of

1870, it does not save the rights of husbands already mar-

ried respecting property henceforth accruing to the wife.

The result is that for the future the only application of the

doctrine of an equity to a settlement is to reversionary

interests which were vested in women married before the
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1st of January, 1883, laut whicli fall into possession after

that date (t).

Under these circtunstances a brief exposition will suffice

of a principle which, in the course of a few years, will have

ceased to have anything more than an historical interest.

Originating in the familiar maxim that " he who seeks

equity must do equity" the doctrine by which Courts of

equity decreed, as against a husband, a settlement of such

property as he received in his wife's right was at first only

applied in cases in which it was necessary for the husband

to seek the assistance of the Court in order to obtaiu pos-

session of the wife's property.

But the jurisdiction which was thus first exercised only

when the husband came before the Court as a plaintiff, did

not long remain so confined. The next step in its develop-

ment was its application against the assignees of a bank-

rupt or insolvent husband, or under a general assignment

for the payment of his debts ; these being held entitled to

relief only on the same terms on which it would have been

granted to the husband himself {\i)

.

Then, on the ground that it was absurd to allow a hus-

band by an assignment for valuable consideration to put

the assignee in a better position than himself, and thus

indirectly to defeat the equity of the wife, the Court

maintained the same doctrine in suits by purchasers («)

and mortgagees (y).

Lastly, we come to the full development of the pria-

ciple in the leading case of Elihanh v. Montolieu (z), ia

which a wife was permitted to assert her right in equity as

a plaintiff without the necessity of waiting until her husband

might need the aid of the Court.

{t) Eeidx. E., 31 Ch D.401; 55

L. J. Ch. 756 ; overruling Bamton
V. Collins, 27 Ch. D. 604 ; 53 L. J.

Ch. 112 ; and Re Thompson and

Curzon, 29 Ch. D. 177 ; 54 L. J. Ch.

610.

(m) Oswell V. Frohert, 2 Ves. jr.

680 ; Jewson v. Moulson, 2 Atk. 417,

420.

[x) Macaulay v. Fhilips, 4 Ves.

15, 19.

(y) Scott V. Spashet, 3 Mao. & Gr.

699.

(z) 5 Ves. 737 ; and see Eobimon
V. E., 12 Ch. D. 188.
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1. The nature of the right.

The right to assert or to -waive the equity to a settle- Equity to a

ment rests solely with the maiTied woman, but this not- deludes

withstanding, the right may not as a rule he iasisted upon children.

by her for her exclusive benefit. When, from the nature

of the estate or fund in question, provision can at the same

time be made for her children, this is invariably done.

Her equity and the equity of the children are treated as

one equity, and if asserted, it must be asserted for their

common benefit («)

.

The consequence of the .right being personal to her is,

that if she dies -without having taken any steps to claim it,

the children cannot set up a claim {h). And further, the She may

wife may, at any time before the settlement is completed,
^

waive her right to it, and thus defeat the interest of her

children (c) . But if, as in the case of Murray v. Eli-

lanhid), a decree of reference has been made to approve

a proper settlement, and then the wife dies without

ha^ong waived it, the children are entitled to the benefit

of the decree, even though they may not have been men-

tioned therein {e).

The making of the decree marks the exact point at Children's

which the right of the children attaches. The fact that
o^^dLree!"^''

proceedings have been commenced by the wife to secure

a settlement is not sufiicient (/). Still less would notice

given by her to trustees in whom the fund was vested

avail {g) But the right of the children will attach when or on contract

the wife has entered into a contract with her husband °^^^ ^^^^ '

or with her husband's assignees for a settlement of her

property (h)

.

(a) Johnson \. J., 1 J. & W. 472, (e) jRowe v. Jackson, Dick. 604 ;

479. Groves v. FerMns, 6 Sim. 58 1 ; 1

337
[h) Scrivm V. TapUy, 2 Eden,

^f;,^^^(/) Be la Qarde v. Lemprihre, 6

, , T,- , Tr 11 T3T -KT a Beav. 344 ; Lloyd v. Mason, 6 Ha.
(c) Sodgens v. H., 11 Ha.. JN. S.

j^^g
^ a ,

104 ; Lhyd v. Williams, 1 Madd.
^^j ^^„^^^ ^ j^^j^j^^ 2 Dr. & S.

450, 467. 216, 222.

(d) lOVes. 84; 13 iJ. 1. (A) Lloyd v. Williams, sup.

S. EE



418 MAEEIED WOMEN.

The equity
only attaches

to what hus-
band takes in

wife's rio'ht.

It only
attaches on
the right to

receive the

property.

Where, therefore, such a decree has been made or con-

tract entered into, the children have a Tested right to a

provision, which is, however, liable to be divested by a

waiver of the right by the wife (i) ; but her death without

waiver will not prejudice it. This position continues

until the execution of the settlement decreed or agreed

upon ; from which time the right of the children becomes

indefeasible, the wife having no longer the power to waive

it{k).

Having already seen that a married woman's equity to a

settlement may now be generally asserted by her as against

her husband and his assignees, whether in bankruptcy or

for valuable consideration, the nest consideration is as to

what property is affected by her right.

2. Out of what proiierty a settlement can he claimed.

In the consideration of the different species of property

affected by a wife's equity to a settlement, we shall be

assisted by first observing two general principles respecting

the doctrine.

(1.) The equity to a settlement does not attach on what

a wife takes in her own right, but upon what the husband

takes in right of the wife. Thus, if property descends upon

a married woman as tenant in tail, whatever her right to a

provision out of the income, which her husband would at

law be entitled to receive, she would have and would need

no equity to a settlement out of the corpus, to which the

law gave him no claim in right of his wife (l).

(2.) The equity to a settlement attaches not on the pro-

perty itself, but on the right to receive it ; that is to say,

it only arises on the husband's legal right to present

possession. Thus, a wife cannot claim a settlement out

of a reversionary interest in property as long as it con-

tinues reversionary (m).

(i) Femter v. Taylor, 2 Euss. &
M. 190.

{h) SarJcer v. Zea, 6 Madd. 330.

(I) Zi/e Assoc, of Scotland t. Sid-

da!, 3 De G. F. & J. 271 ; JRe Cum-
ming, 2 ib. 376.

(m) Osborn v. Morgan, 9 Ha. 434.
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Bearing in mind tliese general principles, we stall the

more easily follow tlie classification of those species of pro-

perty subject to the obligation of a settlement.

From the nature of the case it is eyident that we have Generally

as a rule only to deal with equitable estates and interests, estates con-

Such property as the husband could recover at law without sidered,

the assistance of a Court of equity is unaffected by a

doctrine which took its rise merely in the form of a condi-

tion imposed by equity on the granting of its assistance (w).

And though by the Judicature Act (o) equitable estates

and interests are now recognisable in Courts of law, this

makes no difference, inasmuch as, by the same authority,

the -ftife's equity would likewise be enforceable there. If, though legal

however, the property, though in its nature legal, becomes gutfeot to'

from collateral circumstances the subject of a suit in equity, suit, is liable,

it was held in the important case of Siurgis v. Champ-

neys (p) that the wife's equity attached ; Lord Cottenham

considering that whatever cause brought the parties before

the Court brought them within the operation of the maxim,
" T/iaf he who seeks equity must do equity" (q). Thus, also,

where a married woman was legal tenant in tail in posses-

sion of an estate which was subject to an equitable term

of years to secure a jointm'e, the existence of the term was

considered sxiihcient to entitle the wife to claim a settle-

ment, the title to the rents being equitable as long as the

term lasted (r).

The equity to a settlement, then, clearly attaches upon EqnitaUe

equitable choses in action to which the husband becomes
acticm and

entitled in the right of his wife (s) . Though in some cir- estates fee or

cumstances a settlement for life may be made out of an

equitable estate of inheritance, equity will not interfere

(«) But see Muffles v. Alston, 19 {g) See also Oswell v. Prolert, 2

Eq. .'539, 546. Ves. jr. 680.

, \ oa a, 11 vi^i- „ cA (>) Wortham v. Femierton, 1 De
(0) 36 & 37 Viot. c. 66.

G. & Sm. 644.

[p) 5 My. & Cr. 97 ; and see (s) Eurdon v. JDean, 2 Ves. jr.

Gleaves v. Paine, 1 De G. J. & S. 607 ; Smith v. Mattheics, 3 De G. F.

87. & J. 139.

E B 2
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with the possihle estate by curtesy of the husband {t).

The fact, moreover, of a legacy being charged upon land,

with a power of entry and receipt of the rents and profits,

does not so deprive it of its equitable character as to inter-

fere with the wife's right (m) .

Where a husband in the right of his wife becomes en-

titled to a legal interest ia leaseholds, the wife cannot

claim a settlement thereout, and the husband can effectually

dispose of them by sale or mortgage («•) . But if the legal

estate of leaseholds is in a trustee for the "^Tfe, it is now

clearly decided that any disposition the husband may make

is subject to his wife's equity (y).

Where the interest of the married woman is for life

only, it depends on circumstances whether she can claim a

settlement thereout. It is clear that if the husband has

deserted his wife, or if he fails through iasolvency to pro-

vide for her, equity will settle the fund on her as against

her husband, and also as against anyone claiming under

him by virtue of an assignment for value made subse-

quently to the bankruptcy (s) ; therefore, a fortiori, as

against his trustee in bankruptcy («).

It is also clear that if the husband is living with and

maintaining his wife, she cannot claim a settlement out of

a life interest against a particular assignee for value of her

husband {h) ; and if such an assignment has been made, it

cannot afterwards be disturbed by any subsequent miscon-

duct of the husband in not maintaining her, or by his

subsequent bankruptcy (c). And further, the right cannot

under the same cu'cumstances be asserted as against the

{*) Smith V. Matthews, 3 De G.
P. & J. 139.

(m) Duncomie v. Greenacre, 28

Beav. 472 ; 2 De a. P. & J. 509.

(x) Satchell T. Eggleso, 1 Ir. Ch.

215 ; Sill V. Edmonds, 5 De G. cSb S.

603.

iy) Sanson v. Keating, i Ha. 1

.

[z) Sturgis y. Champneys, 5 My.
& Or. 97; Wright v. Morky, 11

Ves. 12 ; Elliott v. Cordell, 6 Mad.
149 ; Boxall v. B., 27 Ch. D. 220 ;

53 L. J. Ch. 838.

(a) Zumb v. Milnes, 5 Ves. 517;
Taunton t. Morris, 8 Ch. D. 453;
11 ib. 779.

(5) Tidd V. Lister, 3 De G. M. &
G. 857, 869.

{c) Ibid. 870 ; Re Carr's Tr., 12

Eq. 609 ; Elliott v. ConUll, sup.
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husband himself. From the nature of the case the children

could not participate in the settlement, and, as between

husband and wife, as long as he performs his duty, he is

entitled to his legal rights (d).

It is clear, moreover, that a wife is not entitled to any Arrears of

settlement out of arrears of income accruing due before

she has set up any claim thereto. Such income will be

paid to her husband or his assignees (e).

3. Waicer of settlement

.

We have seen that, as a general rule, it is within the

option of a married woman to bar her own equity and that

of her children by waiving her right to a settlement. But When there

it is not in all cases and at all times open to a married -waiver,

woman to waive her right. Thus, she cannot do so during Infant,

infancy (/) . A female ward of Com't married without its ^'^''^ °^

authority cannot consent {g), except, perhaps, where the

marriage has been with the consent of her guardian (Ji).

Further, consent will not be taken until the amount of Fund must be

the fund in question is ascertained (i) ; nor wiU. it be ascertained,

binding if it has been made under the influence of

mistake {k).

Notwithstanding that consent has been given, it may be Consent to

retracted at any time before the payment to the husband ^traoted^^
^^

is made, or the transfer completed {I) ; and, apart from

that, the Court has power to postpone in its discretion the

payment or transfer {m).

4. What circumstances ivill bar the equity to a settlement.

Not merely may a married woman deprive herself of her

(d) Vaughan v. Buck, 13 Sim. [h) Bennett v. Biddies, 10 Jur.

404. 534.

[e) Newman \. Wilson, il'Bea.y. [i) Edmunds y. Townshend, I &MS,t.

Zi: Inre Carrh Tr., sup. ^^'^ ^^
„ ik) Watson v. Marshall, 17 Beav.

(/) Sluhhs V. Sargon, 2 Beav. 496
; 363.

Shipway v. Ball, 16 Ch. D. 376.
(^j PenfoU v. Mould, 4 Eq. 562.

(g) Stackpoole v. Beaumont, 3 Ves. (m) Wright v. Butter, 2 Ves. 673,

89 677.
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eqiiity to a settlement by a voluntary waiver, but tliere are

many circumstances, apart from sucli consent, wliieli will

effectually prevent her assertion of the rigM. Thus,

—

(1.) "Where the property, whether corpus or iacome, has

once come to the hands of the husband or his assignee, the

wife can no longer claim her equity. And no transfer or

payment so made by a trustee before action brought can

be afterwards distm'bed (;;).

(2.) When a woman, at the time of her marriage, owes

more than the whole amount of her property, she has no

equity to a settlement out of it (o) . But the mere fact of

her having been indebted at that time would not prevent

her claiming a settlement out of so much of the fund as

remaiaed after mating provision for the payment of the

debts (jj). Her equity is not wholly defeated by the fact

that her husband is iadebted to the estate to an amount

exceeding the "ndfe's interest (q)

.

(3.) If an adequate settlement has already been made

upon her, the wife's equity to a settlement is thereby barred

for the future (r) . It may also be barred by an express

stipulation to that effect made before marriage, even though

the settlement were inadequate («) . If the original settle-

ment is adequate, it is not essential that it should have

been made by the husband {t).

(4.) The equity to a settlement may be lost by the

alienation by the wife of the property concerned. It is

necessary, therefore, here to consider by what means such

alienation may be effected. But it must be carefully

observed that the following matter under this head appHes

only to the very limited number of cases in which the in-

terest in question vested, prior to 1st January, 1883, in a

(n) Miliier y. Calmer, 2 P. "Wms.

639, 64.1 ; Allday v. Fletcher, 1 De
G. & J. 82.

(o) Bminer v. B., 17 Beav. 86.

[p) Barnard^. Ford, 4 Ch. 247.

(q) Pmdter v. ShacM, 39 Ch. D.

471 ; 57 L. J. Ch. 963 ; Knight v.

K., 18 Eq. 487.
(r) In re Erskine's Tr., 1 K. & J.

302.

(s) Salway v. S., Amh. 692;
Garforth v. Bradley, 2 Ves. sr. 675.

(t) Giacometli t. Frodgers, 8 Ch.

338.
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woman married prior to that date. In all other cases, a

married woman has, by virtue of the Act of 1882 (h), the

same power of disposition as a. feme sole.

(i.) As to realty. By vii-tue of the Fines and Eecove- As to realty,

ries Act {x), and the Real Property Amendment Act (y), ^ \
^^•

a married woman might dispose of her estates of freehold, 8 '^„9„"^i'>t-

and also release or assign any sum of money charged on

lands, or the produce of land directed to be sold, by a deed

duly acknowledged by her, after separate examination

before a judge or a commissioner, and made with the

concurrence of her husband (z). This applies to interests

in reversion as well as to those in possession (a) ; but her

interest must, at the date of the disposing deed, rest on an

existing title, legal or equitable. A mere expectation is

not within the statutes {b).

She might also dispose of her copyholds by surrender,

jointly with her husband, on being separately examined

by the steward or his deputy.

(ii.) As to personalty.

A married woman's personal estate, as we have seen, Personalty,

vests in her husband on the marriage. During the mar-

riage, therefore, she has no power of disposition over it,

except in case of property or powers falling within 20 & 21

Yiot. c. 57, presently mentioned. If her husband reduces

her ehoses in action into possession they become his. If

not, and his wife survives him, she will be entitled to

them.

By 20 & 21 Vict. e. 57 (commonly known as Malins' 20 & 21 Vict.

Act), it was enacted that, after the 31st of December, 1857,
°"

it should be lawful for a married woman (not restrained

from anticipation) to release or extinguish any power

which might be vested in or limited to or reserved to her

lu) 45 & 46 Vict. c. 75, s. 1. [a) Miller v. Collins, (1896) 1 Ch.

(x) 3 & 4 Will. IV. 0. 74. 67a ; 65 L. J. Ch. 353.

(«) 8 & 9 Vict. Cj 106. (i) Alleard v. WaVcer, (1896) 2

[z] 45 & 46 Vict. c. 39, s. 7. Ch. 369 ; 65 L. J. Ch, 660,
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in regard to any personal estate, as fully and effectually

as she could do if she were a feme sole, and also to release

or extinguish her right or equity to a settlement out of

any personal estate to which she, or her husband in her

right, may he entitled in possession, under any instrument

made after the 31st of December, 1857 (c). Her husband

must, however, concur in the deed effecting this purpose,

and the deed must be acknowledged in the manner pre-

scribed by the Tines and Recoveries Act, varied by the

Conveyancing Act, 1882, as above quoted.

(5.) A married woman's equity to a settlement may be

barred by her fraud ; for instance, by her concealing the

fact of her marriage from a purchaser (d).

(6.) If a wife is living in adultery apart from her hus-

band, her right is generally barred (e) ; but if the husband

also is Uving in adultery, it is not so (/) ; nor if, being a

ward of Court, she marries without its consent (g).

Moreover, it seems that, even in the absence of such cir-

cumstances, the husband will not be allowed to receive the

whole of the property of a wife who is living in adultery,

if he does not maintain her (h).

5, Amount of the settlement.

Where a wife has established her equity to a settlement,

and the amount to be settled is not agreed upon between

the husband and wife, the Court, in determining this, is

guided by a consideration of the circumstances of the whole

case and has a free discretion («). "We shall consider,

separately the settlement of income and the settlement of

corpus.

(c) Sect. 1. SeeLai/iorny. Orover-

Wright, (1894) 1 Ch. 303 ; 63 L. J.

Ch. 392.

{d) In re LusKs Tr., 4 Ch. 591
;

but see and distinguish BaUman v.

Faber, (1897) 2 Ch. 223
; (1898) 1

Ch. 144 ; 67 L. J. Ch. 130.

(e) Carr v. Eastabrook, i Ves. 146.

(/) Greedy v. Lavender, 13 Beav.
62.

is) Sail T. CoxMs, 1 v. & B. 292,

302, 304.

(/s) Ball V. Montgomery, 2 Ves. jr.

191.

(i) Carter v. Taggart, 1 De G.

M. & a. 289 ; Re Suggitfs Trusts,

3 Ch. 215.
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(1.) ^6' to income.

As a general rule, where the husband is solvent and has Husband

been guilty of no misconduct, the Court will not interfere j'^ome."'^''

with his legal right, but will allow him to receive the whole

income of the property. It is satisfied with retaining the

capital, so as to give the wife a chance of taking it by
survivorship {k).

But if the husband deserts his wife and leaves her un- Secus if he

provided for, she is entitled to the payment of the income
^^^^^^^ ^^

of her property to herself (/)

.

"We have already seen that with respect to a life interest,

a wife is entitled, in the case of desertion by, or the bank-

ruptcy of, the husband, to a settlement on herself as against

the husband, or his trustee in bankruptcy, or against an

assignee for value, if the assignment has been made subse-

quent to the desertion. And it has been decided that such

settlement may extend to the whole of the income («/).

As long as the husband supports her, she cannot claim a

settlement as against him, or against his assignee for

value («) . Even in the case of a husband's insolvency, a

settlement of income was refused where the wife had

abeady an adequate provision for her separate use (o).

(2.) As to capital.

The general rule, in the absence of special circumstances, One half of

is that one half of the wife's property shall be settled ^X**^
*^^

upon her, and the other half go to the husband or his

assignees {p)

.

This is, however, quite a matter for the discretion of the but subject to

Court, which will take into consideration the amount of

the wife's fortune already received by the husband ; any

Ih) Sleech, v. Thorington, 2 Ves. 996 ; 54 L. J. Ch. 977; Eeidv. R.,

ST. 561 ; Atcheson v. A., 11 Beav. 33 Ch. D. 220 ; 55 L. J. Ch. 756.

486. (") Sup. p. 420.

{J)
Gilchrist v. Cator, 1 De G. & (o) Aguilar y. A., 5 Madd. 414.

Sm 188; Sunkley v. D., 4 De G. (p) Jewson v. Moulson, 2 Atk.

& S. 570 ; 2 De G. M. & G. 390. 417, 423 ; Spiretf v. Willows, 1 Ch.

(m) Taunton\. Morris, 11 Ch.D. 520; 4 Ch. 407; Moierts v. Cooper,

779 ; Fowke v. Braycott, 29 Ch. D. (1891) 2 Ch. 335 ; 60 L. J. Ch. 377.
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Circum-
stances of

influence.

Usual limita-

tions.

previous settlement which may have been made {q) ; whe-

ther the wife has received any benefit out of the husband's

property [r) ; the conduct and circumstances of the hus-

band (s), and the conduct of the wife [t).

Circumstances may appear under these considerations

which will induce the Court to go so far as to settle the

whole fund on the wife. Where the husband has abeady

received a considerable fortune from her (m), where he

has become insolvent and no settlement has been made (»),

and where he has deserted or behaved cruelly to his wife [y),

the whole fund has been settled ; and the same was done

where, in the absence of such circumstances, the fund was

small and barely sufiicient for a provision for the wife and

children (s).

6. Form of the settlement.

The design of the settlement being to provide for the

wife and children, the Court will, as far as possible, accom-

plish this, but will not interfere with the marital legal

right farther than is necessary for this purpose. The usual

limitations will be, therefore, as to personalty, to give the

income either to the husband, or his assignee, or to the

wife for life for her separate use without power of antici-

pation, according to the circumstances above discussed, and

the corpus to her children after her death (a) ; if there

should be no issue the ultimate remainder wiU, it seems,

be to the husband absolutely, whether he survives the

wife or not {h). The fact of the husband's insolvency, or

his having assigned his interest, or of the wife's relations

(}) Green v. Otte, 1 S. & S. 250
;

litt.pier V. iV., 1 D. & W. 407.

(r) In re JErskine's Tr., 1 K. & J.

302.

Coster V. C, 9 Sim. 597.

Giacitmetti v. Frodgers, 14 Eq.
8 Ch. 338.

Gardner v. Marshall, 14 Sim.

{t)

253

(")

575.

[x) Francis v.

347.

FrooTiing, 19 Beav.

(y) Bunldey t. D., 4 De G. & S.

570 ; Boxall v. F., 27 Gb.. D. 220.

(z) In re Xineaid's Tr., 1 Drew.
326; 17 Jur. 106.

(«) Gent V. Sarris, 10 Ha. 383.

(i) Carter v. Taggart, 1 De G. M.
& G. 286 ; Croxton t. May, 9 Eq.

404 ; Walsh v. Wason, 8 Ch. 432 ;

SpirHt V. WilloKs, 1 Ch. 520; 4

Ch. 407.
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being in humble circumstances, is not sufficient reason for

deviating from this rule in favour of the wife, or her next

of kin (c)

.

7. How far the settloncnt binds creditors.

"Where the Court decrees a settlement upon a wife, it Settlement

will be supported as a good settlement for valuable con- goo™con^
sideration {d). sideration.

Further, if after marriage property accrues to the hus-

band in right of the wife, ^\'hich the husband cannot reach

without the aid of the Court, and by agreement he consents

to such a settlement as the Court would have ordered, this

settlement will be maintained against creditors (e)

.

Even if trustees in possession of the property of a

married woman shoidd, on the mere request of her hus-

band, transfer it to new trustees upon trust for her separate

use, such trust will be good as against his creditors (/).

But if the husband has once reduced into possession the

equitable choses in action of his wife, any subsequent

settlement of them must conform to 13 Eliz. c. 5, or it will

be void as against creditors (g). The Banki-uptoy Act,

1883 (h), provides that a settlement made on or for the

benefit of the wife or children of the settlor of property

which has accrued to the settlor in right of his wife, is.

good against his trustee in bankruptcy.

Reduction into possession of wife's property by husband.

Having seen that a husband's right to his wife's choses

in action depends upon his reducing them into possession,

we are led by this case to inquire what acts amount to a

reduction into possession.

1. The clearest case is of course where the husband Payment to

husband.

(c) Carter v. Taggart, sup, (/) BylandY. Smith, 1 My. &0r.
(if) Wheeler v. Caryl, Amb. 121

; 53.

Simson v. Jones, 2 B. & M. 365. {g) Ibid. ; Goldsmith v. Sussell, 5

(e) Wheeler v. Caryl, sup. ; In re De G. M. & G. 547.

Wray's Tr., 16 Jur. 1126. (A) 46 & 47 Vict. c. 52, a. 47.
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Transfer iato

Ms name.

Suit by hus-
band and
wife.

Receiver.

Sale by
husband.

General
principle.

actually receives payment of the sum in question—^for ia-

stance, a sum due to her on a mortgage (?). If, however,

he so receives money in the character of trustee, this will

not amount to a reduction into possession (k).

2. The transfer of a wife's stock into her husband's sole

name, or even a transfer by his direction into the names

of trustees, upon trusts inconsistent with his wife's equity,

amounts to a reduction into possession (/). But if such

transfer, or the iavestment of stock belongiag to the wife,

be effected in a manner consistent with her equities, the

case will be otherwise, and her right by survivorship will

remaia (m)

.

3. If a husband and wife together sue to recover choses

in action which belonged to the wife before marriage,

judgment in the action amounts to reduction into posses-

sion by the husband («) ; though if he dies after judgment,

but before execution, the judgment will survive to the

wife (o) . But if the husband sues in his own name for a

chose in action accruing to his wife during the marriage,

and dies after judgment, his representatives, and not the

wife, wiU be entitled
(jj)

.

4. Where the income of a married woman's life estate

had been ordered to be received and applied by a receiver

in a suit in payment of her husband's incumbrances, it was

held that arrears of income in the receiver's hands which

had not been paid as directed were, by the effect of the

order, reduced into possession (q).

5. A sale by a husband of his wife's choses in action,

followed by the purchaser's taking possession, wiU amount

to a reduction into possession (r).

The general result is that any act which has the effect

(») Sees V. Xeith, 11 Sim. 388.

(*) Baker v. SuU, 12 Ves. 497 ;

TTallv. Tomlinson, 16 Ves. 413.

[I) Hansen v. Miller, 14 Sim. 22.

(m) Syland v. Smith, 1 My. &
Cr. 53.

(«) Sherrington v. Yates, 12 M. &

W. 855.

(o) Bond V. /Simmons, 3 Atk. 21.

Ip) Oglander v. Boston, 1 Vem.
396.

(?) Tidd v. Lister, 2 W. E. 184

;

3 De G. M. & G. 867.
(r) Widgery\.Tepper,bCk.J).bK.
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of changing the property in the choses in action -will

amount to a reduction thereof into possession (s). 'But

acts which do not amount to this will not suffice. Thus,

there has been held to be no reduction into possession

where there was a fund set apart for payment to the

husband {t) ; where interest only had been paid to the

husband (it) ; where the husband proved against the estate

of a bankrupt indebted to his wife, but died before the

declaration of a dividend (a-) . On the same principle,

payment of a part of a fund only amounts to reduction

into possession jjro tanto (y). As to a reversionary interest,

an assignment, whether particular or general, could not

suffice to bar the wife's right by survivorship (s).

If a husband fail actually to reduce his wife's choses in

action into possession during her lifetime, he will, upon her

death before him, be entitled to them as her administrator,

provided that he has not already made an assignment of

them, which, though ineffective against her if she survived

him, would be valid as agaicst himself. If he dies with-

out taking out letters of administration, his personal repre-

sentative may become entitled by doing so (a)

.

The rule is now well established that a husband by Assignment

assigning his wife's choses in action can give no better ^ '^^ an .

right to another than he has himself. If the wife survives

the husband, the assignee of a reversionary interest can

take nothing. If the husband survives the wife, the

assignee is entitled to the property (b)

.

As to reversionary interests in particular, whether the Reversionary

husband after the assignment dies in the lifetime of the
i"*^^'^^'^-

tenant for life, so that the chose in action cannot be re-

duced into possession, or whether he survives her without

(s) Aitcheson v. Dixon, 10 Eq. {y) Nash v. N., 2 Madd. 133,

589. 139; &™«mv. Pai^Ko, 19 Eq. 369,

It] Blunt V. BestUnd, 5 Ves. 515. 373.

,\ Ti-j TT „ /-t„..\, o w Sornsiy y. lee, 2 Msidii. 16.
(u) Ibul. ; Sowman v. Corie, 2 ) { t ^t. j J tj- :, o-r>y*l ' (a) III the goods of Harding, 2 P.

Vem. 190. & D. 394.

[x) Anon., 2 Vem. 706. [b] Furdewr. Jackson, 1 EuBS. 1.
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having actually reduced it into possession, the result is the

same—the chose in action will survive to the wife (c).

Moreover, a release by a husband of a reversionary chose

in action of his wife is as inoperative against his wife as

his assignment would be {d).

III. Fraud on Marital Bights.

Another head of equitable jurisdiction relating to mar-

ried women has apparently been rendered obsolete by the

provisions of the Act of 1882. As long as it was a general

rule of law that on marriage a husband became entitled to

the property of his wife. Courts of equity were wont to

interfere to prevent a wife from committing a fraud on

this right, by a secret alienation of her property during

the treaty of marriage. The legal right having been de-

stroyed by the Act of 1882, the foundation of the equitable

wrong formerly relieved against no longer, it is submitted,

exists, and if so, the principles which directed the Coints ia

the exercise of this branch of their jurisdiction have ceased

to be of practical importance. But in a treatise on equity

it would, perhaps, not yet be safe to ignore a doctrine

which in certain conceivable circumstances may be found

still to have some scope for operation.

The leading authority on the principle in question is

the case of Strathmore v. Boives (e), in which the priaoiple

was fully recognised that a husband may, in a proper case,

come into equity, and claim its assistance against a settle-

ment of the wife's property, which is concealed from him,

pending the treaty for marriage.

The fii'st corollary from that case is, that it is necessary

for a person impeaching a settlement to prove that at the

time of its execution he was the then intended husband.

(c) Ellism V. Ehoin, 13 Sim. 309. (^.n
j Ves. sen. 22 • 1 W. & T.

{d) Rogers T. Acaster, 14 Beav. j- „ ,

445.
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He must sliow that the settlement was made during the

course of the treaty for marriage with him (/). If this is

so, and the woman during the treaty for marriage holds

herself out as entitled to property, and then conveys or

settles it without the knowledge or concmTence of the in-

tended hushand, actual fraud will be imputed to her, and

the deed will he set aside in equity {g)

.

The principle has been carried in some cases farther than

this. In Goddanl v. Snow {//) there was no active deception

of the intended husband, who was, it seems, not aware of

the existence of her property. Yet a settlement of which

he had not been informed was set aside after an interval of

ten years, as being a fraud upon his marital right {i)

.

It has been questioned whether a meritorious considera-

tion will suffice to support a settlement, notwithstanding

concealment from an intended husband—for instance, the

fact that the settlement has been made in favour of children

of a former marriage. If such a settlement is made pre-

vious to a treaty for a second marriage it is doubtless

good (k) ; but it seems that, if made during the treaty for

marriage, the fact of there being a provision for children

wUl not render valid a settlement which would on other

grounds be fraudulent (l).

A transfer for valuable consideration to a purchaser Valuable

without notice of any intended derogation of the marital
consideration.

right wiU, however, be held good (;«), and probably the

purchaser's right would be sustained even if he acted with

notice (ni).

Moreover, if the husband knew of the gift or settlement Knowledge

during the treaty for marriage, although he may not have ^

been informed of it by the intended wife, he will not be

(/) England v. Downs, 1 Beav. (A") King v. Cotton, 2 P. Wms.
522. 674.

Ibid. ; Lancev.Korman, 2Ch.
(T) Taylor v. Piigh, sup.

Rep. 79.

Ik) 1 Buss. 485. (»n) Blanchet v. Foster, 2 Ves. sr.

li) Downes v. Jennings, 32 Beav. 264 ; Llewellyn v. Cobliold, 1 Sm. &
290 ;

Taijlor v. Pugh, 1 Ha. 608. G. 376.
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Seduction.

Limits of the

principle.

able to set it aside («) ; mucli less if lie concurs in it (o).

If, likewise, after marriage he acquiesces in or confirms the

settlement, he will not be allowed to dispute it{p). Mere

delay in seeking relief, however, will not necessarily amount

to acquiescence (q)

.

If the husband has before marriage seduced his intended

wife, and so deprived her of her liberty of action, any

settlement she may have made will be sustained against

him (r).

In the absence of any representation made as to specific

property, there is no implied contract of the lady that her

property shall be in no way diminished during the treaty

for marriage. It is for the Court to determine whether,

having regard to the position of the parties and the cir-

cumstances of the case, the transaction should be treated as

fraudulent or not (s).

(«) St. George v. Wake, 1 My. &
K. 610 ; Ashton v. MeDmgall, 6

Beav. 56.

(o) Slocomie t. Glubb, 2Bro. C. 0.

545.

{p) Maher v. Hobbs, 2 T. & C.

Ex. 317.

(q) Bownes v. Jennings, 32 Beav.

290.

{r) Taylor v. Pugh, 1 Ha. 608.

[s) De Mandeville v. Crompton, 1

V. & B. 354 ; Taylor v. Pugh, sup.
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Section II.

—

Married "Women's Property Act, 1882.

I. Statutory Separate Property. '

II. Contractual Powers.

Having now reviewed in detail the methods in which,

by an application of the principles of equity, the Courts

strove to mitigate some of the disabilities under which

married women laboured at common law, it remains to

consider the completion of this remedial process by the

acts of the legislature, which have now almost placed the

husband and wife on a footing of juristic equality.

The briefest mention will suffice of the provisions under Divorce Acts,

the Divorce Acts {ri) for protecting the earnings and other

property of married women who have been deserted by,

or judicially separated from, their husbands, these being

subjects foreign to this work. Nor is it necessary to con- M. W. P.

sider in detail the tentative Married Women's Property ^^^ {^'j^_

Acts of 1870 and 1874 ib), which are now repealed. The

former of these Acts protected from the husband's power

any earnings of a wife acquired in any employment carried

on separately from her husband, and secured to her as

separate property any real property descending to her as

heiress of an intestate during the coverture, and also per-

sonal property devolving upon her as nest of kin of an

Lutestate, and any sum of money not exceeding 200/. to

which she became entitled under any deed or will, subject

(a) 20 & 21 Vict. <;. 85; 21 & 22 i;. 39.

Vict. c. 108 ; see also 41 Vict. o. 19

;

(*) 33 & 3i Vict. u. 93 ; 37 & 38

49 & 50 Vict. c. 52 ; 58 & 59 Vict. Vict. c. 50.

S. F *'
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in all cases, of course, to the provisions of any settlement

affecting the same (c) . It provided also for the investments

of the separate property, gave powers of the effecting of

policies of insurance for the henetit of the wife, and further

conferred on a married woman a right of action respecting

her separate property. It also made certain provisions

subsequently modified by the Act of 1874, respecting the

liability of husband and wife for the ante-nuptial debts of

the wife. These it may be necessary to refer to more

particularly hereafter, as they remain applicable to the

cases of women married prior to 1883.

M. W. P. The provisions of the Married Women's Property Act,

" ' 1882 {d), are so much wider than those of its predecessors

that they may be described as a new body of law, consoli-

dating and to a great extent superseding the results of the

cases in equity as weU. as of the previous Acts (e)

.

Its provisions may be classified under two fundamental

alterations which it introduces into the law respecting

married women. These are

—

The right to (1.) That '' a married woman shall, in accordance with
prope J. (( ^j^g provisions of the Act, be capable of acquiring, hold-

" ing, or disposing by will or otherwise of any real or

" personal property as her separate property, in the same

" manner as if she were a feme sole, vnthout the iater-

" vention of any trustee "
(/).

The right to
.

(2.)
" A married woman shall be capable of entering

" into and rendering herself liable in respect of and to the

" extent of her separate property on any contract, and of

" suing and being sued, either in contract or in tort or

" otherwise, in aU respects as if she were a.feme sole" (g).

The remainder of the statute in the main consists of

provisions for the application of the principles thus broadly

expressed.

[c) See Sarrison v. Davis, (1897) (/) &e&MamfieUY. M., 43Cli.D.

2 Ch. 204 ; 66 L. J. Ch. 512. 12.

[d) 45 & 46 Vict. c. 75. Jilh"^-
'

' .'''\"^''*';,'p'v, ^^A'^ ' Jl hittaker v. Aei'shaw, 45 (Jn. u.

[e) PoUock, Contr. p. 83, ed. 6. 320 ; 60 L. J. Oh. 9.

contract.
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It is impossible here to exhaustively examine the changes

in the law thus effected; but a summary of the salient

features of the Act may be set out tinder the two heads

suggested. (1.) Statutory separate property. (2.) Con-

tractual powers. The powers conferred of suing and being

sued as a feme sole fall under the head of procedure, and

do not here require comment.

1. Statutory separate property.

It win be seen from ss. 2 and 5 of the Act that sepa- Separate pro-

rate property thereunder is either— (1.) Property acquired the AoT
by any married u-oman after 31st December, 1882, in-

cluding her earnings; or (2.) Property belonging at the

time of marriage to a woman marryiag after that date.

In other words, as to women marrying since the Act, all

their property is separate property; the husband has no

control over it : as to women married before the Act, all

their property is their separate property, except that the

title to which accrued before the Act. A mere spes succes-

sionis as one of a class of possible next of kia is not a

contingent title accrued within the meaning of the

section {h)

.

The effect of this exception is to protect any marital

rights of a husband which accrued before the Act ; and

this being so, the doctrine of a wife's equity to a settle-

ment remains operative, as has been above observed, to

property falling within it. Apart then from the assertion

of this equity as abeady described, this excepted property

is liable to the husband's marital rights as before the Act.

Thus a chose in action vested before 1st January, 1883, in

a woman married before that date, but not reduced into

possession, would be lost to the married woman if reduced

to possession by the husband. His interest in such pro-

perty is not a mere possibility, but a property subject to

the condition that he must reduce it into possession («').

h) StockUy T. Parsom, 45 Ch. D. 51 ; 59 L. J. Oh. 666.

i) Re Biaggi, W. N. 1882, p. 65.

F F 2



436 THE MARRIED WOMEN's PROPERTY ACT, 1882.

As to separate property generally, it wiU be seen that

the intervention of trustees being no longer necessary, the

necessity of resorting to conveyancers in order to impress

on property the character of separate estate, no longer

exists. At least the legal estate need only be transferred

to trustees when it is desired to impose a restraint on

alienation.

Acquisition. Tlie manner of the acquisition of the property is imma-

terial. In the absence of express agreement to the con-

trary, all property acquired by or devolving upon a married

woman wiL. be held by her as if she were a feme sole.

After some judicial hesitation it has, however, now been

decided that a wife's separate capacity for acquiring pro-

perty does not entirely efface the common law doctrine

of the unity of husband and wife ; and as before the Act,

so now, a gift to a husband and his wife and a third person

confers only one moiety upon the husband and his wife

jointly {k).

Holding. The enjoyment and management of separate property

now pertains to a mai-ried woman independent of her

husband's control. She is, it seems, even entitled to an

injunction against her husband for the protection of her

rights {I). Special provisions are contained in ss. 6 to 9

of the Act as to powers of investment, which it is not here

necessary to particularise.

Disposition. Perhaps the most conspicuous of all the changes effected

by the Act are those by which a married woman is now

enabled to dispose of all her separate property under the

Act as freely as a feme sole. Separate property under the

Act (as above described) can be aliened where a deed is

required without separate examination or deed acknow-

ledged, or the husband's concurrence (ot) . But this does

(/c) Jupp T. Buckwell, 39 Ch. D.

148 ; 57 L. J. Ch. 774 ; £i/ram v.

Tull, 42 Ch. D. 306 ; ThornUy v.

T., (1893) 2 Ch. 227 ; 62 L. J. Ch.

370 ;
Mander v. Earris, 27 Ch. D.

166 ; 24 ih. Til ; 52 L. J. Ch. 680.

(i) Symonds v. Eallett, 24 Ch. D.

346 ; 53 L. J. Ch. 60 ; Woodv. W.,

19 W. R. 1049.

(m) RiddellT. Errington, 24 Ch. D.

220 ; 54 L. J. Ch. 293.
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not apply to interests vested before the Act in women
married before the Act, such not being separate property

under the Act (n) ; and though a married woman mort-

gagee can convey the mortgaged estate without her

husband's concurrence or deed acknowledged (o), she

cannot so convey real estate vested in her merely as a

trustee (p).

Again, testamentary power was given to married women Testamen-

by the Act of 1882 as to both real and personal separate
^^^°'^^^-

property ; but it was held that the power only extended

to property of which she was seised or possessed during

coverture ; so that in case of her husband's death, her will

had to be re- executed in order to be effectual to pass

property subsequently acquired [q). But now by th^

Man-ied Women's Property Act, 1893 (r), s. 24 of the

Wills Act is made applicable to the vrill of a manied

woman made during coverture whether she is or is not

possessed of or entitled to any separate property at the

time of making it, and the will need not be re-executed or

republished after the death of her husband. This appUes

to all wiUs of married women who die after the 6th of

December, 1893 («).

By s. 23 it is enacted, that for the purposes of the Act,

the legal personal representative of any married woman
shall in respect of her separate estate have the same rights

and liabiKties and be subject to the same jurisdiction as she

would be if she were living. The interpretation of these

words is by no means easy ; but it is submitted that their

effect is no more than to assimilate the admiaistration of

(n) Ite ffarris' Settled JEst., 28 tract, (1896) 2 Ch. 358 ; 65 L. J.

Ch. D. 171 ; 54 L. J. Ch. 208. Ch. 726.

(.) Re Brooke and Frcmlm'e Con- „ (?)
^'f"''^

^- ^:' 2? Ch. D 709 ;

tract, (1898) 1 Ch. 647; 67 L. J. IZJuT^'"^ tio^ V J'
Ch. 272 ; Se Drummond's Contract,

f''('^^ f
^h D 632 ;

Jam^ v /.

(1891) 1 Ch. 524 ; 60 L. J. Ch. 258
; ^}?^^l

^ C^"
?? .

f}
L J- Ch. 4o2

;

L Bio's SettUdEUa., 1897, 2 Ch. ^-ft,\-^^^lf,3^;/|;
65 ; 66 L. J. Ch. 635.

^^j ^^^.^ ^_ ^^^^^_ ^^^^^^ ^ ^_
{pl Se Sarkness and Allsop' s Con- 116 ; 64 L. J. Ch. 613.
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Intestate suc-

cession.

Married
"woman
trustee, &o.

the separate property imder the Act of a deceased married

woman to that of a,feme sole, but without prejudice to the

rights of her hushand [t). The executor or administrator

will at any rate succeed to a complete representation of

the deceased's personal estate, not merely taking as an

appointee under a power as formerly in the case of separate

estate in equity. A further consequence of this change

will be that separate property under the Act will now be

legal assets {u) . It is to be observed the section is not in

terms confined to personal estate, but it would be not a

little surprisiag if it should be held that it operates so as

to abolish, as far as married women are concerned, all the

rules as to the descent of real property. And it has been

held that the Act does not interfere with the law as to

intestate succession ; and that the rights of her heir, and

the curtesy of her husband as to realty, and the right of

her husband to the administration and beneficial enjoyment

of her personalty remain {v).

As an incident to the possession and enjoyment of pro-

perty the Act renders a married woman liable to the extent

thereof for the maintenance of her husband, children, and

grandchildren (x).

By ss. 18 and 24 it is provided that a married woman

may not only hold separate property beneficially, but she

may accept the offices of executrix or administratrix or

trustee, without her husband's consent, and without render-

ing him liable for any devastavit which she may commit (y).

She is expressly enabled to perform such administrative acts

as are necessary in such an ofiB.ce.

[t) Elder v. Pearson, 25 Ch. D.
620; 53 L. J. Ch. 174; Stanton y.

Lambert, 39 Ch. D. 628 ; 57 L. J.

Ch. 927.

(«) See Brandons. Hughes, [W^S)

1 Ch. 529 ; 67 L. J. Ch. 279.

(») Hope T. S., (1892) 2 Ch. 336;

61 L. J. Ch. 441. See rules as to

deposits in post office savings banl^,
and Scotch Act, 44 & 45 Vict. c. 21.

[x) Sects. 20, 21.

{y) See Se Ayres, 8 P. D. 168

;

but as to her husband's concurrence
in the conveyance of trust property,
see sup, p. 437.
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2. Contractualpowers under the Act.

439

We have seen that the second of the fundamental Power to con-

changes effected by the Act of 1882 was to confer on a ferred.

married woman the power of contracting in respect of, and

to the extent of, her separate property as if she were a

feme sole. The Act fui-ther adds that every contract

entered into by a married woman shall be deemed to be a

contract entered into by her with respect to, and to biad

her separate property, unless the contrary be shown ; and

that every such contract shall bind not only property

possessed by her at the date of the contract, but also all

the separate property which she may thereafter incur. It

was, however, held under this statute that a married

woman's contract was only vahd in case she had, at the

time of making the contract, free separate property not

subject to a restraint on anticipation (s). But now by the

Married "Women's Property Act, 1893 («), sub-sections

(3) and (4) of s. 1 of the Act of 1882 are repealed, and it

is provided that every contract entered into by a married

woman after December 5th, 1893 (otherwise than as

agent), shall be deemed to be a contract entered iuto by her

with respect to and to bind her separate property whether

she is or is not in fact possessed of or entitled to any

separate property at the time when she enters into such

contract, shall bind all separate property which she may

at that time or thereafter be possessed of or entitled to, and

shall be enforceable against all property which she may
thereafter, while discovert, be possessed of or entitled to

;

but the effect of a restraint on anticipation is preserved,

except that the Court is empowered to order and enforce

the payment of the costs of an action brought by a married

woman out of property subject to restraiat (b).

(z) Falliser v. Gurney, 19 Q.B.D. Leeh v. Driffield; 24 Q,. B. D. 98
;

519 ; 56 L. J. Q. B. 546 ; 2)eakln 59 L. J. Q. B. 89.

V. ZaMn, 30 Ch. D. 169 ; 55 L. J. {a) 56 & 57 Vict. o. 63.

Cli 44; Stogdon v. Lee, (1891) 1 (S) Hood-BarrsT. Cathcarl,{lS9S)

Q. B. 661 ; 60 L. J. Q. B. 669

;

1 Q. B. 873 ; 64 L. J. Q. B. 520.
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Bankruptcy.

Limitations
of the
remedy.

As a natural consequence of the power thus conferred,

a married woman who carries on a trade separately from

her husband (c) is, ia respect of her separate property, ren-

dered liable to the bankruptcy laws as if she were a feme

sole ; and she is deemed to be carryiug on trade so long as

any trade debts remain unpaid [d). A business may be

carried on separately from her husband within the mean-

ing of the Act notwithstanding that it is carried on ia the

house in which the husband and wife live together (e).

We have seen that, in equity, although effect was given

to the engagements of a married woman, by holding them

as binding on her separate estate, the remedy fell short of

that which, in the case of a man or a,feme sole, is juristicaUy

incident to a breach of contract, inasmuch as no judgment

could be enforced against her personally. And in con-

formity with this it was held, that judgment could not be

signed against a married woman under Ord. XIV. (/).

And though the remedy is enlarged by the above section,

it is still less extensive than that which is available in

other eases. Not only does the effect of a restraiat on

anticipation remaiu unaffected, so that property subject

thereto is during coverture protected against debts {g), but

apart from this, an unconditional judgment cannot even

now be entered up agaiust a married woman. Her power

of contracting being limited as above to her separate pro-

perty, not subject to restraint, the judgment can only

operate to this extent, and it must be framed accordingly [h).

(c) Mxp. CouUon, 20 Q. B. D.
249 ; 57 L. J. Q. B. 149.

{d) Re Sagnall, (1896) 2 Q. B.

407; 65 L. J. Q. B. 666; Re
Worsley, (1901) 1 Q. B. 309; 70

L. J. K. B. 93.

[e) Re Worsley, sup. ; and see

also as to the operation of remedy
under the section, Exp. Levene,

(1895) 1 Q. B. 328 ; 64 L. J. Q. B.

185 ; Exp. Boyd, 21 Q. B. D. 264

;

57 L. J. Q. B. 553 ; Re A Debtor,

(1898) 2 Q. B. 576 ; 67 L. J. Q. B.

820 ; Be Sandford, (1899) 1 Q. B.

666 ; 68 L. J. Q. B. 386 ; Relynes,

(1893) 2 Q. B. 113; 62 L. J. Q. B.

372.

(/) Burrant v. Ricketts, 8 Q. B.

D. 177.

(g) See Pelton v. Harrison, (1891)

2 Q. B. 422 ; 60 L. J, Q. B. 742

;

JBriggs T. Ryan, (1899) 2 Ch. 717;

68 ij. J. Ch. 663; Barnett v.

Howard, (1900) 2 Q. B. 784; 69

L. J. Q. B. 995.

(A) Bursill T. Tanner, 13 Q. B. D.
69i ; Draycote v. Harrison, 17 ii-

147.
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Moreover, the remedy of a creditor affects only tlie pro-

perty, and a judgment cannot be enforced hj committal («').

By s. 4 separate estate is declared to include any pro-

perty subject to a general power of appointment wMch
a married woman may have exercised by her will, but

such property is not liable in the event of her bank-

ruptcy {k). It has been held that property so appointed

is not liable to the payment of debts incurred before the

Act (l), but even apart from the Act of 1893, appointed

property was applied to the discharge of contracts entered

into at a time when the married woman had no separate

estate (m)

.

A wife may enter into a binding contract with her hus-

band as well as with a third person (n) ; but special provi-

sion is made by s. 3 of the Act that, in the case of a loan

by a wife to a husband for the purpose of any trade or

business carried on by him or otherwise, she can only

prove in respect thereof in his bankruptcy or in the case

of his death insolvent after all his other creditors for

valuable consideration have been paid in full (o) . But

notwithstanding the words " or otherwise," it would seem

that the section does not apply to a loan to a husband who

is not in business (p) , and that the wife does not necessarily

labour under the onus of proving that the loan was not for

the purposes of business (5) . The section, moreover, does

not prevent the retainer of her debt by a widow who is

executrix (r)

.

(i) Scott V. Morleij, 20 Q. B. D. 374 ; 14 ib. 831 ; 55 L. J. Q. B. 55
;

120 ; 57 L. J. Q. B. 43 ; Doiom v. McGregor v. McG., 20 Q. B. D. 529.

Fletcher, 26 Q,.'B.'D. II. As to the (o) See Se Gmese, 16 Q. B. D.
extent of the personal liabOity, see 700 ; 55 L. J. Q. B. 118 ; Tarn t.

alsoiJoii»sonv.i3(«es,(1894)2Q. B. Finmerson, (1896) 1 Ch. 652; 64

577 ; 63 L. J. Q. B. 759 ; Peltoiiv. L. J. Q. B. 468.

Sarrison, (1892) 1 Q. B. 118 ; 61 {p) Macintosh v. Fogose, (1895) 1

L. J. Q. B. 144. Ch. 505; 64 L. J. Ch. 274 ; Ee
(k) Exp. Gilchrist, 17 Q. B. D. CUrhe, (1898) 2 Q. B. 330.

167, 521 ; 55 L. J. Q. B. 528. {q) Re Gronmire, (1901) 1 Q. B.
n) Boper V. Doncaster, 39 Ch. D. 480

; 70 L. J. K. B. 310 ; seeFaget

482; 58 L. J. Ch. 215. v. P., (1898) 1 Ch. 470, 474; 67

tm) Wilson v. Ann, (1894) 1 Ch. L. J. Ch. 266.

649 ; 63 L. J. Ch. 334. (r) Crawford y. Mag, 45 Ch. D.
(n) Sutler v. B., 16 Q. B. D. 499.

441
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By s. 11, express provision is made for the effecting of

life assurances by husbands and wives for their mutual

benefit and that of their children, and for the appointment

of trustees of the policy moneys and their protection against

the debts of the insured, so long as any of the trusts de-

clared thereof remain unperformed (s).

Ante-nuptial The liability of husband and wife for the ante-nuptial

debts of the wife is under the various statutes a matter of

some complication ; but a brief summary of the law thereon

must suffice. The case of women married before the Act

of 1 870 is now of little practical importance. Generally,

it may be said that on marriage the husband became liable

to all his wife's debts, and the wife, whose property iu pos-

session at once passed to her husband, was ipso facto released

therefrom.

Act of 1870. The Act of 1870 enacted that a wife shall be liable to be

sued for, and any property belonging to her for her sepa-

rate use shall be liable to satisfy, her debts contracted before

marriage as if she had continued unmarried (t) ; and since

that Act, a restraint on anticipation has been no protection

against ante-nuptial debts (m) . But if no property of the

wife was reserved to her separate use on the marriage,

there was no remedy against her. The same section re-

lieved the husband from all liability in respect of these

debts.

Act of 1874. The Act of 1874 did not affect the wife's liability, but

rendered the husband liable for ante-nuptial debts of the

wife to the extent of any property passing to him Jure

mariti at the marriage or during the marriage {x)

.

Act of 1882. Both these Acts are repealed by that of 1882, ss. 1-3

and 14 of which now regulate the liability for ante-

nuptial debts of women married since the Act. Under

(s) See iJe Bavies' Policy, (1892) London and Frovincial Bank v. Bogk,

iCh. 90 ; 61 L. J. Ch. 650 ; Turn- 7 Ch. D. 773 ; Axford v. Reid, 22

bull V. T., (1897) 2 Ch. 415 ; 66 Q. B. D. 548 ; 58 L. J. Ch. 230

;

L. J. Ch. 719. Jai/ T. Robinson, 25 Q. B. D. 467;

[t) 33 & 34 Viot. 0. 93, s. 12. 59 L. J. Q. B. 367.

[u) Sanger v. <S., 11 Eq. 470; [x) 37 & 38 Viot. u. 50.
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these the -wife after marriage remains liable not only

to the full extent of her separate property but also

personally (y), and the husband is only liable to the

extent of property acquired from or through his wife. It

win be seen that he can now only so acquire property by

gift, settlement, will, or intestate succession, and the Court

is 6mpowered in an action against him to direct an inquiry

or proceedings for the purpose of ascertaining the value of

property so acquired (s).

Sect. 19 of the Act expressly preserves the effect of any

marriage settlement or agreement for a settlement, and of

any restriction against anticipation attached to the enjoy-

ment of property or income by a married woman under

any instrument
;
provided, however, that no such restric-

tion contained in any settlement of a woman's own property

made or entered into by herself shall have any validity

against ante-nuptial debts («), and that no settlement or

agreement for a settlement shall have any greater force or

validity against her creditors than a like settlement or

agreement for a settlement entered into by a man. The

principles of equity affecting voluntary settlements entered

into by men have already been considered (b).

The provisions of the Act as to the rights and liabilities

of married women in matters of tort, and as to procedure

and evidence, are too remote from the subject of equity to

call for exposition here.

(y) Robinson v. Lynes, (1894) 2 v. Wharton, (1891) 1 Q. B. 491 ; 60

Q. B. 577 ; 63 L. J. Q. B. 759. L. J. Q. B. 233.

„ ., -r, {") Sanger \. S.; Axfordy. Reid,
(a) See^ecAT. PidJW, 23Q.B.D. sup.

316 ; 58 L. J. Q. B. 516 ; Surman (b) Supra, p. 64 et seq.
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GHAPTEE YIII.

INFANTS.

I. Cruardianship.

1. Obsolete species of Chiardianship.

2. Guardianship of Parents.

3. Testamentary Guardians.

4. Guardians appointed by a Stranger.

5. Guardians appointed by the Court.

II. Maintenance.

1. Out of icliat Property directed.

2. In uliat circumstances.

III. Adcancement.

1. Under a Power.

2. In absence of a Power.

Note.— Jurisdiction as to Lunatics.

ttuardianship.
j_ _A.paei' from, statutory enactments, the Court of

Chancery from the earliest times exercised a very henefioial

jurisdiction over infants; and that jurisdiction has now been

conferred upon the Chancery Division of the High Court

of Justice {a) . The greater part of the law respecting

this subject relates to the incidents and characteristics of

guardianship ; the first and most important duty before

ua, therefore, is to enumerate the different species of

guardians which are recognised in equity, and to ascertain

the powers and responsibilities of each.

{a) 36 & 37 Vict. c. 66, s. 34.
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The fullest discussion of the subject is found in the

leading case of Eyre v. The Countess of Shaftesbury {a), in

which the whole jurisdiction of the Court in matters of

guardianship was passed under elaborate review. "We

shall presently have to advert to the precise points raised

and settled in this case; but before doing so there are

some matters reqjiiring consideration which were only

incidentally refeiTed to therein.

1. Obsolete species of guardianship.

At different periods of the history of equity, several Obsolete
n , . 1 . 11-11 species of

species 01 guardianship were recognised which have now guardianship.

little more than an antiquarian interest. Some having

been expressly abolished by statute, and others having

fallen into desuetude, it is only necessary here to enumerate

them : we refer to guardianship in chivalry, guardianship

in socage, guardianship by the appointment of the Eccle-

siastical Courts, guardianship by election and by custom,

and guardianship under 4 & 5 Ph. & Mary, c. 8.

2. The guavdiamhip ofparents.

By nature and nurture the father is indisputably the Guardianship

guardian of his children {b), and he may exercise the rights

of guardianship even in opposition to their mother (c).

Until quite recently the Courts so respected this natural

right as to refuse, save under very exceptional circum-

stances, to enforce a contract entered into by a father to

give up to his wife the custody and education of their

children {d), on the ground that it was opposed to public

policy. 33ut by 36 Vict. c. 12, it was enacted that no 36 Vict. c. 12.

agreement contained in a separation deed made bet-neen

the father and mother of an infant shall be held to be

invalid by reason only of its providing that the father

(«) 2 P. Wms. 103 ; 2 W. & T. («) Mxp. M'Clellan, 1 Dowl. 81.

^(JS SopkUu, 3 P. Wms. W Sop. v. S., 8 De G. M. & G.

152. 731 ; Swifl v. S., 34 Beav. 266.
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Court super-

intends
guardianship.

When
guardianship
of father

interfered

with.

Insolvency,

desertion,

shall give up the custody or control of such Infant to the

mother, provided that no Court shall enforce such agree-

ment if it shall be of opinion that it will not he for the

benefit of the infant to do so (e).

But an agreement by a husband before marriage that

his children shall be brought up in a particular religion is

not binding on him, and will not be enforced (/) , unless,

indeed, he has by gross moral turpitude forfeited his rights

or has abandoned his right to educate his children ia his

own religion (g).

Though no Court had inherent power actually to deprive

a father of his legal right as guardian, his exercise of his

natural guardianship was subject to the superintendence of

the Court, which would, if necessary, interfere between him

and his children by appointing a person to act as guardian.

This part of its jurisdiction was well established in the

case of Welledey v. Beaufort (Ji) ; but in order to justify

such interference there must be strong circumstances show-

ing that it will be for the benefit of the children.

Thus, prior to 36 Vict. c. 12, the mere fact of the

father's poverty, or even insolvency, would not suffice (f)

;

nor would acts amounting to severity or harshness, unless

extreme, or of such a nature as to corrupt the morals of

his children {k). Even where a father was liviag in

adultery, but did not bring his children into contact with

his paramour, the Court refused to deprive him of theii'

custody {}).

But where, coupled with insolvency, the character of the

father is bad {m), or he has deserted his children («), or

[e) See Condon v. Vollum, 57

L. T. E. 154.

(/) Agar-Mlis v. Laseelles, 10

Ch. D. 49 ; 24 ib. 317 : 53 L. J.

Ch. 10 ; Ee Browne, 1 Ir. Ch. K.
151 ; Re Violet Kevin, (1891) 2 Ch.

299 ; 60 L. J. Ch, 542.

iff)
Andrews v. Salt, 8 Ch. 622,

637 ; £e Clarke, 21 Ch. D. 817 ; 51

L. J. Ch. 762; £e Newton (infants),

(1896) 1 Ch. 740; 65 L. J. Ch. 641.

(A) 2 Kuss. 1 ; 2 Bh. N. S. 124.

See Smart v. S., (1892) A. C. 425
;

61 L. J. P. C. 38; Re A. and B.,

(1897) 1 Ch. 786; 66 L. J. Ch. 692.

(i) Kilpatriek v. K., Macph. 143;

In re Fynn, 2 De G. & Sm. 457.

[k] Curtis v. C, 5 Jar. N. S.

1147; Re Spence, 2 Ph. 252.

(I) BallM. B., 2 Sim. 35.

(»() :Exp. Mountfort, 13 Ves. 44.i.

(n) Creuze v. Eunter, 2 Cox, 242.
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is endangering their property or neglecting their educa-

tion (o), there is sufficient ground for interference.

Even in the absence of any pecuniary difficulties of the immorality,

father, if his habits ai'e notoriously immoral, and such as

are likely to corrupt his children, or imbue them with irre-

ligious notions, the Court has not hesitated to remove them

from his control [p). Habits of habitual drunkenness and

profanity have led to the same result [q).

The power of the Court in this direction has been con- 2 & 3 Vict,

siderably and advantageously extended by statute. First,
''' '

by 2 & 3 Vict. c. 54, the Court was enabled to give to a

mother access to her children, and even custody of them,

up to the age of seven years, in case of ill-treatment by her

husband. More recently this Act was replaced by 36 Yict. 36 vict. o. 12.

c. 12, which empowers the Court upon petition of a mother

by her next friend, to give her a right of access to any

infant under sixteen years of age at such times and subject

to such regulations as may seem proper, or to order that

any such infant shall be delivered to the mother and

remain under her custody and control until it shall attain

that age, subject to such regulations as may seem proper.

In determining wliat under this Act are a mother's rights,

the Court will have regard to three matters : the paternal

right, the marital duty, and the infant's interest (r). By
the Custody of Children Act, 1891 (s), the Court is em- 54 Vict. o. 3.

powered to refuse to order the production or delivery up of

a child even to its parent, if it is of opinion that the parent

has deserted the child or otherwise so conducted himself as

to render himself an unsuitable person to have such custody.

The infant's interest is the paramount consideration {t)

.

Apart from statute, it had been decided that in case of

(o) Se England, 1 R. & M. 499
;

(r) Re EMerton, 25 Ch. D. 220
;

Thomas v. Roberts, 3 De G. & Sm. 53 L. J. Ch. 258 ; Re Taylor, 4

768. Oil. D. 157.

(p) Shelley v. WesthrooTce, Jao. ,. c, ViVt p •!

2&l\WelUsUy v. Beatifort,'2.-Russ. 1. ^^> "* ^^°^- " '^

In) De Manneville v. Se M., 10 {t) ReGyngall,(n%i)iQ,.'B.iZ2;

Vel. 62. 62 L. J. Q. B. 559.
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Eights of a the death of a father without his haviag appoiated a testa-

^° ^'^' mentary guardian as hereafter mentioned, the mother, if

surviving, became the natural guardian of the children (m).

The mother's guardianship or right to the custody of her

illegitimate child has now been allowed (x) ; but neverthe-

less, the natural claims of a mother as to her children were

very insufficiently recognized. The statutes already cited

operated in some degree to favour her rights, but their

operation has been largely superseded by the more exten-

sive enactment presently to be noticed.

3. Tesfamentanj guardians.

Testamentary J3y 12 Car. II. c. 24, power was conferred upon a father,

12 Car II
even though a minor, of appointing by deed or will guar-

0. 24.
, dians for his legitimate childi'en during minority. Now,

by 1 Yict. c. 26, a minor can no longer make an effectual

will for any purpose ; but the power of a minor to appoint

a guardian by deed still remains. The statute conferred

no corresponding power on a mother, and her natural

guardianship is superseded by the father's testamentary

appointment : the mother, however, may of course be

appointed herself to the office.

GuardiansMp TJje hardship wrought on mothers by this Act has but

recently been relieved by the provisions of the Gruardianship

of Infants Act, 1886 {y). By this Act it is provided that

on the death of the father of an infant, the mother, if sm'-

viving, shall be guardian either alone (if no guardian has

been appointed by the father) or jointly with any guardian

appointed by him (s) . It further enables the mother of

any infant by deed or will to appoint guardians after the

death of herself and the father of such infant (if such

infant be then unmarried) ; and where guardians are

appointed by both parents, they are to act jointly. It also

(m) Villareal v. Mellish, 2 Swanst. {y) 49 & 50 Vict. c. 27, as. 2, 3.

633. (z) See Re G [an infant),

(x) Barnardo t. MeEugh, (1891) (1892) ] Ch. 292 ; 61 L. J. Ch.

A. C. 388 ; 61 L. J. Q. B. 721. 4iJ0.

Act, 1886.
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enables her to make a provisional nomination of some fit

person or persons to aot jointly with the father after her

death, and the Court, after her death, if it be shown that

the father is for any reason unfitted to be the sole guardian

of his children, may confirm the appointment so made, or

make such other order in respect of the guardianship as

the Court shall think right. Guaxdians imder this Act
are to have the powers of guardians appointed under

12 Car. II. 0. 24. Further, the Court may, upon the

application of the mother of any infant, make such order

as it may think fit regarding the custody of such infant,

and the right of access thereto of either parent, having

regard to the welfare of the infant, the conduct of the

parents, and the wishes as well of the mother as of the

father (a). The Court now has jurisdiction to entirely

override the common law rights of a father in relation to

the custody of his infant children, and to give equal

weight to the wishes of the mother (b).

No particular form of words is required for the appoint- Ho-w ap-

ment of a testamentary guardian. Such expressions as P°"^'s'i-

"my son and daughter to be under the care and direction

of A. and B." (c), and a direction to C. to " take the care

and management of my children" (flf), have been held

sufficient. But where the words used refer only to the

property of the children

—

e.g., "to be guardian of the

estate " of the children—they will not constitute a person

a guardian (e)

.

The leading case of Ut/re v. Shaftesbury (/) decides that Passes by

where more than one guardian is appointed by will the
^'^^^^'^^ P-

office passes to the survivor. A testator may, under the

statute, give to the survivor the power of nominating a

[a) See He WiUen, 57 L. T. R. 1 Ch. 786 ; 66 L. J. Ch. 392.

336. For rules of procedure under (c) Bridges v. Sales, Mos. 108.

this Act, see W. N. Peb. 4th, \cl) Miller^r. Sarris, li Sim. 5i0.

1888. («) -S« Noriury, 9 I. R. Eq. 134.

ib) Re A. anclB. {infants), (1897) (/) 2 P. "Wms. 103.

S. G G
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Testamentary
guardian a
trustee.
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marriage of
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Powers of
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ence of the

Court.

Bankruptcy.

successor to one who has died (gr) ; but guardianship is not

assignable. Delegatus non potest delegare (h)

.

It is open to a testamentary guardian to disclaim the

office before acting therein («) ; but after acting in the

office he cannot renounce it {k).

A testamentary guardian is a trustee ; so that the Statute

of Limitations does not run in his favour in an account

between him and his ward (/). The claim of the ward

may, however, be lost by a long acquiescence in the acts of

the guardian (w)

.

Testamentary guardianship is clearly not determined by

the marriage of a male ward («), nor, it would seem, by

the marriage of a female ward (o)

.

The powers of a testamentary guardian are extensive.

He is generally entitled to the custody of the persons of

his wards {p) ; and unless some contrary wish is expressed

by the father (q), he may regulate and superintend their

education, and compel their obedience (r)

.

Parental guardianship being subject to the superintend-

ence of the Court, a fortiori so also is a testamentary

guardian. Under the Act of 1886 (s), the Court may, in

its discretion, on being satisfied that it is for the welfare of

the infant, remove from his office any testamentary

guardian or any guardian appointed or acting by virtue of

that Act, and, if it thinks fit, may appoint another

guardian in the place of the one so removed.

It was held under the earlier and less stringent law that

the bankruptcy or insolvency of a testamentary guardian

(y) In the goods ofParnell, L. E. 2

P. &D. 379.

(A) Mellish v. De Costa, 2 Atk. 14.

(i) O'Keeffe v. Casey, 1 S. & L.
106.

{k) Spencer v. ChesterJieU, Ajnb.

146.

(Z) Mathew v. Brise, 14 Beav. 341.

(m) Sleeman\. Wilson, 13Eq. 36.

(k) Eyre v. Shaftesbury, 1 P.

Wms. 103.

(o) Roach V. Garvan, 1 Ves. sr.

160.

{p) Sxp. E. of Ilchester, 7 Ves.

381.

(?) Knott T. Cottee, 2 Ph. 192.

(r) Ball v.S.,3 Atk. 721 ; Tre-

main's Ca., 1 Stra. 173; G ^v.

Z , (1891) 3 Ch. 126; 60 L. J.

Ch. 705.

(s) 49 & 50 Vict. c. 27.
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would justify the appointment of a person to take his

place (t) ; tut the mere fact of a guardian having a

pecuniary interest in the death of his wai-d, will not, as in

Roman law, disqualify him for his office, or he a ground

for superseding him {u).

In the superintendence of testamentary guardians by
the Court there is an element to be considered which is

wanting in the case of parental guardianship, namely,

that the wishes of the father (and now, as we have seen, of

the mother also), both express and implied, are regarded

with respect ; but since in cases where questions as to these

arise the principles applied are similar to those which

regulate the conduct of guardians appointed by the Court

itself, we shall, to avoid repetition, postpone their discus-

sion until dealing with this last species of guardianship.

4. Guardians appointed by a stranger.

The power of a stranger to appoint guardians of an Giardians

infant during his father's life can only be derived through strangers.

the waiver of his ria-ht by the father. One of the cases Waiver by
father,

most frequently cited with reference to this is Potcel v.

Cleaver (x), where a testator gave considerable legacies to

his sister, her husband, and their infant children, upon the

express condition that his executor should be guardian of

the children during minority. The father acquiesced in

the arrangement, accepted the benefits conferred upon

him, and received the maintenance provided for the

children. Afterwards he wished to resume the guardian-

ship himself. This was refused, as not being consistent

with the interests of the children (^)

.

It is necessary in such cases that there should have been

a voluntary waiver of his rights by the father. The Court

will not interfere to compel him to do this simply because

{t) Smith V. Bate, 2 Dick. 631
; («/) See also Co feioM v. ifom«, Jac.

Seysham \. S., 1 Cox, 179. 257, n. ; Andrews t. Salt, 8 Ch. 622,

(k) Morgan v. Dillon, 9 Mod. 135. 640 ; Re Newton, (1896) 1 Ch. 740 ;

(x) 2 Bro. C. 0. 499. 65 L. J. Ch. 641.

G G 2
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a stranger ofPers to maintain the children (z) ; and it is

open to a father to rescind and abandon an agreement of

this nature at any time before it has been acted upon so as

to alter the status of the child («).

Gruardianship created in this manner is of course subject

to the supervision of the Court, on the same principles as

testamentary guardianship.

Gruardians
appointed by
the Court.

Wten the
jurisdiction

arises.

5. Guardians appointed by the Court.

Whatever may have been its origin, as to which there

has been much learned dispute, it was a well-established

part of the jurisdiction of the Court of Chancery to appoint

guardians of infants when necessary ; and this jurisdiction

is now, as we have seen, vested in the Chancery Division of

the High Court of Justice.

The jurisdiction arises whenever an action is commenced

in Chancery relative to the estate or person of an infant,

and none the less because the father or a testamentary

guardian is alive [b) ; or if without suit an order for main-

tenance is made on summons in Chambers (c), or on a

petition respecting money belonging to an infant paid into

Court id). In all these cases an infant is said to become a

ward of Court. But in order to the exercise of the

jurisdiction it is generally necessary that some property of

the infant should be in its power (e) ; and thus when it is

desired to make an infant a ward of Court it is usual to

settle a sum of money or other property on him for the

purpose (/) . The jurisdiction, however, is not limited to

such cases, being inherent by virtue of the prerogative

which belongs to the Crown as parens patrice ((/). In

addition to the above general powers of the Court, the

[z] Lyons v. Bleniin, Jao. 245,

264 ; Eo lynn, 2 De G. & S. 457.

(a) Bill v. Gomme, 1 Eeav. 540

;

5 My. & Cr. 680.

(b) Sutler v. Freeman, Amb. 303

;

Be Pereda T. De Mancha, 19 Oh. D.

451 ; 51 L. J. Ch. 204.

(c) Re Graham, 10 Eq. 530.

((^) Me Badge's Sett., 3 K. & J.

213.

21

{e) Wellesley v. Beaufort, 2 Euss.

(/) Se Lyons, 22 L. T. N. S. 770.

[g) Se Spence, 2 Ph, 247, 262;
Barnardo v. McBugh, (1891) A. C.

388, 395; 61 L.J. Q. B. 721.
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Gruardianship Aot, 1886, enables the Coiirt to appoint a

guardian or guardians to act jointly with the mother

whenever no guardian has been appointed by the father, or

whenever the guardian so appointed is dead or refuses to

act (A). But the fact that the mother has married a second

husband of a different faith is not of itself sufficient to

justify the exercise of the power, so long as there is no

personal misconduct or interference with the proper

bringing up of the infant (/).

Without any suit pending, and although the infant has Under

no property, the Court may upon petition appoint a
^

yg°'

guardian under 4 Geo. lY. c. 76, s. 17, to give consent to

a marriage (A-), or make an order for the delivery of an

infant to a person who has a right to its custody (l) ; or it

may appoint a guardian of the person and estate of an

infant ; but an infant does not in any of these cases become

a ward of Court.

The Coui't will not ordinarily appoint a married woman Married

(other than the mother) to be a sole guardian {m). When
^'''^i'nted''

two or more guardians are appointed by the Court, the alone,

office does not upon the death of one survive, as in the Office does

case of testamentary guardianship ; there must be a new ^°* survive,

appointment (n).

In the appointment of a guardian the wishes of the Father's

father of the infant, if alive, are regarded, even in the case followed.

of natural childi-en (o) ; and in their education, his wishes,

whether expressed or implied, are usually followed. In

the absence of a direction to the contrary, the Court pre-

sumes that he desires his children to be educated in his

own religion (j9). And it is immaterial that his religion

(A) He McGrath (infants), (1893) (o) Pechham v. P., 2 Cox, 46.

1 Ch. 143 ; 62 L. J. Ch. 208. (p) S,e Newhery, 1 Eq. 431 ; 1

(i) X. Y. Y., (1899) 1 Ch. 626

;

Ch. 263 ; Eawksworth y. R., 6 Ch.
68 L. J. Ch. 265. 539 ; Re Clarke, 21 Ch. D. 817 ; 51

(k) Me Woohcombe, 1 Madd. 313. L. J. Ch. 762; Montague v. Festing,

)' „ „ 28Ch. D. 82; JJe &««;««, 40 Ch.D.
[T] Re Spenoe, sup.

200 ; 57 L. J. Ch. 718 ; Re Violet
(m) Re Kaye, 1 Ch. 387. Nemn, (1891) 2 Ch. 299 ; 60 L. J,

(k) Bradshaw v. B., 1 Russ. 528. Ch. 542,
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Change of
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countenanced.
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be taken out
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under special

circum-
stances.

is not that of the Estatlished Church (i^). 'Ro pecuniary

benefit to the child will induce the Court to depart from

the coutse of religious instruction pointed out by the

father [r).

Where, however, children have been brought up in a

particular religion until they have reached such an age as

to have formed definite religious opinions, even though in

opposition to the wishes of the father, the Court is very

reluctant to interfere, because of the peril of unsetthng the

foundations of all faith by a compulsory change (s) ; and

the Court has sometimes conversed with the infant to

ascertain the extent of its knowledge and the character of

such opinions as it has formed it). A guardian has been

removed from office on changing his religion {tt).

In general the Court will not allow its wards to be taken

out of its jurisdiction [u] ; and if from special circum-

stances the removal is allowed, security will be required

for their return (x), and the Court must be kept iaformed

as to their whereabouts and treatment (y). The health of

a ward (2), the desirability of children living with their

parents (a), and the enlistment of a ward ia the army (J),

have been deemed sufficient grounds for permitting a

temporary residence beyond the jurisdiction. The ques-

tion is determined by what the Court esteems to be for the

benefit of the infant, always provided that it is satisfied of

obedience to its decrees (c). To remove a ward from the

jurisdiction without leave of the Oom't is a contempt which

will be severely visited on the offender {d).

(q) Talbot T. Shrewsbury, i My. &
Or. 672.

(r) Ibid. 686.

(s) Se Newtmi [infants), (1896) 1

Ch. 740; 65 L. J. Ch. 641; Ee
McGrath, (1892) 2 Ch. 496

; (1893)

1 Ch. 143 ; 62 L. J. Ch. 208.

(t) Witty Y. Marshall, 1 Y. & C.

Ch. 68 ; Stourton v. «., 8 De G. M.
& G. 760.

(tt) F. V. F., (1902) 1 Ch. 688.

(«) De Manneville v. De M., 10

Ves. 52.

(x) Jeffrys v. Vanteswarstwarth,

Barn. Ch. R. 141 ; Biffffs v. Terry,

1 My. & Cr. 675.

{y) Anon., Jao. 265, n. ; Logans.
Fairlie, Jac. 193.

(z) Wyndham v. W., 1 Kee. 467.

(a) Lethem v. Mall, 7 Sim. 141.

(b) Sochford v. Sockman, Kay,
308.

(«) Elliott V. Lambert, 28 Ch. D.
186 ; 54 L. J. Ch. 292.

[d) Rochford v. Sockman, sup.
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The Couxt may appoint guardians of an alien infant Guardians of

resident within its jiirisdiotion, and this notwithstanding infant,

that guardians may have been already appointed in the

child's own country (e) ; and though foreign guardians

are eligible to be appointed, the Court usually prefers a

person mthin its jurisdiction and control (/). The juris-

diction does not, however, apply to alien infants resident

abroad (g) . The Court will give effect to the orders of

foreign Courts with respect to such children, unless they

conflict with our own jurisprudence.

The Coui't reasonably acts with great circumspection and Marriage of

strictness respecting the marriage of its wards. Whether ^^^ ^"

they be male or female, and whether or not they have

parents or guardians living, it is necessary to apply to the

Court for permission before their marriage can take

place (A). To marry a ward without such permission is a

gross contempt of Court, and the husband, and all persons

aiding and abetting the marriage, are liable to imprison-

ment (i) ; ignorance of the fact that the infant is a ward

does not excuse the contempt (A). Where there is reason

to suspect an unauthorized marriage, the Court wiH, by

injunction, restrain it, and interdict any communication

between the ward and her suitor (l).

A guardian appointed by the Court is commonly Guardian to

required to give security that the ward under his care
g''^^ se<=^"'y-

shaU not marry without leave of the Court ; and if he is

suspected of any connivance at an unsanctioned intimacy,

the ward will be removed from his care and custody, and

committed to the care of others (;»).

{«) Stuart T. M. of jBate, 9 H. L. (A) Smith v. S., 3 Atk. 305.

440, 464 ; Nugent v. Vetzera, 2 Eq.
(j) Wortham v. Femierton, 1 De

704. G. & Sm. 644; Exp. Mitchell, 2

(/) Johnstone v. Seattle, 10 01. & j^^-^^ 173.

^' ,*?•„ /.77- OS nv, -n (k) More T. M., 2 Atk. 157;

[g)
Jrown y-Collms, 25 Ch. D.

^^Vferfs Case, 3 P. Wms. 116.
56; 53X1. J. Ch. 368; and see -Ke

/, , ty; 7j iav^=
Wllloughby, 30 Ch. D. 324 ; 64 L. J. (^ -P«'»-«« v. Grutchfield, 14 Ves.

Ch. 1122 ; Re Bourgeoise,i\ Ch.V). 206.

310. ('») Tombes v. Biers, Dick. 88.
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Marriage Wlieii the Coiort grants leave for a marriage to take
settlements.

^^^^^^ -^ -^ ^g^ygf^^ ^q ggg ^j^jg^t a proper settlement of the

ward's property is made ; and to this end it will direct an

inquiry in Chambers as to what settlement is proper («).

The nature of the settlement depends upon many circum-

stances, such as the fortune, station and conduct of the

husband, and the extent of the property of the ward (o).

"Where a marriage has taken place without the permis-

sion of the Court, the husband will be compelled to execute

a proper settlement, and can only purge his contempt by

doing so. Such a case will, of course, be treated more

strictly against the husband than where he has acted

openly; usually the settlement will entirely exclude the

marital right and interest {p) ; but this rule has been

relaxed where there has been no great difference in fortune

between the parties (j) and where the husband has acted

in ignorance (r).

Settlement by When a female ward of Court comes of age, she may
TPTTl flip TFfl Tn

on majority, generally settle her property as she pleases; but the

Court will so far retain her property as to see that her

action is free (s). An improper settlement, though made

after her attaiaing majority, may be rectified at her

request (t), and this has been done after a considerable

lapse of time {ii) . Where the Court has approved a settle-

ment, it will not allow its purpose to be defeated by the

parties delaying the marriage until the lady is of age («).

18 & 19 Vict. Previous to 18 & 19 Vict. e. 43, infants could not make

binding settlements on their marriage, nor could the Court

give validity to their settlements by adding its sanction (y).

(») Smithv. 8., 3 Atk. 305 ; Leeds G-. & S. 161 ; and see as to form

V. Barnardiston, 4 Sim. 538. of settlement, Se Sampson and Wall,

lo) Ball V. Coutts, 1 V. & B. 303
;

25 Ch. D. 482 ; 53 L. J. Ch. 457.

Meld v. Moore, 7 De G. M. & G. («) ^«s!:<^« v. Eabey, 2 S. & S.

691 ^^^' "
/"vTTTJ IT- 7- 10T3 (0 iO«ff V. Z., 2S. &S. 119.
{p) Wade V. EopUnson, 19 Beav.

^^Jj ^J^ ^_ p | ^g ^^^^_ 227.
6'3-

[x) Mobson v.Ferraby, 2 CoU.

(}) Ball v. Coutts, sup. 412.

[r) Eichardson v. KerrifieU, 4 De Ij/) Savill v. &, 2 Coll. 72.
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By that statute (explained by 23 & 24 Yict. c. 83), infants

not being under twenty if male, or seventeen if female,

can now, with the approbation of the Court, make binding

settlements of their real and personal estate in possession

or otherwise on theu" marriage. A covenant to settle after-

acquired property is within the Act (s) . The Court may,

under this Act, direct a settlement of an infant's property

after marriage («), but it has no power to compel a ward of

Court to make a settlement (b) . An infant's settlement

made without the sanction or confirmation of the Court

may be repudiated after attaining full age, if the applica-

tion to this effect is made within reasonable time (c).

II. Maintenance.

Another prominent featiire in the jurisdiction of the

Chancery Division of the High Court of Justice respecting

infants is its power ia certain cases to make provision for

their maintenance out of the income of their property (d).

The first question is out of what property maintenance can Maintenance,

be directed; the second, in what circumstances it wiU be

directed.

1. Out of wliat property maintenance can he directed. out of what
directed.

(1.) The clearest case is where a fund is expressly given Express fund,

to a person for the maintenance of childxen. This may or

may not be so done as to create a trust for the children

:

fzl Moore v. Johnson, (1891) 3 Ch. Seatm v. S., 13 App. Gas. 61 ; 67

48-'60L J Ch. 499; Hamilionr. L. J. Ch. 661; Icinh v. Z., 40

S '

fl892') 1 Ch. 396 ; 61 L. J. Ch. Ch. D. 290 ; 58 L. J. Ch. 306.

220 {e) Mu-ardsv. Carter, {1S93)A.G.

(a) Be Sampson and Wall, sup.

;

360 ; 63 L. J. Ch. 100 ;
Farrington

EeFhillips 34 Ch. D. 467 ; 66 L. J. v. Forrester, (1893) 2 Ch. 461 ;
62

Ch 337 ; Re Potter, 7 Eq. 484. L. J. Ch. 996.

(b) B«cktmster y. B., 35 Ch. D. («0 WelUsley v. W., 2 Bh. N. S,

21 afBrmed hy H. L. sub mm. 133.
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Income of

express fond.

Under
powers.

23 & 24 Vict.

0. 145.

in the former case the person so receiving the fund is

accountable for its proper application ; in the latter he is

not(e). It is a matter of course depending upon the

language of each particular instrument whether there is a

trust or not ; hut where the gift is made to a person who

is already legally hound to maintain the children—for

instance, to their father—it requires a strong case to

establish it as a trust ; the presumption is that it is intended

to confer a beneficial interest (/)

.

(2.) More commonly the income only of a fund is left

for the maintenance of children ; and in this case the

person to whom it is so given is entitled to receive it as

long as he continues properly to maintain them (g) , and

even though the language he such as to create a trust for

maintenance, no account will be directed unless a special

case is made out showing that some of the children have

not been provided for (A) . When some of the children

originally comprised in such a gift have come of age, the

whole fund remains applicable, if necessary, to the main-

tenance of those who are still infants ; hut if this is not

necessary, the shares of the adults may be paid them («).

(3.) It is usual in wills and settlements which confer

property on infants, to insert powers for their mainten-

ance ; and under such powers trustees can safely apply

either income or capital for that purpose, provided, of

course, that they act within the terms of the power, and

that their exercise of the power is bond fide and reason-

able {k). If they refuse to do so the Court will not readily

interfere with their discretion {I).

It having been found that hardship was often occasioned

by the omission of such powers, a general power of apply-

ie) Andrews v. Fartington, 2 Cox,

223.

(/) Byne \. Blackburn, 26 Beav.

41.

[ff)
Eadow V. H., 9 Sim. 438.

\h) Mora v. M., 33 Beav. 88;

Saikes V. Ward, 1 Ha. 450.

(i) Berry t. Bryant, 2 Dr. &
Sm. 1.

[k) Talbot V. Marshman, 3 Ch.

622. See Jackson v. Farrott, (1896)

1 Ch. 281 ; 65 L. J. Ch. 281.

[l) Bryant v. BickUy, (1894) 1

Ch. 324 ; 63 L. J. Ch. 197.
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ing an infant's property for his maintenance and education

was given by Lord Cranworth's Act (m) . And by 44 & 45 44 & 45 Vict.

Vict. c. 41, s. 43, it is enacted, that where any property is ' '

"'

held by trustees in trust for an infant, either for life or for

any greater interest, and -whether absolutely or contingently

on his attaining the age of twenty-one years, or on the

occurrence of any event previous to his attaining that age,

the trustees may, at their sole discretion, pay to the

infant's parent or guardian (if any), or otherwise apply

for or towards the infant's maintenance and education, the

income of that property, or any part thereof, whether there

is any other fund applicable to the same purpose, or any

other person bound by law to provide for the infant's

maintenance or education, or not. This power may be

excluded by the expression of a contrary intention in the

instrument conferring the infant's interest (w), but the

section applies whether the instrument comes into operation

before or after the commencement of the Act.

The power of maintenance thus given does not apply to Effects of the

property, the vesting of which is or may be postponed s*'^t^*°^y

beyond the age of twenty-one years (o) . Lord Cranworth's

Act conferred no power to allow maintenance where the

infant would not in any event become entitled to the

income. Thus where a legacy was given to a child con-

tingently on his attaining twenty-one, but the income was

meanwhile to be accumulated as part of the residuary

personal estate, maintenance could not be allowed thereout,

since the child was not even contingently entitled to the

income {p) . And the same holds good under the present

Act (q). But if the legacy is directed to be set apart for

the benefit of the legatees, whether it be specific or

pecuniary, the income may be applied for maintenance (r).

Im) 23 & 24 Vict. c. 145, s. 26. (p) lie George, 5 Ch. D. 837.

(n) Re Thatcher's Trusts, 26 Ch. (q) Se JudUn's Trusts, sup. ; Re

D 426 • 53 L. J. Ch. 1050. Dickson, 29 Ch. D. 331 ; 28 ib. 291
;

\o\ Re Jndkin's Trusts, 25 Ch. T). 54 L. J. Ch. 510.

743 • 53 L J. Ch. 496 ; Re breed's {r) Clements v. Pearsall, (1894) 1

Will 1 Ch. D. 228. Ch. 665; 63 L. J. Ch. 326; Woodin
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The effect of the Act has heen thus summarised : Where

the income will go along with the capital if and when the

capital vests, then the income is applicable for mainten-

ance, otherwise not (.s) ; and the Court of Appeal has

held (t) that where there is a gift to several persons con-

tingently on attaining twenty-one the member of the class

who first attains twenty-one does not become entitled to

the income of the whole fund, but those under twenty-one

can still be maiatained out of the income of their con-

tingent shares (ii)

.

Maintenance
(4.) Jq the absence of any such power, dii'ectory or

the Court. statutory, the Court has been wont to allow as main-

Out of what tenanee the rents, profits, or income of real or personal

property which is vested in possession in an infant {x)
;

and if it be so vested, maintenance may be allowed, not-

withstanding that it is liable to be divested by a condition

subsequent (y)

.

Maintenance cannot usually be given out of a vested

legacy payable at a future day, since it does not carry

interest until that time (z) ; still less where there is a prior

express trust for accumulation («) . But to these rules

there is this important exception, namely, that if a parent

or person in. loco parentis leaves to a child or to children as

a class a vested legacy payable infuturo, or a contingent

legacy, and the child or children is or are otherwise un-

provided for, the interest will be allowed as maintenance,

from the death of the testator {b) . But maintenance will

v. Glass, (1895) 2 Ch. 309; 64 L. J. 432 ; Ee Soicarth, 8 Ch. 415 ; but

Ch. 501; Sendersoii-JRoeY. Sitchtns, see Cadman v. C, 33 Ch. D. 397;

42 Ch. D. 302 ; 58 L. J. Ch. 860. 55 L. J. Ch. 833.

(s) Wolstenholme's C. A. ed. 7, (y) Taylor y. Jolinson,2'P. "Wilis.

p. 100. 504.

(t) Bnlford T. E., (1894) 3 Ch. (z) Descrampes v. Tumphm, 4

30 ; 63 L. J. Ch. 637, overruhng Bro. C. C. 149, n. ; Crickeit v.

Burt V. Arnold, (1891) 1 Ch. 671
;

Dolit/, 3 Ves. 10.

60 L. J. Ch. 470. {a) Sutler v. Freeman, 3 Atk. 68;

(u) See also Adams v. A., (1893) Hunt v. Farry, 32 Ch. D. 383 ;
55

1 Ch. 329 ; 62 L. J. Ch. 266 ; Arnold L. J. Ch. 659.

V. Burt, (1895) 2 Ch. 577 ; 64 L. J. (S) Incledon v. Mrlhcote, 3 Atk.

Ch. 830. 438 ; Brown v. Temperley, 3 Rusa.

{x) Dormer v. B., Rep. t. Finch, 263 ; Eavelock v. E., 17 Ch. D.
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-not be so allowed if the testator has made an independent

provision for it (J)

.

The Court will only in extreme cases resort to or autho-

rise the employment of an infant's capital for its main-

tenance (c).

2. In ivhat circumstances maintenance will he directed.

In both Lord Cranworth's Act [d ) and 44 & 45 Yict. WHen
c. 41, the granting or withholding of maintenance is

the^statu™'^^''

expressed to be " at the sole discretion " of the trustees ; discretion of

and it was decided that they might pay it to the infant's

father, who as natural guardian was held to come within

the words of the Act (e) . The present Act expressly pro-

vides for sach a case, but, as before, it appears that the

Court will not interfere with the discretion of trustees

which is honestly exercised (/).

In cases not within the Act, the Court has acted on the Apart from

principle that the father is bound to maintain his children, maintenance

and has accordingly refused to allow maintenance out of i>ot allowed

their property, except in cases where the father has been

unable to provide for them in a manner suited to their

fortune and position {g)

.

But if the property in question is the subject of a Exception;

marriage settlement, the trusts of which are a matter of s^wi^'^ f™<'-

contract, then if the settlement contains a trust for main-

tenance, a father is entitled to receive a proper sum for the

purpose, without reference to his ability (A). A mere

807 ; 50 L. J. Ch. 778 ; Collins v. (/) Jie Lofthouse, 29 Ch. D. 921

;

C, 32Ch. D. 229; 55L.J. Ch. 672. 54 L. J. Uh. 1087; Bryant \.

[b) See note (A), ante, p. 460. Eickky, (1894) 1 Ch. 324; 63 L.J.

(c) Davies v. Austin, 1 Ves. jr. Ch. 197.

247; Walker y. Wetherell, 6 Ves. (g) Fawknery. Watts, \ A.tt.iOS;

473 ;
Sarlow v. Grant, 1 Vem. 255

;

Mundy y. Howe, 4 Bro. C. C. 224
;

Re Tuer's Will Trusts, 32 Ch. D. 39; Mamlock v. if., sup.

65 L. J. Ch. 454. (A) Mundy y. Howe, sup. ; San-

id) Supra, p. 459. some v. Burgess, 3 Eq. 773 ; Tkomp-

{e) Re Cotton, 1 Ch. D. 232. son v. Grifin, Cr. & Ph. 317.
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power so to apply the income is not, however, sufficient to

entitle the father to this («).

A married woman having separate estate is now legally

liahle for the maintenance of her children, and might

therefore, perhaps, be considered to fall within the same

rules {k) ; hut a widow has been held entitled to main-

tenance for her children without reference to her ability,

whether remaining unmarried (/), or marrying again (m).

In deciding as to the necessity for maintenance, and its

amount, the Ooiu't will consider the state and condition of

the whole family (m), as well as the circumstances of the

parents (o), so as to enable an elder son to provide for his

brothers and sisters, or a child to minister to the com-

forts and necessities of its father and mother.

In questions of future maintenance, of course the prin-

cipal considerations are the extent of the fund and the

position in life of the infant ; but whatever these may he,

in allowing for past maintenance, only that which has been

actually and properly expended will be repaid {p).

Advancement
distinguished

from main-
tenance.

III. Admncemenf.

For maintenance, as we have seen, the capital of an

infant can rarely be resorted to. But in many cases it is

evidently to his interest that his capital should to some

extent, or even entirely, be laid out for the purpose of

providing an occupation for him in the world. Such an

application of capital is termed advancement, and is subject

(i) mison T. Turner, 22 Ch. D.

521 ; 52 L. J. Ch. 270.

(k) 45 & 46 Vict. 0. 75, s. 21.

(1) Lanoy v. D. of Athol, 2 Atk.

447 ; see Barnes t. Eoss, (1896) A. C.

625.

(m) Oreenwell v. (?., 5 Ves. 194;

Douglas v. Andrews, 12 Beav. 310.

(«) Pierrepont y. Cheney, 1 P.

Wms. 493.

(o) Eo^ch T. Oarvan, 1 Ves. er.

160.

(p) Bruin v. Knott, 1 Ph. 572.
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to rules quite different from those regulating payments

for maintenance and education.

1. Where there is an express power of advancement.

Yery frequently the instrument conferring property on Under express

an infant contains a power expressly authorising advance-

ment. "Where this is the case the terms of the power Power to

must be strictly complied with (g), and if it prescribes the
fgUo^'ed.''

amount which may be so disposed of, that amount cannot

be exceeded, unless, at least, the person to be advanced is

absolutely entitled to the fund, or the persons entitled in

default consent to the application (r) . If the power is

discretionary, the Court will not usually interfere with its

exercise (s), unless, indeed, the trustees whoUy refuse to

act or to exercise their discretion {t), or exercise it in what

is not a bona fide manner [u)

.

A wide construction is put upon the words " advancement Wiat com-

or preferment." They have been held to warrant the pur- advancmient

chase of a commission in the army (x), apprenticing in the

mercantile navy (y), the making of marriage settlements (s),

payment of the expenses of emigration {a), and payment

for plant and machinery for the purpose of startiag a child

in business [b).

But if a power of advancement is given for a limited Limited

purpose

—

e.g., to buy a commission in the army—and that P""^®''"

purpose becomes impossible of execution, the power (difPer-

iag ia this from a bequest for a special purpose) cannot be

exercised in any other way (c).

(q) Falmer v. WahefieU, 3 Beav. {x\ Cope t. Wilmot, I Coll. 396, n.

227. [y] JFijrrv. /r.,Prec. Ch. 12, 13.

{r) Therry T. Benderson, 15 L. T. (z) Lloyds. Cocker, 27 Beav. 645
;

452. Moper-Curzon v. E., 11 Eq. 452.

(s) UveseyY.Sarding,Ta.TD}L.i&0; {a) Re Long, 38 L. J. Ch. 125.

French v. Davidson, 3 Mad. 396. (i) Taylor v. T., 20 Eq. 155; and
(t) Lewis V. X., 1 Cox, 162. see Re Slockley, 29 Ch. D. 250; 64

(«) Molyneux v. Iletcher, (1898) L. J. Ch. 722.

1 Q B. 648 ; 67 L. J. Q. B. 392. (c) Re Ward's Tr., 7 Ch. 727.
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2. Where there is no express power.

In the absence of an express power, trustees can only

advance an infant at their own risk, since they will not be

allowed the sum paid unless the Court approves {d). It is

always, therefore, desirable in the first place to seek the

authority of the Court.

The purposes for which the Court will authorise advance-

ment are similar to those mentioned in the last section (e),

and need no further illustration.

As a rule, advancement can only be made out of a fund

to which the infant is absolutely entitled, but it has been

sanctioned in the case of equal legacies to a class with an

equal chance of survivorship, after the analogy of main-

tenance under similar circumstances (/). Where, however,

there is a limitation over to third parties, trustees can

never safely, nor will the Court, break in upon the capital

for any purpose, without the consent of those parties [g).

It being a father's duty to advance as well as to main-

tain his children, he will not be allowed to repay himseK

what he has advanced, out of the property of his child (A)

;

and it is doubtful whether the same would not apply to

a mother («') ; but an advancement will clearly be made

for the child if the father is unable to do it (k).

NOTE.

Jurisdiction as to Lunatics.

This is a convenient place in which to mention a matter

which does not, strictly speaking, fall within the limits of

[d) Lee v. Brown, i Ves. 362, 368.

[e) Evans v. Masseij, 1 T. & J.

196 ; Franlclin t. Green, 2 Vem.
137 ; Wakh t. W., 1 Drew. 64.

(/) Franklin v. Oreen, sup. And
see Jee v. Audley, 1 Cox, 324 ; lie

Zowman, (1895) 2 Ch. 348 ; 64 L. J.

Ch. 567 ; Miehell v. Zoe, (1898) 2

Ch. 567 ; 67 L. J. Ch. 662.

{ff)
Lee T. Broivn, sup. ; Smns t.

Massey, sup,

ill) Barley v. B., 3 Atk. 397.

(i) Smee v. Martin, Bunb. 136.

\k) Exp. Hays, 3 De G. J. & S.

485 ; Me Lane, 17 Jur. 219.
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this work—namely, the jurisdiction exercised by the Lord

Chancellor and Lords Justices over the persons and pro-

•perty of lunatics or persons of unsound mind.

The student cannot be too strongly reminded that this Juiisdiotion

subject formed no part of the jurisdiction of the High not in Chan-

Court of Chancery, nor is it now exercised by the Chancery ^^^' ^^^ ^
Division of the High Court of Justice. The Crown, by the Crown to

virtue of its prerogative, has the right to assume the care chancellor.

and custody of the persons and estates of those who are of

unsound mind. For the purpose of its exercise, the Crown

by sign manual delegated its authority usually to the Lord

Chancellor, as its highest judicial officer, not, however,

tx officio as president of the High Court of Chancery. In Lords Jue-

1851 the Lords Justices were appointed to constitute a
*'°^^'

Court of Appeal in Chancery, with all the original and

other jurisdiction of the Lord Chancellor in the Court of

Chancery {I) ; and shortly afterwards they were entrusted

by a warrant under the Queen's sign manual with the care

and custody of lunatics. On the passing of the Lunacy le & 17 viot.

Regulation Act (w) in 1853, this jurisdiction was confirmed "• '^'^

and contiaued concurrently with that of the Lord Chan-

cellor. By the Judicatui-e Act, 1875 (n), s. 7, it is enacted

that " Any jurisdiction usually vested in the Lords Justices

of Appeal in Chancery, or either of them, in relation to

the persons and estates of idiots, lunatics and persons of

unsound mind, shall be exercised by such judge or

judges of the High Court of Justice or Court of Appeal

as may be entrusted by the sign manual of Her Majesty

or her successors with the care and commitment of the

custody of such persons and estates."

Thus from the earliest times down to the present, the

jurisdiction in lunacy of certain judges appointed for that

purpose by the Crown has been and is something perfectly

distinct from the jurisdiction of the Courts of Chancery or

(l) 14 & 15 Viet. u. 83, s. 5. (m) 16 & 17 Viet. e. 70.

(«) 38 & 39 Vict. c. 77.

S. H H
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of the Chancery Division, and this distinction is illustrated

by the fact that in matters of lunacy the appeal from the

Lords Justices lies, not to the House of Lords, hut to Her

Majesty in Council, or, in other words, to the Judicial

Committee of the Privy Council (o). If further Ulus-

Beall T.Smith, tration is required it is well afforded by the case of Beall

V. Smith (p), where after the institution of a Chancery suit

for the purpose of winding up the business of a person of

unsound mind not so found by inquisition, an inquisition

was granted on petition in lunacy, a verdict of lunacy

obtained thereon, and a committee appointed. Further

proceedings having been taken in the Chancery suit after

this, it was held by the Lords Justices that all such pro-

ceedings should be set aside as a contempt upon the

jurisdiction in lunacy (q).

Unsoundness The fact, then, that a person is of unsound mind has,

not^ect"^^ until he is so found by inquisition, no effect whatever on

jurisdiction of the jurisdiction of the Chancery Division. In itself it

neither creates nor destroys any power to deal with such a

person or his property. But when, on inquisition held at

the direction of the Court in lunacy, a verdict has been

found, and a committee appointed, such committee becomes

an oiEcer of the Court, and as such a delegate of the

prerogative of the Crown. From that time forward the

affairs of the lunatic are under the direction of the Court

of Lunacy; in it all proceedings respecting the lunatic's

person • or estate must be taken ; and, as we have seen,

the Courts of Chancery have then no longer power to

interfere therewith, except under the direction of the

judges in lunacy. The procedure in lunacy matters is

now regulated by the Lunacy Act, 1890 (r), which repeals

and re-enacts with certain variations the similar provisions

contained in the Lunacy Regulation Act, 1853 (s).

(o) Jud. Act, 1873, s. 18. Sons, (1896) 1 Ch. 536 ; 65 L'. J.

{p) 9 Ch. 85.
^;.j g3 yj^j._ ^ g^ gg_ ^jg ^^ j^^_

{q) See He George Armstrong ^ (s) Supra, p. 465.
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If inquiry be made as to the principles which guide the Court of

jui'isdiction of the Court in cases of lunacy, the answer ministrative.

may here he very brief. The function of the Court is

purely administrative, and the sole and constant aim and

object of attention in the administration is the interest of

the lunatic himself (t) ; and to this the rights of his

creditors are subordinate (ti), save that the Court wUl not

interfere with property which has actually come iato the

possession of the lunatic's trustee in bankruptcy or judg-

ment creditor («). The Court sometimes makes allowances

out of the lunatic's property to his near relations, where

this will tend indirectly to the lunatic's benefit (y), but it

does not readily do so (2) . In dealing with the lunatic's

property, though the Court will not unnecessarily alter the

state of the property, it will not suffer itself to be hampered

by consideriag the interests of the real or personal repre-

sentatives claiming through him ; and if, as is elsewhere

seen, a conversion is necessary for his interest, there is no

equity as between the representatives giving a right on

either side to claim a reconversion («) . Under the existing

statute the Court has a very free jurisdiction as to exercising

or dii-ecting the exercise on his behalf of the powers of a

lunatic, statutory or otherwise, as to which reference may
be made to the cases below cited. Of com'se ia aU such

cases, as in the others referred to, the ruling principle is

the interest of the lunatic himself (6).

It would be inappropriate here to enter into any

(t) Oxmden v. Comptim, 2 Ves. jr. 51 L. J. Ch. 497 ; M; Weld, 20

72 ; Exp. Phillips, 19 Ves. 118. Ch. D. 451.

lit) See Re Farnham, (1895) 2 Ch. (-) He Barling, 39 Ch. D. 208
;

799; (1896) 1 Ch. 836; 65 L. J. 57 L. J. Ch. 891.

Ch 456 ; Re Plenderkith, (1893) 3 {a) Page 604.

Ch 332; 62 L. J. Ch. 993; Re [b] Re £arl of Sefton, {\S^8) 2 Ch.

Winkle, (1894) 2 Ch. 519 ; 63 L. J. 378 ; 67 L. J. Ch. 518 ; Re Salt,

Ch. 541. (1896) 1 Ch. 117; 65 L. J.Ch. 152;

Ix) Re Clarice, (1898) 1 Ch. 336
;

Re Ray, (1896) 1 Ch. 468 ; 65 L. J.

67 L. J. Ch. 234. Ch. 316 ; Re X., (1894) 2 Ch. 415
;

(y) Re Sparrow, 20 Cb. D. 320

;

63 L. J. Ch. 613.

H H 2
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'

esamination of the practice of the administration in lunacy,

such a subject being foreign to the scope and purpose of

this work. Reference, however, may be made to the Act

abeady mentioned (c), as being the foundation of the pro-

cedure as at present followed. ,

(c) 53 Viot. 0. 5.
1
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CHAPTBE IX.

ELECTION, CONVERSION, SATISFACTION, AND PEEFORMANCE.

It is a matter of some difficulty to determine the proper

place to assign to the subject-matter of this chapter in our

classification. In some respects the doctrines of election,

conversion, satisfaction, and performance might be con-

veniently treated under the heading of Administration, since

it is almost exclusively in the working out of the adminis-

tration of estates that the questions which they involve

arise. With almost equal propriety they might have found

a place under the heading of Trusts, since effect is gene-

rally given to them by the appHeation of the theory of

Trusts. But it would have greatly encumbered those

subjects, already suffieiently comprehensive, to have added

so much matter as is necessary for the proper elucidation

of the doctrines now in view. On the whole, therefore, it

has been thought best, though it may, perhaps, involve

some sacrifice of logical precision, to assign a separate

chapter to these peculiarly equitable principles. Their

relation to the other branches of the subject which we
have mentioned will be sufiiciently manifest to prevent

any confusion resulting from their isolated treatment

;

while the near relation of these matters inter se affords an

additional warrant for presenting them to the reader in as

close a connexion as possible.
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Section I.

—

Election.

I. General Principle.

II. Conditions of Election.

III. Election under exercise of Powers.

lY. Miscellaneous Cases.

V. Mode of effecting Election.

YI. Effects of Election.

Definition. Election may be defined as the ecuitable accommoda-

tion of two inconsistent or contradictorybequests or benefits,

one of which the donor has, strictly speaking, no power to

bestow without the consent or co-operation of the donee

of the other. The practical application of the doctrine

affords a remarkable example of that disregard of the

forms of legality to which we have before alluded. That

a devise by A. to B. of property belonging to 0. should be

carried out by any device, legal or equitable, may at first

strike the student as almost unintelligible. Examples will

show how this result is effected.

One of the most important cases by which the doctrine

of election has been established is that of Noys v. Mar*

daunt {a), in which the facts were as follows:—John

Everard, having two daughters, made his will, devising

and bequeathing to Margaret, his eldest daughter, £8Q0

in money and his lands in Beeston, which, under the

settlement made on the testator's marriage, would have

(a) 2 Vern. 581 ; 1 W. & T. L. C. 367.
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descended to the two daughters in equal shares as copar-

ceners. He also gave to Mary, his second daughter, his

lands in Stanborn and £1,300 in money, provided, and

on condition, that she released, conveyed, and assured

Beeston lands to her sister Margaret. Provided, if he

should have another daughter, then he gave the £800

devised to Margaret to such after-horn daughter ; and the

lands at Stanhorn and the £1,300 devised to Mary to the

said Mary and such after-horn daughter equally between

them.

Another daughter, Elizabeth, was born shortly after his

death. Mary married Higgs, and died without issue,

without having given any release to Margaret, as required

by the will.

Elizabeth claimed not only the lands devised to her by

the wUl, and a moiety of what was devised to Mary, but

also a moiety of the Beeston lands devised to Margaret.

The question was whether she should be at liberty so to

do, or ought not either to acquiesce in the wiU. or renounce

any benefit thereby.

Lord Keeper Cowper said that in all cases of this kind,

where a man is disposing of his estate amongst his children,

and gives to one fee simple lands, and to another lands

entailed or under settlement, it is upon an implied condi-

tion that each party quit and release the other.

471

I. General Principle.

1. The simplest illustration of the well-known equitable Illustration,

principle of election may be given in the following form :

—

If A. gives to B. by will or deed property belonging to C,
and by the same instrument gives property belonging to

himself to 0., then a Court of equity will allow 0. to take
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Contrast
of English
and Roman
doctrine.

the gift made to him by A. only upon the condition of his

conforming to the instrument hy giving up his own

property to B. He must choose or elect whether he will

keep his own property and forego the gift, or will accept

the gift and give effect to the benefit intended for B. by

giving up his property. :

2. This doctrine rests on the ground that it is inequit-

able for a beneficiary at the same time to receive a benefit

from a donor and refuse to give effect as far as possible to

the donor's manifest intention. The limitations to which

it is subject in application will presently be seen. In two

important particulars the English doctrine of election

differs from the corresponding principle in Roman law

from which it is probably derived. First, whereas the

Roman praetors only applied it in the case of testamentary

dispositions, in English Courts of eqmty it affects equally

dispositions by will and dispositions by deed inter nvos (b)'.

Secondly, no ease of election arose in Roman law where a

testator made a bequest of the property of a person under

the erroneous supposition that it belonged to himself.

Snch a bequest was considered void, and the property so

referred to might be retaiaed by the person whose it was,

while at the same time he received a benefit under the

same wiU. In English equity, however, it is immaterial

whether a donor intentionally or under a misapprehension

affects to give property belonging to another person. In

either case the person whose property is thus dealt with

must conform to the instrument if he would receive a benefit

under it (c). This may perhaps be less logically consistent

than the Roman rule, but it has the manifest advantage of

avoiding the necessity of an inquiry, which is often likely

to be exceedingly difiBcult, as to the degree of knowledge

existing in the miad of the donor.

(6) Llewellyns. MacTiWortli, Bam. Ch. 445 ; Green v. (?., 2 Mer. 86.

(c) Whistler t. Webster, 2 Ves. 370; Griffith-Boscamn v. Seott, 26 Ch. D.
358.
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3. If, in citcumstanees wliicli give rise to the doctrine of Compensa-

election, the heneficiary elects to conform to the instrument forfeiture

and part with his own property, no question arises. But ^^^ ^^'^

it is, of course, quite open to him to elect against an instru-

ment which can have no intrinsic power to depriye him of

what is his own. It was for some time a question what

was the consequence of such an election. In many cases

it was held that by refusing to comply with the donor's

expressed intention, a person entirely forfeited the benefit

which the donor conditionally bestowed upon him {d). On
the contrary, by the weU-known case of Sireatfield v. SirentfieU

StreatfieJd [e), followed by a long line of authorities, it
"'

'

has now been established that forfeiture does not result

from such non-compliance, and that all that is required

from the beneficiary is to make or allow compensation to

the person who is disappointed by his election (/) . Illus-

tration will, perhaps, make this clearer. If, then, A. gives

to B. an estate which belongs to C, and is worth £10,000,

and at the same time gives to 0. a legacy of £20,000, C,

by refusing to part with his estate, will not forfeit the

whole of his legacy, but may receive £10,000 thereof, the

remaining £10,000 being paid to B. as a compensation for

his disappointment in not receiving the estate which was

intended for him. The result of the cases has been thus

sununed up :

—

" Firstly : In the event of election to take against the

instrument. Courts of equity assume jurisdiction to

sequester the benefit intended for the refractory donee, in

order to secure compensation for those whom his election

disappoints.

" Secondly : The surplus after compensation does not

devolve as undisposed of, but is restored to the donee, the

[d) Cowper V. Scott, 3 P. Wms. 433 ; Padlury v. Clark, 2 Mao. &
124 ; Cookes v. Hellier, 1 Ves. ar. ^- 298 ;

Mogers v. Jones, 3 Ch. D,

235.
688 ; Hamilton v. S., (1892) 1 Ch.
396 ; 61 L. J. Ch. 220 ; Haynes v.

(«) Ca. t. Talb. 176. poster, (1901) 1 Ch. 361 ; 70 L. j!

(/) Gretton\. Howard, 1 Swanst. Oh. 302
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piu'pose being satisfied for wMoh alone the Court controlled

his legal right" {g).

Intention of

donor must
be clear.
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II. Conditions of Election.

Such being the general character of the doctrine, it is

now necessary to examine more minutely what circum-

stances are necessary in order to caU it into operation, or to

justify its application.

1. There must appear in the instrument itself a clear

intention on the part of the donor to dispose of what is

not his own {h) ; and, as has been mentioned, if there is

such a clear intention, it is immaterial whether he knew

the property not to be his own, or erroneously conceived it

to be so (»').

There is often, however, considerable difficulty in ascer-

taining precisely what the intention of the instrument is.

Thus, if a testator has a partial interest in the property

dealt with, it will often be doubtful whether his language

is designed to refer to the whole property, and so to affect

the interest of another person, or whether it is to be con-

fined to his own partial interest only. In these circum-

stances the general tendency of the Court is to consider the

words as applying only to his own actual interest, and, there-

fore, against the supposition of an intended election {j)

;

but if there is shown a clear intention to pass the entirety,

effect will be given to it ; and if the owner of the other

part takes other benefits by the will, he will be put to his

election {k).

(g) Mr. Sivanston's note in Gret-

ton T. Haward, 1 Swanst. 433.

(/i) Forrester t. Cotton, 1 Eden,

531 ; Bdlon v. Parker, 1 Swanst.

359 ; Jao. 505.

(i) Thellusony. TFoodfird, 13Ve3.

221 ; Coutts V. Aclcworth, 9Eq. 619.

ij) Maddison v. Chapman, 1 J. &
H. 470; Jie MdivcWs Settmt., 11

W. E. 161.

{k) PadburyY. Clark, 2 Mac. &G.
29S ; Wilkinson v. Bent, 6 Ch. 339.
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Again, a mere general devise or bequest will only com- General

prehend property of wHoh the devisor is owner, and extended by
extrinsic evidence is not admissible to show that a testator extrinsic

considered property to be his own which was not so, and

thus intended to comprise it in his general devise or

bequest (i). But the will itseli may show such an inten- but may by

tion to include in a general expression property not his ^1^^°
own as to give rise to a case of election. Thus, an heir in

tail has been put to his election by a devise which included

an estate tail(w), the words used being, "all my real

estates " and " all the lands occupied by me." " If," said

Sir John Eomilly, in that case, " a testator says, ' I give

aU the property I have in the world to A. B.,' and he

leaves a large legacy to his heir in tail, that will not raise

a case of election against such heir, because that testator

only gives what he has;" but it is otherwise when "there

is an intention shown on the face of the will to dispose of

the entailed estate away from the heir in tail."

2. As the doctrine of election depends upon compensa- There must

tion, it will not be applicable unless there be an available ^^ ^^?f'^.
'

.

-^ -^

.
available for

fund from which compensation can be made. In other compensation,

words, there will be no ground for election unless the

testator or settlor bestows some property actually and abso-

lutely his own on the person who is required to elect.

This limitation of the principle is most frequently illus- Appointments

trated by cases in which benefits are conferred by the
'^<i^^ P°'«'^'"s-

exercise of powers of appointment. A fund over which a

person has a mere power of appointment, there being a

gift over on default of the exercise of the power, is not the

absolute property of the donee of the power. Therefore,

where a person under a power to appoint among children

made an appointment contrary to the terms of the power,

a child entitled in default of appointment was allowed to

[I) Blake v. Buniury, 1 Tea. 523
;

(m) Smywood v. Forster, 30 Beav.

StraUon t. Best, 1 Ves. jr. 285 ; 14 ; Beaueltrh v. James, 34 Ch. D.
Clenwntson v. Gandy, 1 Kee. 309. IGO ; 56 L. J. Oh. 82.
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set it aside, notwithstanding that a share had, by the same

instrument, been appointed to him (w). He was not re-

quired to elect, because there was no free disposable pro-

perty of the appointor given to him which could be laid

hold of to compensate the person disappoiated. So where

a testator had an exclusive power of appointment over an,

estate to his children and grandchildren, and an exclusive

power to appoint a fund to his children only, and he

appointed the estate to some of his children, and the fund

to his children and a grandchild, the children were not

called upon to elect in favour of the grandchild, the

appointment to whom was ultra vires; no property of the

testator's own having been given to them by the will (o).

Nor can the doctrine of election be applied where the

property belonging to the donee is property which he has

no power to assign, such as an equitable life estate in

heirlooms before the Settled Land Act, 1882 (p).

No election 3. There is no case for election between two or more
between two

j. ^• v j. j • • l at
claims arising separate dispositions contained m one instrument. In
under the other words, election only applies between a gift given by

men*. some instrument, and a claim dehors that instrument (q).

Thus, a testatrix who had a power to appoint a fund in

favour of her children, who were not in esse at the time of

the creation of the power, appointed by her will a portion

thereof to her son for life, with remainder as he should by

will appoint ; and there followed a general residuary ap-

pointment of the settled fund, subject to all other appoint-

ments, to her daughters, to whom benefits out .of the

testatrix's own property were at the same time given.

It was held that the appointment in favour of the ap-

pointees of the son was void for remoteness. That portion,

(n) Bristowe v. Ward, 2 Ves. Re Vardmi's Ti-mts, Zl Ch.. 11.115

;

336. 65 L. J. Ch. 259 ; Carter t.
"""

(o) In re lowUr's Trust, 27 Beav. (1892) 2 Ch. 278 ; 61 L. J. Ch. 401

;

362. Edwards y. Carter, (1893) A. C. 360

;

{p) Cavendish v. Bacre, 31 Ch. D. 63 L. J. Ch. 100.

466 ; 65 L. J. Ch. 401 ; and see [q) Cavendish v. Bacre, sup.
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therefore, passed under the residuary appointment to the

daughters. It was then argued that as the daughters

received independent gifts from the testatrix, the appointees

of the son could put them to their election between such

gifts and the fund accruing to them in consequence of the

previous decision; but it was decided that there was no

case for election, both claims arising from the same

instrument (r).

On a similar principle, when by a will two distinct gifts Beneficial

, „ , . T • ^ ^"d onerous
are made to the same person, one of which is onerous and tequesta.

the other beneficial, the donee is not required to elect

whether he will accept both or neither. He may, if he

pleases, accept the benefit and reject the burden (s). But

if the onerous and the beneficial property are included in

the same gift, the acceptance of the burden is prima facie

deemed to be a condition of the benefit, and the donee

must elect to take the whole gift or none of it {t)

.

4. Election only applies in cases of bounty, not to cases Election not

of debt. If, therefore, there is a devise to creditors for the H'f^^]^
payment of their debts, they can accept the benefit of it

without any prejudice to their legal rights against other

funds disposed of by the wiU (««). Such was the law

before real property was hable to aU debts. Since 3 & 4

Will. IV. c. 104, general creditors having a right to

proceed against all the property of the deceased, such

questions can rarely arise.

The principle of election is in itself sufficiently simple

and clear, but its application in the ever varying circum-

stances of practice often involves questions of considerable

difficulty. It is only possible here to add as a further

(»•) Wollastm V. King, 8 Eq. 165 ; 32 Oh. D. 408 ; 55 L. J. Ch. 546 ;

WaUinger\. W., 9 Eq. 301. Warren v. Eudall, 1 J. & H. 13;

, , , , ,n • ., TT 77 n -tj-
Frewen v. Law Life Soc, (1896) 2

[s) Andrew v. TrviUy Hall, 9 Ves. ^^ j^j . gg ^ jf^^ ^g'^
\ ^J^^_

525. ^ond Y. H., (1902) 1 Ch. 347.

It) Guthrie v. JTalrond, 22 Ch. D. («) Kidney v. Gomsmaker, 12 Ves.

673 ; 62 L. J. Ch. 165 ; Re HoUhkys, 136 ; Deg v. D., 2 P. Wms. 412.
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illustration some notice of tte leading classes of cases on

wliioh discussion has taken place.

III. Election arising from the exercise of Powers.

Apjiointment 1. "We have already seen that no election is necessitated

"ifrto person ^^ ^° improper appointment under a power, where no free

entitled in disposable property of the donor of the power is at the

same time bestowed. If, however, an appointment is made

to a person who is not an object of the power, and at the

same time a gift of the donor's property is made to a

person entitled in default of appointment, the principle of

election applies. Here, the appointment itself beuig in-

valid, the property would naturally pass as if there had

been no appointment, to the person entitled in default.

Eut since an independent benefit has been conferred upon

him by the same instrument, the conditions upon which

the principle of election rests are precisely comphed with

;

and he must either conform to the instrument by giving

up his title to the appointed property, or if he insists on

that, he will not be suffered to receive the gift conferred

upon him («).

Appointment 2. But it will not Suffice to raise a case of election, if

to transfer
0*" after appointing to persons who are objects of the power,

attempts to and at the same time giving them property of his own,

the appointor directs them to settle the property on per-

sons who are not objects of the power {ij) . In short,

where there is an absolute appointment to an object of the

power, followed by attempts to modify the interest so

appointed in a manner which the law will not allow, the

{x\ WKisthr V. Webster, 2 Ves.
, \ rt t> i o tj jvm

• KJ„n D 17 T -iA n\, [y) Career v. Bowles, 2 K. & M.
ir. 367 ; Beauclerk v. James, 6i On. ^^'

'

D. 160 ; 56 L. J. Ch. 82. 304
;
ChirchUl v. C, 5 Eq. 44.
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Coui't reads the instrument just as if such attempts had

not been made (s). A fortiori merely precatory words,

requesting appointees, objects of the power, to leave the

fund appointed to others not objects of the power, wiU not

put them to their election. A clause of forfeiture on

non-compliance may, however, suffice to necessitate elec-

tion (a).

3. If the donee of a power by the same instrument Appointment

appoints to a stranger, and confers benefits out of his own ^tV^oVeot
property upon an object of the power, the position is of power,

different from that in which the appointment is made to

the person entitled in default of appointment. The ap-

pointment being invalid, the property passes to the person

entitled in default of appointment. He cannot be required

to elect, because no gift of the appointor's property is

made to him(i). Nor, it seems, can the object of the

power be requii-ed to elect, because no part of the property

subject to the appointment comes to him. It is, indeed,

laid down in Blacket v. Lamh (c) that such an appointment

would give rise to election ; but it is submitted that this

cannot be so, since the two funds in question never come

to the same hand at all {d) . Of course, if the same person

is both object of the power and entitled in default of

appointment, the case falls within the principle of Whistler

V. Webster (e), already discussed, and he must elect between

the gift and the fund which comes to him in consequence

of the invalidity of the appointment.

4. "Where there is an attempt by the instrumentality of

a power to transgress the policy of the law—for instance,

to evade the rule against perpetuities—the Court will

(z) Voolridge v. W., John. 63
;

(i) Swinburne v. Fitt, 27 Ch. D.
but see this case distinguished in 696 ; 54 L. J. Ch. 229.

White V. W., 22 Ch. D. 555 ; 52 (c) 14 Beav. 482.

L. J. Ch. 232. [d) See Far-well on Powers, p. 382

[a) King v. K., 15 Ir. Ch. R. (ed. 2).

479; Boughtm\. B., 2Ves. sr. 12. (e) Sup.
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not aid such an attempt ty applying the doctrine of elec-

tion (/).

1. Dower.

Express
words re-

qmring
elootion.

Evidence of

intention.

Dower Act,

1833.

lY. Miscellaneous Cases.

1. At law a widow migM by express words be put to

her election between her dower and a gift conferred upon

her by will {g). In equity she may be put to her election

by manifest implication, showiag an iatention of the donor

to exclude her from dower (h) . The principal questions

which have arisen in this subject have been as to what

amounts to a sufficient indication of intention to bar the

legal right to dower.

It was held that a devise to a widow of part of the

lands of which she was dowable was not iuconsistent mth
her claim to dower ia the remainder (i), nor was the gift

of an annuity or rent-charge charged upon the dower

lands (y) . But a direction which prescribed a mode of

enjoyment iuconsistent with the exercise of dower rights,

was deemed sufficient evidence of intention to put her to

her election. This was the case, for instance, where a

power of leasing the dower lands was given to persons

other than the widow (X), and when the widow was directed

to pay rent {I)

.

Since the Dower Act, 1833 (m), came into operation,

cases as to election respecting dower have become of rare

occurrence, dower being now so fully within the power of

the husband. Thus by s. 9 thereof a devise of the land is,

(/) Wollaston V. King, 8 Eq. 165.

[0] Gosling v. TTarburton, Cro.

EHz. 128; Nottleijv. Palmer, iDre-w.

93.

(h) Birmingham v. Kirwan, 2 S.

& L. 452 ; Ball v. Sill, 1 Dr. &
W. 94, 103.

(i) Lawrence v. L., 2 Vem. 365.

(V) EoMich v.B:,2Y.& C. C. C.

19 ; Harrison v. S., 1 Keen, 765.

(i) O'Sara v. Chainc, 1 J. & H.
662.

(l) Birmingham v. Kirwan, sup.

(m) 3 & 4 WiU. IV. c. 105.
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wills.

in the absence of indication of contrary intention, sufficient

to bar dower {ii). A gift of personalty, however, made to

the widow, or of any land not subject to dower, will

not prejudice her right unless a contrary intention is

declared (o).

2. Although under the old law a devise to the heir was 2. Devise to

in a sense inoperative, inasmuch as he was held still to take

by descent, and not by purchase as devisee, the leading case

of JYoj/s V. Mordaiint (p) decided that such a devise was a

sufficient gift to raise a case of election between such

property and other gifts conferred by the will, and this

decision was consistently followed until by 3 & 4 Will. IV.

0. 106, it was enacted that such devises should cause the

land to pass to the heir as a purchaser. Since this statute

there is, d fortiori, a case for election under such devises (?)

.

3. Where there is a want of capacity to make an effec- 3. Imperfect

tual will, or where the necessary formalities for the purpose

are not complied with, effect will not be given to an invalid

disposition by applying the doctrine of election ; unless,

indeed, the alternative gift is made by way of express

condition.

Thus, prior to the Wills Act (r), when an infant whose

will was valid as to personalty, but invalid as to real

estate, gave a legacy to his heir-at-law, and devised his

real estate to another person, the heir was not required to

elect (s). And so where there was incapacity to make a

wlU owing to coverture, as where a married woman, prior

to the Married Women's Property Act, 1882 {t), made a

valid appointment by will to her husband, affecting at the

(h) Thomas v. Sowell, 34 Ch. D. (r) I Vict. u. 26.

166; 56 L. J. Ch. 9. SeeSoKlmul (s) Mcarle v. Greinhank, 1 Atk.
V. C'uthbertson, 8 Eq. 466 ; Zaceyv. 71S; and see Sheddon v. Goodrich,

Hill, 19 Eq. 346. 8 Ves. 481 ; Gardiucr v. Fell, 1 J.

io) Sect. 10. & W. 22; Boughton v. B., 2 Ves.
,,„''.-„ sr. 12: Thelluson v. Woodford, 13
{p) Supra, ^.m.

Ves. 209.

{q) Schroder v. S., Kay, 578.
f^t) 45 & 46 Vict. u. 76.

S. I I
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4. Derivative

interests.

5. Qualified

election.

6. Devise to

co-owner.

same time to bequeath to another a fund not included in

the power, there was no case for election, and the hushand

was entitled to take the bequeathed fund /»re mariti, with-

out foregoing the benefit of the appointment {u)

.

4. A person is not obliged to elect between benefits con-

ferred upon him by an instrument, and an interest which

he takes derivatiYely from another who has elected to take

in opposition to the instrument. Thu5, where a wife had

elected to retain an estate tail against a will, which con-

ferred benefits upon her husband, the husband was held

entitled to curtesy in the estate (x). Nor is election

required where a benefit is conferred by an instrument,

and the recipient at the same time claims against the

instrument but derivatively from the real owner, who

received no benefit therefrom ; for instance, where a gift

is made to a husband in his own right, and his adverse

claim is made as representative of his wife (y).

5. Where special directions are given as to election, it

may be confined to particular gifts, so as to prevent elec-

tion as to other parts of the instrument. Thus, in East v.

Cook (s) a testator devised property belonging to his eldest

son to his second son, and amongst other gifts to the eldest

son he gave him a piece a property which he stated to be

in lieu of the piece of property which he purported to take

away from him. The eldest son was held to be put to his

election only as to those two pieces of property, so that he

might retain his own without foregoiag the other benefits

conferred by the wiU («).

6. If a testator who has an undivided interest in a par-

ticular property devises that property specifically to his

(u) Rich V. Cockell, 9 Ves. 369
;

Re Be Burgh-Lawsm, 34 W. E. 39.

[x) Cavan v. PuUeney, 2 Ves. 544

;

3 ib. 384.

[y) Grissell v. Swinhoe, 7 Eq.

291 ; but see Cooper v. C, 6 Oh.
21 ; L. E. 7 H. L. 53.

(z) 2 Ves. sr. 30.

(ff) See TTilkinson v. Hciit, 6 Cfh.

339, 341 ; Dummer v. Fitcher, 2 Mv.
& K. 262.
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co-owner, the devisee must elect between Hs interest in the

property and the interest he takes under the will. General

words, however, would, as we have seen, be taken to apply

only to the testator's own interest, and would not necessi-

tate an election {b).

Y. Mode of effecting Election.

1. Persons who are put to their election are entitled to Aoootmt may

ascertain the respective values of their own property and ^
^^^'"''

of that conferred upon them, and may commence an action

to have all requisite accounts taken (c). If, however, a

cause relative to the same matter is already in existence,

the necessary inquiries may be directed therein without the

initiation of fresh proceedings {d). An election made under

a mistake or in ignorance will not be binding (e)

.

2. Special rtiles apply to cases of election by persons

under disability.

Where an infant is required to elect, one of two courses Election by

is open. The election may, as in Streatfield v. Streatfield (/),
™ ^^ *"

be deferred until the attainment of full age. Or there may
be an immediate reference to Chambers to inquire what

course would be most beneficial to the infant [g). Some-

times an order has been made without such reference (/?)

.

The practice, also, as to election by married women has Married

not been uniform. In some cases an inquiry has been
""^°™®''-

directed as to what course is most beneficial, and they are

required to elect within a limited time after the report (?)

.

(A) Miller v. Thurgood, 33 Beav. (/) Ca. t. Talb. 176.

,\ T, ,j , T, ji J o -D {'/) Biqlmid v. Sitddlestone, 3 Bro.

^ (^
BMricke^. Broadhursi, 3 Bro.

(.. C. 285, u. ; Ashbumham v. A.,

'(d) DoufflasY.D., 12 -Eq. 617. ^^
f,^"^'^^]^' r r t,t t, .,»

(«) Fusei/Y. Besbouvrii; 3 P. Wms. W ^""'^ v. X., 5 W. E. 772.

315 ; Wa'lce v. TT., 3 Bro. C. C. («) Davis v. Fcye, 9 Ves. 350
;

255. TTilson v. Toumencl, 2 Ves. 693.

ii2
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But with respect to separate estate free from a restraint on

anticipation, maiTiage in no way restricts the power of

election.

Implied 3. Election may be implied from circumstances, and
e eo ion.

there is often much difficulty in deciding as to what acts

will amount to implied election. As we have seen, any

such acts, to be binding on a person who is required^ to

elect, must be done with a knowledge of his rights.

They must also be done with a knowledge of the right to

elect (A), and with an intention of electing (^). Mere

continuance in receipt of the rents and profits of, or the

exercise of acts of ownership over, both properties, by a

person who has not been called upon to elect, cannot

evidently be construed into an election to take one and

reject the other (w).

Acquiesoence. Acquiescence in the enjoyment of one of the properties

by other persons may be so long continued as to render it

inequitable to disturb them on a plea of ignorance of

rights (w) ; but no precise rule can be laid down to limit

such time (o).

Time. Where a specific time has, as in Strealfield v. Streat-

Jiekl[p), been limited for election, a person who does not

elect within such time will be deemed to have elected

against the instrument.

VI. The Effects of Election.

Whom 1 . Election, whether expressed or implied, by a person

generally!^^^
swi juris and absolutely entitled, of course binds all who

[Ic) Briscoe V. B., 7 Ir. Eq. R.
123 ; 1 J. &L. 334.

(T) Stratford v. Powell, 1 Ball &
B. 1 ; Dillon v. Parker, 1 Swanst.
380, 387 ; Wilder v. Pigott, 22 Ch.
D. 263; 52 L. J. Ch. lil.

()») Padbury v. Clarlc, 2 Mac. &

G. 298.

(«.) Tibhits V. T., 19 Ves. 663;
Dewar t. Maitland, 2 Eq. 834.

(o) See IVake v. W., 3 Bro. C. C.

255 ; Snpwith v. Maugham, 30 Beav.
235

(p) Ca. t. Talb. 176.
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claim under him as well as himself. The election, how-

ever, of a person having a limited interest, will not bind

others who are entitled in remainder {q), and each of the

successive remaindermen has a separate right of elec-

tion (r) . Similarly each member of a class—for instance,

next of kin—has a distinct right to elect; the majority

cannot bind anyone (s).

2. Election by a married woman binds both her real Election by

and personal estate in the hands of her heirs and represen- ™^"^^'l

_
^

_

J^ woman.
tatives {t), and may be effected without deed acknow-

ledged (ii) . Where she has so elected the Court can order

a conveyance to be made accordingly (u). Prior to 20 & 20 & 21 Viot-

21 Vict. c. 57, a married woman could not elect to relin- °" ^^"

quish a reversionary interest in personalty (x), but there is

now no reason why such a restriction should continue to

exist (y). She cannot elect to part with property which is

subject to a restraint on anticipation (s). But the Court

has power to dispense with the restraint with her consent,

when it appears to be for her benefit to do so («).

(q) TTard v. Bauffh, 4 Ves. 623
;

918 ; Williams v. Knight, (1894) 2

E. of Northumberland \. E. ofAyles- Ch. 421 ; 63 L. J. Ch. 609 ; Earle

ybrt?, Amb. 540, 657. v. Jarman, (1895) 2 Ch. 419; 64

(r) ] Swanst. 408, n. L. J. Ch. 779.

(s) Ei/lehe v. F., 7 Eq. 494. (z) Smith v. Spimce, 27 Ch. D.

It) Ardesoife v. Benmt, 2 Dick. 606 ; 54 L. J. Ch. 201 ; Re Vardon's

463. Trusts, 31 Ch. D. 275, reversing 28

(a) Barrow v. -B., 4 K. & J. 409. ib. 124 ; 65 L. J. Ch. 259 ; Baijncs v.

(x) Robinson v. Wheelwright, 6 Foster, (1901) 1 Ch. 361 ; 70 L. J.

De G. M. & G. 535, 546. Ch. 302.

{y) Wilder T. Flgott, sup. And {a) 44 & 45 Vict. c. 41, s. 39
;

now see Gremhill v. N. B. Insce. Hodges t. H., 20 Ch. D. 749 ; 51

Co., (1893) 3 Ch. 474 ; 62 L. J. Ch. L. J. Ch. 549.
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Section II.

—

Conversion and Eecontersion.

Conversion.

General Principle.

I. How effected.

II. Effects of Conversion.

III. Time from which Conversion takes place.

IV. Effects offailure ofp)urposes of Conversion.

V. Character of resulting property.

EeCONVERSION.

General Principles.

1. Persons electing must be sui juris.

2. Election does not affect interests of others.

3. Wliat amounts to election.

Conversion.

It is a familiar maxim that equity looks upon that as done

Statement of which ought to have been done. There is, no tetter illustra-

the principle,
^^^^ ^j ^^e meaning of this than that supplied by the

equitable doctrine of conversion, which is thus expressed

by Sir Thomas Sewell in the leading case of Fletcher v.

Ashburner (a)

:

—
" Money directed to be employed in the purchase of land,

" and land directed to be sold and turned into money, are

" to be considered as that species of property into which

" they are directed to be converted ; and this ia whatever

(«) 1 Bro. C. C. 497 ; 1 W. & T. L. C. 896.
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" manner the direction may be given—whether by will,

" by way of contract, marriage articles, settlement, or

" otherwise—and whether the money is actually deposited,

" or only covenanted to be paid ; whether the land is actu-

" ally conveyed, or only agreed to be conveyed. The
" owner of the fund or the contracting parties may make
" land money or money land." These words are quoted

and supported by Lord Alvanley in WheUale v. Part-

ridge (b).

The consequences of this doctrine are of very great in-

terest and importance, and being often not a little intri-

cate, they require full and careful consideration. The first

inquiry naturally is, how conversion may be effected.

487

I. Conversion, hoiu effected.

Conversion may arise either— (1) from the intention of

the owner of the property in question ; or (2) by the act

of the Court ; or (3) of third persons.

1. Conversion arising by intention of the owner.

The intention to effect a conversion may be either ex- Conversion by

press or implied. An express direction needs no special
l^^i^^n

^^'

consideration ; and the leading case already quoted suffi-

ciently illustrates the rule that a direction in a deed or

will for the conversion of land into money or money into

land will have the effect of impressing upon the property

in equity the changed form intended.

But even without express direction conversion may be Implied in-

effected by a clear indication of intention—as, for instance,
^^^^°^

where a testator gives real estate together with personal

estate to be divided into equal shares, and directs some of

(b) 5 Ves. 388, 396.
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Optional
powers of

sale

must be clear, such shares to be invested in government funds (c) . The

intention must, however, he clearly apparent ; mere amhi-

guous language will not sufEce {d).

Difficulty is often occasioned by the use of expressions

which give to trustees an optional power of sale or invest-

ment. Generally speaking no conversion is effected unless

the language is imperative. Thus a gift of money upon

trust to lay out the same upon a purchase of lands or to

put the same on good securities (e), or a devise of realty

with a discretion to sell (/), will not effect conversion.

The property will remain in the same state in which it is

found. But where the direction is imperative, the bestowal

of a discretion as to the time of the sale does not affect it

;

the conversion operates at once (g)

.

In accordance with the rule that the intention of the

party if discoverable is to prevail, there are cases in which

language giving an apparent option has by the context

been considered sufficiently imperative to effect conversion.

This has been the case where, after a direction to lay out

money in the purchase of land or other securities, words of

limitation have been used which are applicable only to real

estate {h). The same was held in Earlom v. Saunders (/),

where Lord Hardwicke said :
—

" This Court never admits

" trustees to have such election to change the right unless

" it is expressly given to them. Here the money is to he

" laid out in lands or securities for such uses as the land is

" before settled. If it is laid out in securities (which are

" personal) all the limitations might not take place

" The only way to make the clause consistent is that the

" money be laid out on securities tUl lands are pm-chased,

" and the interest and dividends in the meantime to go to

" such persons as would be entitled to the land." Where

Bometimea
effect oonver'

sion.

Emiom x.

Saunders.

(c) 2Ioii'er t. On; 7 Ha. 475.

{d) Cornicle v. Pearce, 7 Ha, 477.

[e) Curling v. May, cited 3 Atk.

255

(/) Bourne v. B., 2 Ha. 35.

(g) Morris v. Griffiths, 26 Ch. D.
601 ; 53 L. J. Ch. 1051.

(A) Cowley v. Sarstonge, 1 Dow,
361.

(i) Amb. 241.
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trustees had an express option given to them to sell real

property and to reinvest on realty or personalty, the new
purchase to follow the same trusts, estates, and limitations

as the original estate, and they sold and invested on mort-

gage, it was held that there was a conversion (/c). The

distinction apparently was that in the latter case the

trustees had an express power of sale in the first instance,

whereas in the former the money was given to them to

invest on express limitations, so that their election was

only as to temporary investment, not as to the general

treatment of the fund.

A somewhat similar distinction is taken when there is a Direction to

dii"ection to convert at the request of certain persons. If
renuest of

the words of request are merely inserted for the purpose of tMrd persons,

enforcing the obligation to convert, then, although conver-

sion takes place without a request having been made, it

will be considered to have been properly effected (^). It

was there said :
" Nothing is more common than to direct

" money to be laid out upon request. The object of that

" is only to ensure that the act shall be done when the

" request is made, not to prevent it until request" {m).

But if the words requiring the request or consent are in-

serted for the purpose of giving a discretion to the persons

concerned, and then a sale takes place without such re-

quest, it will be considered improper, and there will be no

conversion («)

.

Where, again, a mere discretionary power to convert Partial con-

property is given to trustees, and only a partial conversion aigoretiomrr

is made before the power is extinguished by the death of power,

the trustees, the property must be taken as it is found by

those entitled, according to its character (o) . It is other-

{k) Atwell-v. A., 13 Eq. 23. 585.

il) Thornton v. Sawley, 10 Ves. (o) Walter v. Maunde, 19 Ves.

129. 424 ; Rich v. Whitfield, 2 Eq. 583 ;

[m] Per Sir W. Grant, M. E. Fitnmn t. P., (1892) 1 Ch. 279 ; 61

(«) Bavies v. Goodhew, 6 Sim. L. J. Ch. 288.
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Express
power of sale

does not ipso

facto convert.

S.g., mort-
gages.

wise in the case of an imperative power in the nature of a

tr\ist{p).

Where from the nature of the transaction there is evi-

dently no intention to convert, an express power of sale

will not effect conversion.

This is the case in mortgages. The general intention of

a mortgagor is to raise money, not to alter the condition or

the mode of devolution of the property. On the death of

a mortgagor, therefore, the equity of redemption devolves

upon his heir or devisee, notwithstanding a power of sale

in the mortgage, and a provision that the surplus moneys

arising from a sale shall be paid to the mortgagor, his exe-

cutors, or administrators. Thus if the sale does not take

place till after the death of the mortgagor, his heir or

devisee will he entitled to the money; though if the sale

takes place in the mortgagor's lifetime the conversion will

be complete, and the money will become the personal estate

of the mortgagor (g). Again, if the trust for sale is for

any reason void, for example, on the ground of remote-

ness, there is no conversion (r).

Conversion
apart from
the owner's
intention.

In bank-
ruptcy.

Por benefit

of lunatic

2. Si/ ad of Court, or third part ie>i.

There are also cases in which conversion takes place

apart from any intention of the owner of the property.

Thus if the real estate of a bankrupt is in his lifetime

contracted to be sold, it is considered to be converted; and

upon his death intestate his heir-at-law will not be entitled

to it, or to any part of it not required for the satisfaction

of his debts («).

In the case of a lunatic, the Court will not generally

alter the state of the property so as to affect his successors,

but it may do so when it is for the benefit of the lunatic

{p) Gricvesmi v. Kirsopp, 1 Keen,

653.

{q) Wright v. Rose, 2 S. &S. 323.

()) Goodkr v. Edmunds, (1893) 3

Ch. 455 ; 62 L. J. Ch. 649 ; Tiilktt

V. Coh-illc, (1S94) 3 Ch. 381; 63

L. J. Ch. 544 ; aifirminff (1894) 2

Ch. 310.

(s) Banks v. Scott, 5 Mad. 493.
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himself {t), and when it does so the conversion produces all

its natural consequences (;«)

.

The law with regard to infants seems now to he on the or infant,

same footing. Previous to the Wills Act(.r), when an

infant might hequeath his personalty at an earlier age than

he could devise his realty, there was great indisposition in

the Court to interfere with this right by converting his

property, and it was only done in cases of urgent neces-

sity (j/). But this reason now no longer exists, and there

is, therefore, nothing to distinguish the case from that of

a lunatic (s)

.

In the absence of special clauses for that purpose, the Purchase

effect of a Railway Act is not to alter the devolution of ^ay^^ot.
^

property without the consent of the owner ; and, therefore,

if a company contract with an incapacitated person, as a

lunatic, the purchase-money of land will not be deemed

to have been converted (a)

.

When land is taken by virtue of compulsory powers Purchase

under the Lands Clauses Consolidation Act, 1845 {b), from
^^f/J'

'""^-

a person of unsound mind not so found by inquisition, the powers

;

better opinion is, that there is no conversion, and on the
(,_ jg_

^°

'

owner's death intestate his heir will be entitled (c). The Lunatic.

.

same rule applies where the land of an infant is taken by Infant,

a railway company under s. 69 of this Act ; the purchase-

money retains its character of real estate, and descends to

the infant's heir-at-law {d).

In the case of a sale of an infant's or a lunatic's property gale under

under a decree in a partition action, there is no conversion, ^^^titiou

(t) Oxendcn r. Compton, 2 Ves. 3 Bro. C. C. 615.

jr. 72 ; :Ezp. PhUHps, 19 Ves. 124.
(«) jxid. C. R. Co. v. Oswin, 1

(«) Exp. Griimtone, Amb. 706 ; 4 Coll. 74, 80 ; Re Sloper, 22 Beav.
Bro. C. C. 235 ; In re Mary Smith, 198, cited.

IQ Ch-Ti; Baldwins. Smith, {WOO) (m 8 & 9 Vict c 18
1 Ch. 588 ; 69 L. J. Ch. 336.

\J^ ^^ ^^^^^^^^ "^^ ^^^ ^ 3^^ .

{x) 1 Vict. c. 26. 53 L. j Ch. 1006, dissenting from

[y) Exp. Grimstone, sup. Exp. Flammik, 1 Sim. N. S. 260.

{z) SyerY. S., 34 Beav. 604; and {d) Kelland \. Fulford, 6 Ch. D.
see Exp. Bromfield, 1 Ves. jr. 461

;
491.
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Married
woman.

and tlie proceeds of sale retain their character of realty,

by virtue of s. 8 of the Partition Act, 18S8 (e).

Where, however, there was a sale by the consent of a

married woman under s. 6 of the Act, the property was

held to be converted (/). And the same is the case when

a sale has been ordered, whether under the Lands Clauses

Act or in a partition action, and the proceeds paid to

trustees who have a power of sale {g).

II. The effects of Conversion.

These may be most conveniently discussed by distin-

guishing the case of the conversion of money into land

from that of land into money.

Money con-
verted into

land acquires

properties of

land.

1. Of money into land.

Grenerally speaking, money directed to be laid out in

land, whether by contract or will, acquires all the properties

of land. Thus it will descend as land to the legal heir [h).

In what character it will be taken by an heir will be pre-

sently considered [i). It will pass by a general devise ik),

and not by a general bequest (/). It will be subject to

tenancy by the curtesy (;«) ; but was not subject to dower,

while it did not attach on equitable estates (n) . Now, by

virtue of 3 & 4 Will- IV. c. 105, it presumably would

be so.

[e) 31 & 32 Vict. c. 40. Foster v.

F., 1 Ch. D. 588; Re Barker, 17

Ch. D. 241 ; 50 L. J. Ch. 334
;

MordauntY. Benwell, 19 Ch. D. 302;

64 L. J. Ch. 247 ; Norton v. N.

,

(1900) 1 Ch. 101 ; 69 L. J. Ch. 31.

(/) Wallaces. Greenwood, 16 Ch.

D. 362.

(g) Ee Sobson's Trusts, 7 Ch. D.
708 ; Smith v. Mat/, (1900) 2 Ch.

474 ; 69 L. J. Ch. 735.

(It) Scudamore v. S., Prec. Ch.

543.

(i) P. 494.

[k) GreenUll v. (?., 2 Vem. 679.

(l) Edwards v. C. of Warwick, 2

P. Wms. 171.

(m) Sweetapple v. Bindon, 2 Vern.

536.

(«) Cunningham v. Moody, 1 Vea.

sr. 174, 176.
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But in some respects money directed to be laid out in Exceptions,

land is not impressed with the quality of land. It is not

deemed land for fiscal purposes, but is liable to legacy, not

to succession, duty (o), and now, of course, to estate duty.

Where, by order of the Court in lunacy, money of a

lunatic was laid out in land, on the death of the lunatic

the land was held to be part of the lunatic's personal

estate, liable to probate duty {p).

2. Of land into money.

Following the analogy of the converse case, land notion- Land into

ally converted into money will pass to the personal repre-
^°^^'^-

sentatives of a deceased person (</), or will be included

under a general residuary bequest (r) , and will not be

affected by a devise of land (s) . An alien, even previous

to 33 Vict. c. 14, was entitled to the proceeds of sale of

land devised to be sold for his benefit (t) . The proceeds

of sale of a real estate dii-ected to be sold are liable to

legacy duty (m) ; and, it seems, to probate duty (x).

There are exceptions also in this case : thus money to How far

arise from sales of land was within the provisions of the
quaii'tY of

Mortmain Act(|/). It, however, did not escheat to the land.

Crown upon a failm-e of heirs, nor had the Cro'mi any

right to come into equity to ask that the land should be

convei-ted in order that it might take as bona vacantia.

Even if it had been actually converted, but unnecessarily

so, the Crown could not make good its claim (s) . But by

(o) Re Be Lancij, L. E. 6 Ex. Gen. v. Holford, 1 Pri. 426; Att.-
102; and see Macfarlane v. Lord Gen. \. Docld, (1894) 2 Q. B. 150-
Advocate, {\S9i) A. C.29\. 63 L. J. Q. B. 319.

{p) Att.-Gm. V. if. of Aileshury, {x) EeGoodsof Gunn,'i'P.'D. 242-

12 App. Cas. 672 ; 16 Q. B. D. 53 L. J. P. D. & A. 107 ; Att.-Gen.
408 ; 14 ib. 895; 57 L. J. Q. B. 83. v. Lomas, L. R. 9 Ex. 29 ; but see

{q) Ashby v. Palmer, 1 Mer. 296. Matson v. Sifift, 8 Beav. 368.

(r) Stead v. Newdigate, 2 Mer. («/) 9 G-eo. II. o. 36 ; Att.-Gen.

521
'^- Weymouth, Amb. 20 ; Srook v.

W ^^^^ott V. Fisher, 12 Sin.. 505.
^^^^^^.^l .^fVicl^'^V's^^'

'"*

[t) Du Bourmehn Y. SheUon, 1
(^.j Baylor v. Haygarth, 14 Sim.

Beav. 79 ; 4 My. & Cr. 525. 8 ; Cradoch t. Owen, 2 Sm. & G.
(h) 55 Geo. III. c. 184; Att.- 241.
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the Intestates' Estates Act, 1884 (a), the rights of the

Crown have been extended to include such oases.

Nature of

conTerted
property.

Depends on
manner of

conversion.

Bequest.

Covenant.

3. Character of converted property.

"We have seen that money directed to be laid out in

land acquires the descendible property of land, so as to

pass in case of intestacy to the heir. The question then

often arises as to the character in which the heir receives

it—that is, vsrhether it becomes his real or his personal

property. This is evidently an all-important iaquiry as

between his representatives, when the heir thus receiving

the converted money dies without having made any dispo-

sition thereof. The nature of the property in the hands

of the heir has been held to depend upon the manner in

which the conversion has taken place.

First, if the converted money was bequeathed to be

invested in land for the use of A. and his heu's, or on his

marriage money has been paid by him, or paid or cove-

nanted to be paid by a stranger to trustees, to be laid out

in land and settled in strict settlement, with remainder to

the heirs of A., then A. will hold the converted money as

land, and on his decease, his heir will be preferred to his

personal representative [b)

.

Secondly, if A. has covenanted to lay out a sum of

money in land to be settled on himself for life, remainder

to his wife for life, remainder to the issue of the marriage,

and he dies leaving his wife or any issue of the marriage

surviving him, then also the conversion continues to

operate ; and on the death of the wife and issue, the heir

of A. will be entitled to it (c).

But if, in such a case as the last, A. does not leave any

wife or issue him surviving, then on his decease his

personal representative will be entitled; the distinction

(a) 47 & 48 Vict. c. 71 ; and see

Panes v. Att.-Gcn., (1901) 1 Oh. 15 ;

70 L. J. Oh. 12.

{h) Scudamore v. S., Preo. Ch.
543 ; Sisher v. D., 1 P. "Wms. 204.

((•) Kettleby v. Atwood, 1 Vem.
29S, 471.
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being, that in this case the obligation to lay out the

money and the right to call for it have become centered in

the same person, so that the covenant may be considered

discharged. There is then no equity left in his heir to

call for the money from his personal representative {d).

The priuciple may perhaps be thus expressed : if at the Principle of

death of the person first entitled to the converted fund
J^o^g^^'^

™°'

there still exists an enforceable obligation to convert it,

the effect of the conversion continues, and the heir takes
;

but if previous to his death this obligation ceases, the

right to demand and the duty to effect the conversion

centering in the same person, then the effect of the con-

version ceases, and on his death his personal representative

takes (e).

III. Timefrom which Conversion takes place.

Many important questions depend upon the question as General rule

to the precise time from which the doctrine of conversion ^L*,?Ji^!.^ conversion,

begins to operate upon the property concerned. The when

general principle is that where an absolute conversion is

directed to be made, it takes effect at the time at which

the instrument directing it comes into operation. Thus in

the case of a will the conversion takes place at the death

of the testator (/). In the case of a deed it takes place at

the date of the "execution and delivery [g) ; and this not-

withstanding that the actual transmutation is directed not

to take place until a future time {h).

When conversion takes place not under the intention of in bank-

the owner, the time of its operation depends upon circum- ^uptcy.

((?) Chichester v. Bickerstaffe, 2 167 ; Morris v. Griffiths, 26 Ch. D.
Vem. 295; FuUeney y. Darlington, 601 ; 53 L. J. Ch. 1051.

1 Bro. C. 0. 223. [g) Griffith v. Eieketts, 7 Ha. 299.

(«) Wheldale v. Cartridge, 8 Ves. (A) Hewitt \. Wright, 1 Bro. C. C.

235. 86 ; Clarke v. Franklin, 4 K. & J.

(/) Beauclerk v. Mead, 2 Atk. 257.
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In compul-
sory pur-

Where con-

version de-

pends on tbe

option of a
third person.

stances. Thus in the case of the sale of a bankrupt's real

estate, if such sale takes place after the death of the

bankrupt, no actual conversion having taken place in his

lifetime, whatever remains after satisfying the creditors

will belong to his heir-at-law (*'), though, as we have seen,

if the sale took place in his lifetime the surplus would pass

to his next of kin. Thus conversion only takes place at

the time of the contract for sale.

A mere notice to treat by a company having compulsory

powers of purchasing land will not operate as a conversion

thereof into personalty (k) . As soon, however, as the quan-

tity and price are fixed between the landowner and the

company, conversion takes place (/). The same is the case

when the price is tixed by arbitration (m), by valuation («),

or by verdict of a jury (o). The actual time of conversion

is the completion of a binding agreement if voluntary, or

the ascertaining of the definite terms of the transaction if

compulsory (p).

In a case in which the conversion is not absolutely di-

rected, but is made to depend upon the option of another

person, the same general rule applies. Thus where a farm

was leased to A. for seven years, and on the lease was

endorsed an agreement that A. should have an option

within a given time of purchasing the inheritance for

£3,000, it was held that the conversion took place as from

the execution of the lease; and the lessor having died

before the option of purchase was exercised, the money

was treated as part of his personal estate (5). Neverthe-

less, until the option in such a case is exercised, the rents

and profits go to the person entitled to the real estate (r).

(i) Banks v. Scott, 3 Madd. 493.

{k) Haynes v. S., 1 Dr. & Sm.
426 ; £a:p. Arnold. 32 Beav. 691

;

Eichmond v. N. L. R. Co., 5 Eq.
3 02.

(?) Exp. Hawkins, 13 Sim. 569.

(h() Harding t. 21ct. S.y. Co., 7

Ch. 154.

(n) Watts V. TT., 17 Eq. 217.

(o) Haynes v. H., sup.

(p) See also Se Dykes' Estate, 7

Eq. 337 ; Mc Manchester i- S. S. Co.,

19 Beav. 365.

(j) Zawes V. Bennett, 1 Cox, 167
;

Isaacs V. Reginall, (1894) 3 Ch. 506
;

63 L. J. Ch. 815.

()) Tounley v. Bedwell, 14 Ves.

591 ; Exp. Hardy, 30 Beav. 206.
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The result, therefore, is that the ultimate destination of

the property depends entirely upon the choice of the per-

son who has the option of purchase. If he elects not to

purchase, it remains real estate ; if he elects to purchase, it

is deemed converted into personal estate, and the conver-

sion relates back to the time when the option was given.

Such is the case where there is nothing to indicate a Intention pre-

contrary intention on the part of the original owner ; but
takaUe^^'^^'^"

like all secondary rules respecting the construction of

instruments, it is subject to the primary rule that the

intention of the owner, where it can be ascertained, is to

prevail. If, therefore, in the instrument by which the

option is given, there is an express direction that the

purchase-money shall be paid to the person who is then

the owner of the estate, he alone will be entitled to it («).

And if, after having given an option of purchasing certain

real estate, a testator specifically devises the same estate,

this amounts to a sufficiently clear indication of intention

respecting it to entitle the devisee to the pm'chase-money

when the option has been exercised if) ; and similarly,

also, where the option and the specific devise are practically

simultaneous (»). No such intention would be inferred

from a mere general devise, after the agreement {x) ; nor if

the agreement for the optional purchase is made suhse-

quently to the wHL containing a specific devise of the pro-

perty (y).

[s) Re Graves Minor, 15 Ir. Ch. («) Pyley. P., (1895) 1 Ch. 724;

Eep. 357. M ^- J- Ch. 477.

[t] Brant v. Yame, 1 T. & C. Ch. ^gW Oollmgwood y. Mow, 5 W. K.

680 ;
Enmss v. SmUh, 2 De G. & S.

(^) Weeding v. W., 1 J. & H.
722. 424 ; Gooldy. Teague, 7 W. R. 84.

K K
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Total failure

no conversion.

Partial

failure ; con-
version takes
place only
so far as

necessary.

IV. Effects of failure of the purposes for which Conversion

is directed.

1. Where conversion is voluntary.

The general rule is, that when a conversion is directed

by will, and the purpose for which the conversion was

intended totally fails hefore the wiU comes into operation,

that is, in the testator's lifetime, no conversion will take

place, and the property so directed to be converted will

result to the testator in its original form unchanged (z).

" Every conversion, however absolute in its terms, will be

" deemed to be a conversion for the purposes of the will

" only, unless the testator distinctly indicates an intention

" that it is, on the failure of those purposes, to prevail as

" between the persons on whom the law casts the real and

" personal property of an intestate, namely, the heir and

"next of kin "(a).

If the failure is but partial, conversion will take place

only to such extent as is necessary to effect the purpose of

the will. And, in as far as it is not required for that pur-

pose, the property will result unchanged. Thus in Ach-oyd

V. Smithson ib) a testator gave several legacies, and ordered

his real and personal estate to be sold, and his debts and

legacies to be paid out of the proceeds of the sale : he gave

the residue thereof to certain legatees in the proportion of

their legacies. Two of these residuary legatees died in the

Hfetime of the testator. It was held that these lapsed

shares, so far as they were constituted of personal estate,

should go to the testator's next of kin, and so far as they

were constituted of real estate to his heir, notwithstanding

the directed sale. Even where there was a direction that

the proceeds of real estate should be deemed personalty,

and it was expressly declared that it should not lapse for

the benefit of the heir-at-law, the heir-at-law was held not

[z] Hill V. Cock, 1 V. & B. 176 ;

FiUh V. Weber, 6 Ha. 145.

(a) 1 Jarm. Wills, 623, 4th ed.

(b) 1 Bro. C. C. 603 ; 1 "W. & T.

L. C. 949.
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to he excluded. It was considered that the declaration

was only intended to apply as far as conversion was

required for the purposes of the wiU, and that it did not

prevent the law from dealing vrith a surplus in accordance

with its usual rules (c). The heir will only be excluded by
a gift over, in case of a lapse (c)

.

The same result follows where money arising from land

directed to be sold is given over on an event which never

happens (d), and where the whole or a part of the purpose

for which it is given fails for illegality, as, for instance,

being void under the Mortmain Act (e), or being so limited

as to transgress the rule as to perpetuities (/).

The rule that conversion takes place only so far as the Rule applies

purposes of the will require, applies equally whether it be
^e^coQ^erted^

land converted into money, or money into land {g) . And into money or

it will have been seen from the cases of Ackroyd v. Smith- IT T-*^*
"

^''
_ _

islenamg oi

son and Jessop v. Watson, above referred to, that it is im- proceeds of

material that there is a blendiug of the proceeds of sale of gonaLby im^-''"

realty with the personalty. material.

So far we have considered only those cases in which, Effect of

there being a failure of the purposes for which conversion ^ °^^^'

is directed, the conflict as to who shall take the lapsed

property is only between the heir and next of kin. The

testator, however, may provide for a lapse by making a

gift over of the property which may be thus released. If Specific gift.

such a gift over is specific and clear, no difficulty arises

;

but conflict is often occasioned where the only gift over is

in the form of a residuary devise or bequest; it being

frequently open to question whether such residuary gift

was intended to comprise the undisposed-of shares.

One class of cases is that in which the dispute is between Residuary

the heir and a residuary legatee. In Maugham v. Mason [h) Mm/ham t.

Mason.

(c) Fitch v. Weber, sup. ; Collins (/) Burley t. Evelyn, 16 Sim.
V. Wakeman, 2 Ves. jr. 683. 290.

(d) Jessop T. Watson, 1 My. & K. i \ n o. ? it.
gg^

/ -^ 'J
f^-j (jagun y_ Stephens, 1 Beav.

(e) Jtt.-Gen. v. Lord Weymouth, 482, n; Simmons v. Fitt, 8 Ch. 978.

Amb. 20. (A) V. & B. 410.

KK 2
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a testator devised freeholds to trustees and their keirs upon

trust to sell and to apply the proceeds of sale towards the

payment of debts and legacies, the rents until sold to he

applied to the same uses, and, after giving some pecuniary

and specific legacies, as to the rest residue and remainder

of his personal estate after payment of his debts, legacies,

and funeral expenses, he bequeathed the same to his

trustees, their executors, administrators, and assigns, upon

trust, to convert all the said residue into ready-money, and

to lay out the same in the purchase of freehold property to

be settled as therein mentioned. The executors in fact

paid all the debts, legacies, and funeral expenses out of the

personal estate, and did not sell the freeholds. It was held

that the freeholds resulted to the heir-at-law, and were not

comprised in the residuary bequest. The principle was

that the conversion was only directed for a particular pur-

pose, and as that purpose never required it, there was no

conversion, and consequently none of the results of con-

version followed. If, however, the testator had declared

expressly that the proceeds of the real estate should be

considered a part of the personalty, the case would have

been otherwise ; that would have shown that the conversion

was not merely intended to be for a particular purpose, but

to be absolute, carrying with it all its consequences ; and

the proceeds of sale would accordingly be included in the

residuary bequest (/). Apart even from such an express

declaration, there may be in the circumstances of the case

such an indication of intention as will lead to the same

result ; the blending of the proceeds of sale with the per-

sonalty supplies an argument in favour of such an inten-

Intention to tion (A)). The intention to exclude the heir must, howcver,
exclude tlie

|jg clear. The true test is, whether the conversion is directed
heir must be
clear. only for particular purposes or is intended to be absolute {I).

(i) Kidney v. Coussmaker, 1 Ves. 503 ; Court v. Bmkland, 1 Ch. D.

jr. 436 ; Bright v. Larcher, 3 De Gr. 605.

& J. 156. (l) Amphhtt v. Farlce, 2 R. & M.
{k) Byam t. Muntm, 1 R. & M. 221.
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The cases are now rare in whicli there is a conflict Eesiduary

between the heir and the residuary devisee, siace, by the

Wills Act (m), s. 25, it is enacted that unless a contrary

intention appears in the will, such real estate or interest

therein as shall be comprised, or intended to be comprised,

in any devise in such will contained, which shall fail or be

void by reason of the death of the devisee in the lifetime

of the testator, or by reason of such devise beiag contrary

to law, or otherwise incapable of taking effect, shall be

included in the residuary devise (if any) contained in such

wiU. As to the law in cases not within this Act, refer-

ence may be made to Collins v. Wahcman (n) ; Jones v.

Mitchell [o).

In the case of a failure of the purposes of conversion Failure of

under an instrument inter vivos, the property results to
c^nyeraion

the settlor or grantor. In what character he takes it, as ™ settlement

between his real and personal representatives, we shall resulting to

presently inquire. settlor.

2. Conversion hy order of the Court.

It has been decided that the doctrine of Ackroyd v. Sale under

Smithson does not apply to the case of a sale under an
CouTt"**^^

order of the Court. Where lands were sold ia order to

raise the costs of an infant's partition suit, it was held that

the personal representative was entitled to the surplus {p).

The sale being properly made there was an immediate Complete

conversion, and there was no equity to effect a reconver-
^otwlth-'^

sion. The case, therefore, rather resembles in principle an standing

instance of conversion under a deed, than the case of a fau^^^e

partial failure of the purposes of conversion under a will.

The conversion in such cases takes effect from the date of

the order for sale {q).

The rule, however, is of course subject to any statutory unless

(m) 1 Vict. u. 26. iq) Hyett v. Meakin, 25 Ch. D.

(«) 2 Ves. jr. 683. 735 ; 63 L. J. Ch. 241 ; Hartley v.

(o) 1 S. & S. 290. Pmdanes, (1901) 2 Ch. 498 ; 70

[p) Steed Y. Preece, 18 Eq. 192. L. J. Ch. 746.
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statutes

direct the
contrary.

Partition

Act.

provisions wHoli apply in particular cases. Thus, where

real estate to which infants were entitled were sold under

a decree in a partition suit, the proceeds of sale were, by

s. 8 of the Partition Act, 1868 (r), treated as realty (s).

In the case of a sale under the same circumstances of the

separate estate of a married woman, the question of con-

version depends upon her consent. If she consent, there

is a conversion ; if not, there is no conversion {t)

.

Heir takes

land where
conversion

directed by
will ; if sale

is necessary,

as personalty.

Y. In ichat Character Unconverted Property results.

The next inquiry is, whether an heir who takes land

directed to be sold, on failure of the purposes of conversion,

takes it as real or as personal property; and a similar

inquiry follows respecting the next of kia taking under

analogous circumstances. The questions often arise be-

tween the real and personal representatives of the persons

thus benefiting by the resultiag trust.

1. First as to an heir taking land directed to be sold on

a lapse.

"Where conversion is directed by will, and there is a

failure of the purposes for which it is directed, the quahty

in which it results to the heir depends upon the question,

whether an actual sale is required for the purposes of the

will. If such a sale is necessary, then, whether it has

actually taken place or not before the death of the heh,

the property results in a converted form as personalty;

and will, on the death of the heir intestate, pass to his next

of kia (m).

(r) 31 & 32 Vict. c. 40.

(s) Foster v. F., 1 Ch. D. 588.

{t) Wallace v. Greenwood, 16 Ch.

D. 62 ; 50 L. J. Ch. 289 ; Mildmay

V. Quiche, 6 Ch. D. 653 ; Kelland t.

Fulford, 6 Ch. D. 491 ; and see

Smith V. May, (1900) 2 Ch. 474

;

69 L. J. Ch. 735 ; Norton v. N.,

(1900) 1 Ch. 101 ; 69 L. J. Ch. 31,

supra, p. 492.
(u) Smith T. Claxton, 4 Madd.

492 ; Wright v. W., 16 Ves. 188

;
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On the contrary, if there is no necessity for any sale in If sale not

order to carry out the trusts of the will—if, for instance, land.
^'

there is a total failure of the purposes of conversion—then

the property results to the heir as realty, and will on his

death intestate descend to his heir («). And if a sale has

unnecessarily been effected, this will not vary the rights of

the parties (y). But the question as to the necessity of the

sale is determined by the state of facts at the testator's

death (z).

In the case of a conversion arising under an instrument Under in-

iiiter vii-os, the question takes a somewhat different form. i,™™X„s
In this case, if there be an entire failure of the purposes if purpose

of conversion ab initio, no conversion is deemed to have
no^ oonversion

taken place at all, and the property results to the settlor takes place.

or grantor in its original form (a) . If there is only a f ^^^^

partial failure, then the conversion operates, in accordance it results in

with the usual rule, from the execution and delivery of the form."^

deed, and having once taken place, whatever results, results

in its converted form {b) . It will be observed that the

underlying principle is just the same as in the case of a

will. In each case the qiiaHty of ihe resulting property

dejjends upon the question of the necessity for actual con-

version.

2. When money is directed to be laid out in land, and Money

the purposes for which conversion was directed partially ^H^^ ^°^

fail, the money in so far as not required results as to the m land.

personal representative (c) ; and in all cases, whatever
^sults on

results, results as real estate (d). failure results

as realty.

Scales V. Seyhoe, (1892) 1 Ch. 379 ;
(a) Sewitty. Wright, 1 Bro. 0. C.

61 L. J. Ch. 202. 86 ; Clarke t. Franklin, 4 K. & J.

Ix) Chitty V. Farker, 2 Ves. jr. 257.

271 ; Buchanan \. Harrison, IJ. & (*) Griffith v. Eicketts, 7 Ha. 299

;

jj gj3 Wheldale v. Fartridge, 8 Ves. 236.

(<;) Cogan v. Stevens, 1 Beav.
[y) Davenport v. Coltman, 12 Sim. 432 n.

610. (k) Curteis v. Wormald, 10 Ch.

(z) Carr v. Collins, 7 Jur. 165 ; D. 172, overruling Reynolds v,

1 Jarm. Wills, 631, ed. 4. Godlee, 1 Johns. 536.
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Election

to take in

unconverted
form.

Presumption
against re-

conversion.

Eeconveesion.

Although land directed or agreed to be converted into

money, or money directed or agreed to be converted into

land, is, as we have seen, at once impressed in equity

with a new character, still it is open to a person receiving

the converted property, if not under disability, to elect to

take it in its original state. It has been said that " equity,

like nature, will do nothing in vain " (e) ; and it would

evidently be vain and useless to insist that a person should

take a fund in the quality of land, when he prefers it in

the form of money, and can at any moment reduce it to

that form by a sale. It is necessary to consider certain

rules which regulate this power of electing against an in-

strument which directs conversion.

The right of electing to reconvert is simple enough when

the person claiming to do so has an absolute interest in the

property in question. It is to be observed, however, that

the presumption is against reconversion. In case of any

dispute as to the fact, the onus of proof is on those who

allege that the owner has elected to take in the original

form rather than in that directed by the instrument which

effected the conversion (/). Further

:

Person
electing

must be
sui juris.

Lunatic.

1. The person affecting to elect must he sui juris.

Thus a lunatic cannot elect {g) ; neither can an infant (h)
;

but in some cases, where it has been manifestly for his

advantage, the Court has elected for him («) ; and in either

case the Court may direct an inquiry as to whether it is

for the benefit of the infant or lunatic to reconvert. In a

case in which money of a lunatic was laid out in the pur-

chase of land by order of the Court, it was directed that

(«) Seeleij v. Jago, 1 P. Wms. 3S9.

(/) Sissm V. Giles, 3 De G. J. &
S. 614; 11 "W. R. 971; Senson v.

£., 1 P. "Wms. 130,

iff) AsUy V. Palmer, 1 Mer. 296.

[h) Carr v. Ellison, 2 Bro. C. C.

56.

(i) Soiinson v. R., 19 Beav. 494;
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the lands should be conveyed to the committees, their heirs

and assigns, upon trust for the lunatic, his executors,

administrators, and assigns, so as to preserve its character

of personalty as between the heii" and next of kin (k)

.

A married woman with respect to her separate estate is Married

regai'ded as sui Juris, and is competent to elect (/). With ^°™^'^-

regard to property not so limited, the law prior to the

Married Women's Property Act, 1882 (m), depended upon

the Fines and Eecoveries Act {n). Previous thereto she

could not, where money was directed to he laid out in

land, alter its nature by contract or deed (o) . She might,

however, elect to take it as money by consent after exami-

nation in Court (o), and the same result was sometimes

reached by the device of making a sham purchase. By
s. 77 of the last-named Act, she was enabled by deed

acknowledged to effectually elect to take as money (jo)

.

Under the same section, she might, in the same manner,

elect to take in its original form real estate directed to be

converted into money (q) , even though it be reversionary (r)

.

Under the present Act, the disability of married women is

removed, and there is no reason for attributing any inca-

pacity in the matter of conversion (s).

2. No one can so elect as to bind any interests save Person can

his own and those of persons claiming through him. Thus, Hs ow™
a remainderman cannot elect to take as money a fund interest by

directed to be laid out in land, against the wish of the

tenant for life, who has a right to insist on having it laid

out as directed (t). And in the same case it was laid down

that even if a remainderman purported so to elect, he could

(k) Att.-Gen. v. M. of Ailesbury

,

{q) BriggsY. Chamberlain, 11 Ha.
12 App. Cas. 472 ; 67 L. J. Q. B. 69 ; Franks v. Bollans, 2 Ch. 717.

83. (»•) Tuer v. Turner, 20 Beav. 560;
m Sharp V. St. Sauveur, 7 Ch. Miller v. Collins, (1896) 1 Ch. 573

;

343. 65 L. J. Ch. 353.

<m) 45 & 46 Vict. c. 75. («) See WeUon v. Mai, W. N.
(«) 3 & 4 VS^iU. IV. 0. 74. 1884, p. 153.

(o) Oldham v. Hughes, 2 Atk. (t) Sisson v. Giles, sup. See and
453. distinguish Walrond v. Mosslyn, U

{p) Forbes v. Adams, 9 Sim. 462. Oh. D. 640.
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Teuaut-in-
tail.

Person in-

terested in

undivided
shares.

Election of

one may not
prejudice

others.

Persons en-
titled oon-
tingently.

not do SO, SO as to affect the rights of his real and personal

representatives in ease of intestacy ; and that, therefore, his

heir would, notwithstanding his attempt, he entitled to the

money. He may, of course, by deed or will dispose of his

own interest in such a manner as he pleases (m) .

A tenant-in-tail of money directed to he invested in

land might as against his issue elect to take as money [x),

but he could not prejudice the rights of remaindermen [y).

Now, by the Fines and Recoveries Act(s), s. 71, money

dii'ected to be laid out in lands to be settled in tail is for

the purposes of that Act to be treated as the lands to be

purchased would be treated, and to be considered subject

to the same estates as the lands to be purchased would, if

purchased, have been actually subject to.

The same principle applies when the property in question

is bestowed on a number of persons in undivided shares.

If election to take it in its original form can be made with-

out prejudice to the others it is allowable; if not, it is not

so. The application of this leads to the following distinc-

tion. If money is directed to be laid out in land and

devised to a number of tenants in common, then any one

or more may elect to take his or theii- shares as money

;

since tHs will in no way interfere with the others having

the money laid out in land if they so choose («). But if

land is directed to be sold and the money divided equally,

then it is not open to one of the co-legatees to elect to take

his share as land ; for to allow this would prejudice the

sale, and so interfere with the rights of the others (5)

.

A person contingently entitled to the proceeds of real

estate directed to be sold may, pending the contingency,

elect to take the estate as realty, and such election will

become operative upon the contiugency happening before

or upon his death (c)

.

(«) Lingen T. Sowray, 1 P. Wms.
172.

{x) Benson v. -B., 1 P. Wms. 130.

(«) Trafford^. Soehm, 3 Atk. 440.

(z) 3 & 4 Will. IV. c. 74.

(a) Secley v. Jago, 1 P. Wms. 389

;

TTalker v. Denne, 2 Ves. jr. 182.

(b) Seeth v. Hale, 2 MaU. 317
;

Solloway v. Madcliffe, 23 Beav. 163.

(e) Meek^. Devenish, 6 Oh. D. 566.
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3. Soiv an election to reconvert may he effected.

(1.) When there exists an election to reconvert, this may intention

of course be effected by an express declaration of intention. ''^P''^^^^

A parol declaration has been often held sufficient {d), but

was refused in Bradish v. Gee (e).

(2.) Election may be implied from language which does Intention

not amount to an express declaration ; for instance, where language

;

a fund had been agreed to be laid out in land, a description

thereof in a will as money amounted to an election to take

it as personalty (/). Similarly a devise of land as such

amounted to an election to take as land, notwithstanding

that a sale had been directed {g)

.

(3.) Election may be implied from the acts of the party from acts,

entitled ; and slight circumstances have been deemed suffi-

cient [h). Thus keeping land unsold for a long time raises Illustrations.

a presumption of an election to take as land («). Two
years' retention was, however, considered insufficient (A-).

The grantiag of a lease and reserving a rent was held

sufficient evidence of an intention to reconvert (/) ; and the

same was the case where the cestui que trust of lands settled

on trust for sale obtaiaed possession of the title deeds, and

retained them together with possession of the land until

his death (ni) . Acts, however, which show an intention to

reconvert lands directed to be sold, ia which a person has

an immediate interest, were held not applicable to lands

devised by the same will, the direction to convert which

was only to come into operation after a life interest still

in existence. The intention to reconvert those in posses-

sion did not imply a similar intention as to others in

remainder («)

.

(d) Edwards v. Warwick, 2 P. (») Dixon v. Gayfere, 17 Beav.
wins. 174; Fulteneyy. Barlington, 433; Mutlow v. Sigg, 1 Ch. D. 385;
1 Bro. C. 0. 237 ; Wheldale t. Fart- Re Gordon, 6 Oh. D. 531.

ridge, 8 Ves. 236. (k) Eirkman v. Miles, 13 Ves.

(e) Amb. 229. 338.

(/) PuUeney t. Barlington, sup. {I) Crabtree v. Bramble, 3 Atk.
{c/) Sharp V. St. Sauveur, 7 Ch. 680.

343. {m) Bavies v. Ashford, 15 Sim. 44.

ih) Foxwell T. Leivis, 30 Ch. D. (n) Meredith v. Vick, 23 Beav.

654 ; 55 L. J. Ch. 232. 659.
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When money directed to be laid out La land is received

by the beneficiary from the trustees, it is deemed to be

reconverted (o) ; but the receipt of the income for a long

time was not considered sufficient {p) . Where securities

for moneys were assigned to trustees, to be invested ia

land to be settled upon a man and his wife with an ulti-

mate limitation to the man's right heirs, and the husband

died after some of the money had been laid out on other

personal securities in trust for him, his executors, and

administrators, there was held to be an election to tate the

money as personalty {q).

The mere neglect of trustees to perform their duty of

effecting a conversion which is dii-ected, will not affect the

rights of others through the medium of the principle of

reconversion. It falls rather within the doctrine of primary

conversion, which rests, as we have seen, on the maxim

that equity regards that done which ought to have been

done (r).

(o) Fiilteney v. Darlington, 1 Bro. 6 De G-. M. & G. 890.

C. C. 237 ; Hook v. Worth, 1 Ves. (q) Lingm v. Sowray, 1 P. Wms.
sr. 461. 172; Coofoowv. C, 12 CI. & F. 121.

{p) Gillies V. Longlands, 4 De G. (») Lechmere v. E. of Carlifle, 3

& Sm. 372 ; Re Pedder's Settlement, P. Wms. 215.
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Section III.

—

Satisfaction and Performance.

Satisfaction.

Definition.

I. Where the claim alleged to he satisfied arises from

hoxiniy.

1. Satisfaction of legacies by portions [Ademjition).

2. Satisfaction ofportions by legacies.

3. Repetition of legacies.

II. Satisfaction of debts.

1. By legacies.

2. By portions.

Performance.

Contrasted icith Satisfaction.

1. By act of the party.

2. By operation of law {Intestacy).

In tlie construction of instrmnents equity often re- Definition,

cognises a principle known as the doctrine of Satisfaction.

It arises ia cases in which a donor, being already under

some obligation to the donee, effects a donation under

circumstances which indicate an intention that this shall

be taken in satisfaction of the prior obligation.

When this intention is expressed, no comment is re- intention

quired ; for where the subsequent gift is expressly bestowed ^^P'^'^ssed.

in extinguishment of the prior demand, the donee clearly

cannot claim both (a).

(a) Sardingham y. Thomas, 2 Drew. 353..
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Intention

implied.

Division of

subject.

But in many cases this intention has to be implied from,

circumstances, and then considerable difficulty is often

experienced. In dealing with them it will be convenient

to distinguish between those cases in which the prior

obligation arises from an act of bounty and those in which

it is of the nature of a debt.

In the former class fall the cases of the satisfaction of

legacies by portions (commonly called ademption), and

conversely the satisfaction of portions by legacies. From
the similarity of the principles involved, we shall here

also consider the case of the repetition of legacies in the

same instrument, sometimes referred to as the satisfaction

of legacies by legacies.

The latter head comprises the satisfaction of debts by

legacies and by portions. After discussing this, we shall

contrast it with the somewhat similar but distinctive

doctrine of performance.

I. Where the claim alleged to he satisfied arises from bounty.

1. The satisfaction of legacies hy portions {Ademption).

This subject was elaborately discussed and expounded

in the leading case ex parte Fye, ex parte Duhost (h), where

it was laid down as a general rule, that where a parent

gives a legacy to a child, not stating the purpose for

which he gives it, he is understood to give a portion;

and, since equity regards double portions with disfavour,

if the parent afterwards advances a portion on the mar-

riage of the child, the presumption arises that it was

intended to be a satisfaction of the legacy, either wholly

or in part.

Foundation of (1.) From this case it is seen that the principle of

(5) 18 Ves. 140 ; 2 W. & T. L. 0. 338.
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ademption generally rests on the leaning of equity against the principle.

double portions. The rule of presumption against double ^^l^^f
portions applies only as between a child and a parent, or double por-

person who has placed himself in loco parentis. It has

been thus commented on by a learned judge :
" A parent

" makes a certain provision for his children by will, if they

" attain twenty-one or marry, or require to be settled in

" life ; he afterwards makes an advancement to a particular

" child. Looking at the ordinary dealings of mankind,
" the Court concludes that the parent does not, when he
" makes that advancement, intend the will to remain in

" fuU force, and that he has satisfied in his lifetime the

" obligation which he would otherwise have discharged at

" his death ; and having come to that conclusion as the

" result of general experience, the Court acts upon it, and
" gives effect to the presumption that a double provision

" was not intended. If, on the other hand, there is no
" such relation either natural or artificial, the gift proceeds

" from the mere bounty of the testator, and there is no
" reason within the knowledge of the Coui't for cutting off

" anything which has in terms been given. The testator

" may give a certaiu sum by one instrument, and precisely

" the same sum by another ; there is no reason why the

" Court should assign any limit to that bounty which is

" whoUy arbitrary. The Court, as between strangers,

" treats several gifts a.s prima facie cumulative" (c).

With the exception hereafter to be noticed, then, a Relationship;

legacy is deemed to be satisfied by a portion only when cMlTgene-

they are bestowed on a child by a parent or a person in r?lly essen-

loco parentis id) . The cases show that in this instance a

mere natural relationship is not regarded, an illegitimate

child being deemed at law a stranger to its father (e).

The consequence is that an illegitimate child may happen

(c) Suisse V. Zowther, 2 Ha. 424, 270 ; Saunders v. Boyd, (1891) 3 Oh.

435. 394; 60 L. J. Oh. 624.

(i) Booker .y. Allen, 2 E. & M. (e) Mxp. Bye, 18 Ves. 152.
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Locus parentis

how deter-

mined.

Exception ;

legacy for

express
purpose.

Implied
purpose not
sufficient.

to find itself better provided for than it would have been

if legitimate.

(2.) It is often a matter of some difficulty to decide

whether a person has placed himself in loco parentis to

another or not. This depends on the intention of the

person. The question is whether he meant to put himself

in the situation of the lawful father of the child, as regards

his office and duty to make provision for the child (/) ; and

this question is of course one which must be decided

according to the facts of each particular case. It is not

possible to frame any precise formula by which to test the

intention of the donor. It is at any rate not necessary

that the person should in all respects adopt the child as

his own, or that there should be any actual relationship

between him and the child {g) ; and notwithstanding that

the father of the child is living, if he does not maintain

it (A), another person may be deemed to stand in loco

parentis to it.

(3.) It appears that the only case in which a legacy not

given by a parent or person in loco parentis will be

adeemed by a subsequent portion, is where the legacy is

expressed to be given for a particular purpose, and money

is subsequently advanced for the same purpose (i), as

where a testatrix bequeathed a sum to her niece adding

the words " according to the wish of my late husband,"

and afterwards paid a similar sum to the niece, making a

contemporaneous entry in her diary that such payment

was a legacy from the niece's "uncle John"(^). But

mere similarity of circumstances without expression of

purpose does not suffice. Thus, where a person left a

legacy of £200 to his wife to be paid within ten days after

his decease, and afterwards at the request of his wife,

(/) Exp.Fye, ISVes. 140; Powys
V. Mansfield, 6 Sm. 528 ; 3 My. & Or.

359.

(a) Roger t. South, 2 Kee. 598.

(A) Pym V. Lockyer, 5 My. & Or.

29 ; Fowkes v. Fascoe, 10 Ch. 350.

(t) Bebeze v. Mann, 2 Bro. C. C.

165, 619 ; Monck v. M., 1 Ball&B.

298, 303.

[k) Pollock V. Worrall, 28 Ch. D.

552 ; 54 L. J. Ch. 89.
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within a few days of his death, gave her a cheque for £200,

in order that she might have a sum at her immediate

disposal on his death, there was held to be no ademp-

tion, there being no expression iu the will as to the pur-

pose of the legacy (1). A fortiori there will be no ademp-

tion where the purpose of the legacy does not correspond

with that of the advancement {m), or the legacy and ad-

vancement are given upon different contingencies (m).

(4.) Dismissing, then, this exceptional case, and remem-

bering that for our present purpose a person in loco parentis

is to be regarded as equivalent to a parent, we have now
only to consider the operation of the principle of ademp-

tion as applying to gifts between a parent and child.

Advancements are naturally made and portions given Portion need

most frequently in connexion with the marriages of onmaifia^e.

children ; but this is by no means necessary to bring into

operation the leaning against double portions and the rule

of ademption (o).

The presumption in favour of ademption is so strong Presumption

that it will not be repelled by the fact that there are slight ty\if|ht
"^

differences of circumstance between the legacy and the differences,

portion. Differences between them as to the times of pay-

ment will not suffice ; thus where neither the legacy nor

the portion was payable till after the testator's death, but

the legacy was to vest iu possession at the age of twenty-

one years or marriage, while the provision by the settle-

ment was payable withiu six months after the death, there

was an ademption
( p). And where a father covenanted to

pay his son an annuity of £1,000 a year and to charge the

same on his real estate, and by his wUl he left the son

personal property of greater value, there was an ademption

notwithstanding that the will devised the real estate

" subject to the charges thereon" {q). In a case ia which

{V) PanJchurst v. Howell, 6 Oh. (o) Leighton v. L., 18 Eq. 458

;

136. Nevin v. Drysdale, 4 Eq. 517.

[m) Bebeze v. Mann, sup, {p) Hartopp v. H., 17 Ves. 184.

in) Spinks v. Robins, 2 Atk. (q) Montague v. E. of Sandwich,

491. 32 Ch. D. 525 ; 56 L. J. Ch. 925.

S. I' L
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or even
considerable

diflerenoes.

Ademption
pro ianto.

By a resi-

the donee of a special power exercised the power by will,

appoiatiag the whole fund equally amongst children, and

afterwards by irrevocable deed appointed one-third of the

fund to one child, and it appeared on the evidence that this

child accepted this sum in prepayment or anticipation of

the share appointed by will, the rule against double

portions was applied, and there was held to be a satisfac-

tion (r)

.

A slight diffierenoe between the limitations of the wiU.

and those of the settlement will not suffice to repel the

presumption (s) . In the case of Durham v. Wharton [t)

ademption was held to have taken place notwithstanding

very considerable differences between the gifts. There a

life interest in £10,000 was given to a daughter by wiU,

and after her decease to all her children as she should

appoint. On her subsequent marriage, £15,000 was paid

by the testator to her husband, he securing by settlement

pin money and a jointure for his wife and portions for the

younger children of the marriage. StiU. the legacy was

held to have been adeemed (m) . But as in most questions

dependent on inferences of intention drawn from expres-

sions and facts, the decisions are by no means easy to

reconcile one with another {x)

.

Where after a legacy of a larger amount a smaller sum

is given by way of advancement or portion, the presump-

tion is that it does not totally, but only pro tanto, adeem

the legacy («/). It will presently be observed that this

strongly distinguishes the principle of redemption from

that of the satisfaction of a debt by a legacy.

It was formerly considered that a residuary bequest.

[r) Ingram v. JPapillon, (1898) 1

Ch. 142
;
(1897) 2 Ch. 574 ; 67 L. J.

Ch. 84.

(«) Trimmer
508.

V. Bayne, 7 Ves.

(t) 3 CI. & F. 146.

(«) See also Montefiore v. Guedalla,

1 Be a. F. & J. 93 ; Chichester T.

Coventry, L. K. 2 H. L. 71, 92.

{xj See Tussaud v. T., 9 Ch. D.
363.

(y) Fym v. Loehyer, 5 My. & Or.

29 ; ICirk t. Eddotces, 3 Ha. 509
;

lurness v. Stalkartt, (1901) 2 Ch.

346 ; 70 L. J. Ch. 580.
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being of an uncertain amount, was not susceptible of duarybe-

ademption (s) ; but it has now long been establisbed that
'^^'^^

'

such a bequest may be adeemed either totally or pro tanto,

as the case may be {a).

It seems that the doctrine of ademption does not rest Where there

solely on the ground that equity desires to secure equality gjiiid.

between children, and for this reason discountenances

double portions, as unduly favouring one ; inasmuch as it

is applicable even in cases where the testator leaves only

one child {b) . Where part of a residuary bequest to

children and a stranger is adeemed by an advance to one

of the children, the stranger will not be suffered to gain by

the ademption, the adeemed part being divisible amongst

the children only (c). Secus, however, where a pecuniary

legacy is adeemed {d).

(5.) The following cases wUl indicate the limits of the Limits of the

application of the priaciple of ademption ; and they serve
^^"^"^^ ®-

well to show that ademption depends upon the presumed

intention of the testator.

A legacy by a parent is not adeemed even pro tanto by No ademption

occasional gifts made subsequently in the testator's Lifetime ;
?f

°g°''^^''°°''

nor win the Court take an account of small sums so given,

to show that they were intended as a portion (e).

There is no presumption of law that the payment of a nor by a

sum of money to a child previous to the making of the m/de before

will shall operate as an ademption of a legacy therein con- ^^^ "«^>

tained (/) . But if a legacy has been once adeemed by a

subsequent advance, it will not be re-established by a codicil

made after it which purports to confirm the will and all the

bequests therein {g).

{z) Freemantle v. Jiankes, 5 Ves. {d) Kirk v. Eddowes, sup.

(«) Seholefield v. Seap 21 Beay
j^^ ^,^,,,j, ^ Eq. 236 ; Eavenscroft

93 ; Montefiore v. Guedalla mp ; ^_ 3^ ^^^^ ggg ^ j
Vwkers v. "., 37 Oh. D. 526 o7 n, q „„ I

'

L. J. Ch. 738. * °- 22*-

(b) Twining v. Powell, 2 Coll. (/) Taylor v. CartwngU, 14 Eq.

262 ; and see 1 De G-. F. & J. 103. 167, 176.

(c) Meinertzhagen v. Walters, 7 ijg) Powys t. Mansfield, 3 My. &
Ch. 670. Or. 359, 376.

L L 2
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nor where
the gifts

differ in

character or

purpose.

There will he no ademption where the gifts in question

are of different characters, or are expressed to he given for

different purposes. Thus a legacy was held to he not

adeemed by the grant of an annuity (A), or hy an advance-

ment which depended upon a contingency {i), and a legacy

of £500 was not adeemed by a subsequent gift of a part of

the testator's stock-in-trade (Jc) ; but an admission of a son

to a share of partnership capital has more recently been held

to effect an ademption (l). But m all such cases the iuten-

tion will be enquired into, and wUl govern the result (m).

2. The satisfaction ofportions ly legacies.

In the above cases, the question was whether a gift

having been made by will was satisfied by a subsequent

advancement made or portion given inter vivos. We now

come to the converse question, whether a portion having

been contracted to be given is satisfied by a subsequent

legacy.

One of the leading authorities on this branch of the sub-

ject is HinchcUffe v. Sinchcliffe{n), from which we learn

that most of the rules which we have seen to be applicable

in cases of ademption are of equal authority here. Thus

here also the foundation of the doctrine is the distaste with

which equity regards double portions ; and consequently

this species of satisfaction, as well as ademption, is-prima

facie applicable only as between children and a parent or

person in loco parentis. From the same case, also, we

observe that slight circumstances of difference will not

sufiice to prevent the operation of the usual presumption.

The similarity between the two classes of cases is further

seen from the important case of Tliynne v. Earl of Glen-

gall {p), in which a residuary bequest was held to be a

(A) WaUon v. W., 33 Beav. 574.

(i) Spinhs V. RoVim, 2 Atk. 493.

\k) Soilness. S., 1 Bro. C. C. 555.

(l) Lawcs T. L., 20 Ch. D. 81

;

Vxckers v. V., 37 Ch. D. 526;

Bmgough v. Walker, 15 Ves. 607.

(?«) See Lacon v. Z., (1891) 2 Ch.

482 ; 60 L. J. Ch. 403.

(») 3 Ves. 516.

(o) 2 H. L. 131.
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satisfaction of a covenant to bestow a certaia portion on a

daughter, notwithstanding some important differences in

the limitations.

It does, however, seem that in these cases, where the Presumption

settlement precedes the will, the presumption against ™tatteTthan

double portions will be more easily rebutted than where ^ ademption,

the will precedes the settlement. Thus in a well-known

case it has been said :—" The rule against double portions

" is but a rule of presumption, and there is much less

" difficulty in supposing that it was not intended to pre-

" vail where the person to whose dispositions it is to be

" applied had not the power to enforce it without the con-

" sent of others, than in a case where the whole was under
" his absolute control. When the wHl precedes the settle-

" ment, it is only necessary to read the settlement as if the

" person making the provision had said, ' I mean this to be

" in lieu of what I have given by my will.' But if the

" settlement precedes the will, the testator must be under-

" stood as saying, ' I give this in lieu of what I am already

" bound to give, if those to whom I am so bound will

" accept it.' It requires much less to rebut the latter pre-

" sumption than the former" (p).

These expressions indicate the principal difference Principle

between these cases of the satisfaction of a portion by a ademption

legacy, and the ademption of a legacy by a portion.

Where the settlement comes first, the persons entitled

under it are purchasers, and no presumed intention of the

testator can deprive them of theii' rights thus acquired.

At least, they have a right to elect between the benefit

which by the settlement is already theirs, and that con-

ferred by the will. If the beneficiary elects to take under

the wUl, then, unless something rebuts the presumption

against double portions, the settlement is superseded, and

is not to be performed at all. If he elects to claim his

rights under the settlement, then, in the same circum-

(p) Fer Lord Cranworth, in Chichester v. Coventry, L. R. 2 H. L. 71.
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rather than
satisfaction

of debts.

stances, he must to that extent give up his rights under

the will to compensate those whom his election dis-

appoints (§').

It might, perhaps, be supposed that the recipient of a

portion under a settlement heiag a purchaser, this species

of satisfaction would be more analogous to the satisfaction

of a debt by a legacy than to the ademption of a legacy

by a portion. This, however, is not the case. For though

a portion is ia its legal aspect a debt, equity stiU regards

it as a benefit conferred ; and thus it falls within the pre-

sumption against double portions, which has, of course, no

application in the case of an ordinary debt. The con-

sequence is, that the leaning of equity is strongly in favour

of the satisfaction of a portion by a legacy ; while, as we

sball presently observe, it is equally decided against the

satisfaction of a debt by a legacy. This distinction is in

itself abundantly sufficient to bring the eases we are now

considering nearer to the doctrine of ademption than to

that of satisfaction, as applied to ordinary debts.

A provision made by a will may satisfy one part of a

covenant without satisfying the whole. Thus, if the cove-

nant gives a life interest to a daughter, with remainder to

children, a legacy to the daughter may satisfy her life

interest, but cannot satisfy the claim of the children (r).

And similarly, there may be a satisfaction to the children's

portion, not touching that of the parent (s)

.

Where a settlement contained a declaration that an

toadvan™-™ advancement by the parent in his lifetime should be con-

sidered as satisfaction of a portion covenanted to be

bestowed, a legacy given by will was considered not to be

equivalent to an advancement in the lifetime so as to

come within the declaration ; and there was held to be

no satisfaction (t).

Partial

satisfaction.

Gift by iriU

ment in

lifetime.

{q) Chichester v. Coventry, inf.;

M'CarogherT. TFhieldon, 3 'Eq. 2Z6.

()•) IBethell v. Abraham, 3 Ch. D.

590.

(s) Chichester v. Coventry, L. E.
2 H. L. 71, 92 ; Mayd v. FieU, 3

Ch. D. 587.

{t) Cooper V. C, 8 Ch. 813.
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Save as here excepted, it may be generally understood

tliat the limitations and conditions of the principle above

stated as applicable to ademption, are applicable also in

the case of satisfaction of a portion by a legacy {u).

There has been a great deal of learned argument touch- Rules as to

ing the admissibility of extrinsic evidence (that is, evidence evidence,

of facts not contained in the instruments themselves) in

order to decide for or against the application of the doc-

trine of satisfaction; but the results of the cases are

reducible to a few simple principles.

(1.) Parol evidence of extrinsic circumstances is not i. Not ad-

admitted to alter, add to, or vary a •written instrument, or ^itteu
° ^^^

to prove with what intention it was executed. In Sail v. instruments.

Hill {x) the question was whether a portion had been

satisfied by a legacy. It was clear that in the absence of

extrinsic evidence of the testator's intention when he made

his will there would be no satisfaction. Evidence was

tendered which clearly showed that the testator in fact

intended the legacy to satisfy the portion. The evidence

was rejected on the ground that it had nothing to do

with the debt, but applied to the will only, and, in fact,

amounted to the insertion in the will of a declaration which

was not there.

(2.) But where the law presumes a certain intention 2. Admitted

from collateral circumstances, such as a certaiu relationship aumption^of

'

between the parties, then extrinsic evidence is admissible 1^^-

to rebut this presumption. It was said in Kirk v.

Eddoices{y), that where "the law raises a presumption

" that the second iastrument was an ademption of the gift

" by the instrument of earlier date, evidence may be gone
" into to show that such presumption is not in accordance

" with the intention of the author of the gift" (s).

((() Bellasis v. Uthwatt, 1 Atk. («/) 3 Ha. 509.

427 ;
Lethbridge v. Thurlow, 15 («) See also Bebeze v. Mann, 2

Beav. 334; Sparhesy. Cator,ZYes. Bro. C. C. 165, 519; Leveson y.

530. Beaks, (1891) 3 Ch. 422; 60 L. J.

\x) 1 D. & War. 94. Ch. 793.
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3. When so

admitted,
counter-

evidence
admissible.

(3.) Where evidence is admissible to rebut sucli pre-

sumption, counter-evidence is admissible {a)

.

In KirJc v. Eddoives (b) the question was whether a

legacy was pro tanto adeemed by a subsequent gift of a

promissory note made without any writing. Evidence

was tendered which related to this gift, not to the written

instrument; and it was held that evidence of such a

nature being admissible to rebut the presumption of

law, counter-evidence was admissible in support of the

presumption (c).

Repetition of

legacies.

Classification

in Hooley v.

Hatton.

3. Repetition of legacies.

In many respects similar to the ademption of legacies

by portions, and the satisfaction of portions by legacies,

are the cases which arise when two legacies are given by

the same will, or by a will and codicil, and it is doubtful

whether the second legacy is intended to be additional to

the first, or to be merely a repetition.

The case most usually referred to on this subject is

Hooley v. Hatton (d).

In this case Lady Finch gave to Lydia Hooley, the

plaintiff, £500 by her will. She made a codicil in these

words : "I add this codicil to my will : I give Lydia

" Hooley £1,000." The plaintiff filed a bill claiming these

legacies, and the question was whether she was entitled to

them both, or only to the £1,000. There being no iatemal

evidence touching the question, it was decided on the

general rule of law that the legacies were cumulative, and

the plaintiff was declared entitled to them both.

The judgment of Aston, J., in this case classified double

legacies under four heads: (1) where the same specific

thing is given twice
; (2) where the like quantity is given

twice
; (3) where a greater sum is given first, and a less

(a) See also Debeze v. Mann, 2

Bro. C. C. 165.

(J) 3 Ha. 509.

(c) See Palmer v. Newell, 20

Beav. 32, 39.

[d) 1 Bro. C. C. 390, n. ; 2 W. &
T. li. C. 321.
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sum afterwards; (4) where a smaller sum is given first,

and a greater sum afterwards.

The first case presents no difficulty, since where the Specific

same specific thing or corpus is twice expressed to be °

given, whether in the same or in different instruments, it

must clearly be regarded as a repetition (e).

The remaining three classes may be most conveniently Legacies of

considered together, distinguishing, however, those cases in ^"^^ ' ^'

which the two gifts are contained in the same instrument

from those in which they are given by two instruments.

(1.) Where two pecuniary legacies are given by the In same

same instrument.

The general rule is that when two legacies of the same If equal,

amount are given by the same instrument there will be

considered to be a repetition, and one only will be good (/).

And the same rule applies to annuities {g)

.

But where the two legacies are of unequal amount. If unequal,

whether the greater precedes the less, or the less the

greater, they axe primA facie cumulative (A).

(2.) Where two pecuniary legacies are given by different In different

, , instruments.
instruments.

The rules regulating these cases cannot be so simply

stated.

Prima facie, if the legacies are given simpliciter, no rrimdfade

motive for the gift being expressed, they are regarded as
"^""^

cumulative ; and it is immaterial whether they are of

equal or unequal amount («). A fortiori they wiU be

cumulative when there is any difference in their nature or

time of payment {k), or they are given upon or for different

trusts or purposes {I).

(e) J), of St. Albans v. Seauclerlc, (t) Sock v. Callen, 6 Ha. 631
;

2 Atk. 636 ; Suisse v. Lowther, 2 Mussell t. Dickson, i H. L. 293 ;

Ha. 432. Wilson y. O'Zeary, 12 Eq. 625 ; 7

(/) Garth v. Meijrick, 1 Bro. C. C. Ch. 448.

30. (Jc) Hodges v. Feacoclc, 3 Ves. 735
;

\g) Holford \. Wood, 4 Ves. 76. Masters v. M., 1 P. Wms. 421.

(A) Windham v. TT., Rep. t. (Vj Sawrey v. Rummy, 5 De G. &
rinoli, 267 ; Hartley v. Ostler, 22 S. 698 ; Spire v. Smith, 1 Beav.

Beav. 449. 419.
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If equal and
on same
motive,

repetition.

Not other-

wise.

Intrinsic

evidence.

Extrinsic
evidence.

If, however, the same motive is expressed for both gifts,

and the same sum is given, then, though the gifts are con-

tained in two instruments, there wiR be deemed to be a

repetition, and only one will be payable {m).

But if the same sums are given and different motives are

expressed («), or if the same motive is expressed and difie-

rent sums are given (o), then the two gifts will be considered

cumulative.

(3.) Such are the general rules, but they are subject to

modification according to the evidence which may be forth-

coming as to the testator's intention.

As to intrinsic evidence there is no difficulty; it is

always available to explain the intention. Thus the fact

that the second instrument expressly refers to the first, or

seems to be merely a copy of it, may, even where the sums

given are unequal, lead to the conclusion that the second

was intended to substitute, and not to be added to, the

first {p). And similarly, where two precisely similar codi-

cils were executed at the same time, it was considered that

the intention was to execute them in duplicate, and not to

give double legacies
(j) . The same conclusion was reached

where two precisely similar instruments were executed,

though at different times (r)

.

The rules as to extrinsic evidence are similar to those

above stated as ordinarily applicable in a case of satisfac-

tion or ademption. Where the Court raises the presump-

tion against double legacies {e.g., where two equal legacies

are given by one instrument, or ia different instruments

with the same motive expressed), then such evidence is

admissible to show that the testator intended both to be

paid.

But where the Court does not raise this presumption

(m) Surst V. Beach, 5 Madd. 351,

358 ; Roeh v. Oallen, 6 Ha. 531.

(n) SiAges v. Morrison, 1 Bro.

C. C. 388.

(o) Surst V. Beach, sup.

{p) Martin v. Drinkwater, 2 Beav.

215 ; Coote v. Boyd, 2 Bro. C. C.

521.

(?) Whyte V. TF.,n Eq. 50.

{r) SubbardY. Alexander, Z Ch.J).

738.
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{e.g., wliere legacies of different amounts are given by the

same will, or legacies of the same amount simpKciter by

different instruments), then extrinsic evidence is not ad-

missible to show that the testator intended only the latter

to be paid (s).

In short, extrinsic evidence is admissible in favour of,

but not against, a legatee claiming the legacies as cumu-

lative.

As a general rule, where one legacy is given merely in Substituted

substitution for another, it will, ia the absence of any ^^^^0^°'
expression of a contrary intention on the part of the testa- of first,

tor, be liable to the same incidents as the legacy for which

it is substituted {t) ; but this is, of course, not so where

the second legacy is a distinct and substantive bequest (m).

An additional legacy, though not so expressed, will in

general be held subject to the same incidents and con-

ditions as the first legacy. Thus if a legacy be given by

will to a married woman to her separate use, an additional

legacy given by the codicil will also be held for her sepa-

rate iise {x). In no case, however, has it been held that

the latter gift is to go to the parties entitled under the

subsequent Hmitations of the former gift (jj).

II. Where the Claim alleged to be satisfied is of a Legal

Nature.

1. Satisfaction of debts by legacies.

The leading authority on this branch of the subject is

Talbot V. The Duke of Shrewsbury {z), where the principle

is laid down that if a debtor, without taking notice of the

(s) Burst V. Beach, sup. ; Guy v. {x) Say v. Croft, i Beav. 561.

Sharp, 1 My. & K. 589. (y) Mann r. Fuller, Kay, 624.

{t) Cooper Y. Day, 3 Mer. 154. (z) Prec. Ch. 394 ; 2 W. & T.

(«) Chatteris v. Young, 2 Euss. 183. L. C. 352.
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Satisfaction

depends on
presumed
intention.

Slight cir-

cumstances
rebut the
presumption.

Presumption
rebutted by
the nature of

the legacy.

Where legacy

is less than
debt,

or legacy is

contingent,

or uncertain,

such as

residue.

debt, bequeaths a sum as great as, or greater than the

debt, to his creditor, this is to be deemed a satisfaction of

the debt ; but that a legacy of less amount than the debt

is not regarded as a satisfaction pro tanto, nor wiU. a con-

tingent legacy ever operate as a satisfaction.

These cases rest, as do all cases of satisfaction, on the

presumed intention of the donor, and they illustrate the

maxim, Behitm' non premmitur donare. But the reason-

ing upon which the principle here rests has been often

pronounced to be artificial and unsatisfactory, and the in-

clination of the Court is decidedly against its application,

so that slight circumstances will be laid hold of to rebut

the presumption.

That this is so is well shown by Chancey's Case (a), in

which a testator being indebted to his servant for wages,

had given her a bond for £100 as due on that account,

and afterwards by his will gave her £500 for her long and

faithful services, and directed that all his debts and legacies

should be paid. This last direction was considered suffi-

cient to rebut the presumption of satisfaction, and the

servant was held entitled to be paid both the bond and the

legacy in full.

(1.) An examination of the cases will show that the prin-

ciple of satisfaction as applied to debts is subject to many

limitations. In the following cases the presumption of

satisfaction has been held to be rebutted by the nature of

the legacy:

—

(i.) Where the legacy is of less amount than the debt.

In such cases there is no satisfaction, even joro tanto (h).

(ii.) Where the legacy is given upon a contingency (c).

(iii.) Where the legacy is of an uncertain or fluctuating

amount ; such as a gift of the whole or part of the testa-

tor's residue. Such a legacy will not operate as satisfac-

(«) 1 P. Wms. 408 ; 2 W. & T. L. C. 353.

(*) Talhot V. Shrewsbury, Free. Ch. 394 ; Crichton \. C, (1895) 2 Ch. 853.

(<;) Ibid. ; Crompton v. Sale, 2 P. Wms. 553.
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tion, even tliougli in the event it may happen to equal or

exceed the amount of the debt (d).

(iv.) Where the time fixed for payment of the legacy is Where the

different from that at which the debt is due, so as to be m™nt differs,

not equally advantageous to the creditor, there will be no

satisfaction (e) : . ra this ease the debt being due at the

death, the legacy was directed to be paid one month after

the death. Where the legacy has been payable before the

debt has become due, it has been held to operate as satis-

faction (/).

(v.) There will be no satisfaction where the testamentary or the oharac-

gift differs from the gift in character. Thus a gift of land
g^ift°differ3.

will not satisfy a pecuniary debt (g) ; a legacy will not

satisfy an annuity {h) ; nor will an absolute gift satisfy a

debt held on trust for the donee for life with remainder to

his childi-en (^).

(2.) Sometimes the presumption of satisfaction is re- Presutaption

butted by the nature of the debt. Thus :

—

the nature^f

(i.) A contingent or uncertain debt, such as a debt the debt.

upon an open account, cannot be satisfied by a legacy (k) . ^ contingent

But the mere fact that a debt is under certain circum- or uncertain,

stances liable to be varied in amount will not always

prevent the presumption of satisfaction. Thus, there was

held to be satisfaction where a sum of money had been

deposited with the testator, against which the creditor had

drawn on him from time to time (/).

(ii.) A debt contracted subsequently to the making of or is oon-

the will cannot be satisfied by a legacy confen-ed by the sequently to

will, since in such a case no iatention to satisfy the debt *^^ ""^•

can be reasonably presumed (m). And where a separation

{d) Devese v. Fontet, 1 Cox, 188

Thynne v. E. of Glengall, 2 H. L
154.

(«) Glark v. Sewell, 3 Atk. 96 :

Calham v. Smith, (189oJ 1 Ch. 516 :

64 L. J. Ch. 325.

(/) Wathen Y.Smith, 4:^.3^.525

[g) Eastwood v. Vinke, 2 P. Wms

614.

(A) CoU V. Willard, 25 Beav. 568.
(i) Fairer x. Park, 3 Ch. D. 309.

{k) Rawlins v. Fowell, 1 P. Wms.
297.

(T) Edmunds v. Low, 3 K. & J.

318.

(m) Cranmer's Case, 2 Salk. 608.
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deed contained a covenant to pay a certain sum, and the

covenantor by his will made contemporaneously bequeathed

a like sum to the covenantee, there was held to be no

satisfaction, the fact of the documents being contem-

poraneous being regarded as evidence of a contrary

intention (m)

.

Presumption (3.) In other cases it is gathered from expressions in the

expressions in "^^^ that satisfaction was not intended. Thus :

—

the will.
^i_)

ijijiQ fact that the testator has assigned a particular

particular motive for the gift has been considered to rebut the pre-

motive is sumption (o)

.

or there is a (^^0 -"-^ Chanceifs Case{p) an express direction for the

direction for payment of debts and legacies was taken as an indication

debts and that the testator intended both the debt and legacy to be
legacies.

paid(5'). A direction to pay debts alone has recently

been held to have the same effect (r) ; d fortiori would

this be so if there are other circumstances tending to rebut

the presumption (s)

.

Eelationship The relationship of parent and child or husband and

chiJdlmma^ "^^^ *^°®^ ^°^' ^* Seems, affect the priaciple regulating

terial. these cases of satisfaction. Where there is an actual debt

due to the child, as distinguished fi-om a portion, it will

only be satisfied by a legacy of equal or greater amount,

and, as in other eases, the presumption will be easily re-

'butted(if).

2. Satisfaction of debts by portions.

Satisfaction Analogous to the above instances of satisfaction, and

portion.
^ Subject to similar rules, is the case in which a father, beiag

(n) Eorhch v. Wiggins, 39 Ch. D. 260 ; 59 L. J. Ch. 135, disapprov.

142 ; 68 L. J. Ch. 46. ing Edmunds v. Low, 3 K. & J.

[p] Mathews v. M. , 2 Ves. sr. 635 ;
318.

Charlton v. West, 30 Beav. 124. (s) Mowe \.E.,2 De G. & S. 297

(p) 1 P. Wms. 408. JPinchinv. Simms, 30 Beav. 119.

Iq) Sichardson \. Greese, 3 Atk. (t) Tolson v. Collins, 4 Ves. 483

66. Fowler v. F., 3 P. Wms. 353 ,M
()) Bradshaw v. Suish, 43 Ch. D. kinson t. LittUwood, 18 Eq. 595.
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indebted to a child, makes an advance to him in his life-

time. The portion so advanced will prima facie effect

a satisfaction if it equals or exceeds the amount of the

debt («().

It is a common and well-known principle that extrinsic QM«f«whether.T-Mi 1 • pi/\ extrinsic
evidence is admissible to rebut a presumption oi law [x) , evidence

and on this principle extriasic evidence should be admis- admissible,

sible when the presumption arises that a debt is satisfied

by a legacy to rebut this presumption {y) . But such

evidence has nevertheless been sometimes refused (s)

.

Peeformance.

The equitable doctrine of Performance has some points

of resemblance to, but yet must be carefully distinguished

from, that of Satisfaction, as applied to the cases we have

been considering.

Satisfaction, as we have seen, wholly rests upon an implied Distinction
_

intention of the testator ; and several rules of presumption faction and

have been adopted which do not apply to cases of perform- performance,

ance. The presumption will not hold if the gift is less

beneficial in any way than the debt.

The doctrine of performance rather arises from a con- Performance

struetion which equity, ia its regard for natural justice,
'^^g^^^of'^

puts upon certain circumstances, than from the implied in- natural

tention of the party. '^Equity imputes an intention to fulfil
•'"^ ^'^'

an obligation." It is not, therefore, subject to any of those

rules which originate in the design of correctly ascertaining

a testator's intention. And it conspicuously differs from

(«) Wood Y. JBriant, 1 Atk. 521
; («/) Flunkett v. Icu-is, sup.

;

Flunhttv. Zewis, 3 na. 316 iZawes Wallace v. Pomfret, 11 Ves. 542;
-.- „^ /-.I. -r> oi Leveson v. Beaks, (1891) 3 Ch. 422 ;

T. X., 20 Ch. D. 81. gg •L_ J Qjj yg3_

{x) Kirlt V. Mdowes, 3 Ha. 509 ; (2) Fowler v. F., sup.; Sail v.

Sail V. Sill, 1 D. & W. 94. Sill, swp.
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satisfaction as applied to debts, in that performance is con-

monly deemed to have been effected pro tanto.

Performance \ Tj^g typical case of performance is where a person
may be im- "^ ^

. -^ , '

puted from Covenants to do a certain act, and this covenant is deemed

coventntor.*^^
*° ^^ performed by some subsequent act which wholly or

approximately effects the same purpose, though it does not

expressly refer or precisely conform to the covenant.

One of the most familiar eases on this point is Wilcoeks

V. Wilcoeks (a).

There a person covenanted on his marriage to purchase

lands of the value of £200 a year, and to settle them for

the jointure of his wife and to the first and other sons of

the marriage in tail. He purchased lands of that value,

but made no settlement, so that on his death the lands

descended to his eldest son. The eldest son filed a bill for

a specific performance of the covenant ; but it was held

that the lands descended should be deemed a performance

of the covenant.

Another similar case which further illustrates the

doctrine is Lechmere v. Earl of Carlisle {b).

Lord Lechmere on his marriage covenanted to lay out

within one year of the marriage £6,000 (his wife's

portion) and £24,000, amounting in all to £30,000, in the

purchase of freehold lands in possession in the south part

of Gh-eat Britain, with the consent of the Earl of Carlisle

and Lord Morpeth, to be settled on Lord Lechmere for

life, remainder for so much as would amount to £800

a year to Lady Lechmere for her jointure, remainder

to first and other sons in tail male, remainder to Lord

Lechmere, his heirs and assigns for ever. Lord Lechmere

was seised of some lands in fee at the time of his maniage,

and after his marriage purchased some estates in fee of

about £500 a year, some estates for lives, and some rever-

sionary estates in fee expectant on lives ; and he con-

(«) 2 Vem. 558 ; 2 W. & T. L. C. (b) 3 P. "Wms, 227 : Ca. t. Talb.
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traoted for the purchase of some estates in fee in posses-

sion. None of these purchases or contracts were effected

with the consent of the trustees, there was no settlement

made of any of the lands, and shortly afterwards Lord
Lechmere died intestate. Thereupon a hill was filed by
his heir for a specific performance of the covenant, and

to have the £30,000 laid out in accordance therewith out

of the personal estate. It was held by Lord Talbot, on

appeal, reversing the decision of Sir J. Jekyll, M. E., that

the freehold lands purchased, and contracted to be pur-

chased, in fee simple in possession after the covenant ought

to be considered as purchased in part performance of the

covenant. The heir was therefore only entitled to a decree

for the laying out of so much money as, together with the

sum already so laid out and contracted to be laid out, would

amount to £30,000.

It will be observed that the lands possessed by the Conclusions

covenantor before the covenant, and lands purchased g^°™ ®

afterwards, but of a different nature from what was cove-

nanted to be purchased, were not included in the perform-

ance ; and further, that the consent of the trustees was

deemed not to be an essential.

The doctrine has also been applied to a case in which

the covenant was to pay money to trustees to be laid out

by them in a purchase of land, and the covenantor himself

purchased the land, and died intestate without having

effected a settlement (c).

The same principle is applicable where the obligation

arises from an Act of Parliament instead of from a

covenant {d)

.

Where trustees having trust money in their hands are Purchase by

under an obligation to lay it out in lands, any purchase by standTon

them will more readily than in other cases be deemed a lugger

performance of their obligation (e) ; though such cases

tc) Sowden v. S., 1 Bro. C. C. M. 487.

682. («) Mathias v. M., 3 Sm. & G.

(i) Tubis T. Broadwood, 2 R. & 652.

s MM
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usually fall under the still stronger rule that a cestui que

trust is entitled to follow trust money if traceable, how-

ever it may have been converted (/).

Performance 2. Another illustration of the doctrine of performance
may result . , , ^ i -, ri
from the ope- IS where a person covenants to do an act and the covenant
ration of law.

^g j^ effect whoUy or partially performed by the operation

of law.

On this the leading authority is Blandy v. Widmore [g),

where a man covenanted, previous to his marriage, to

leave to his wife £620. He married, and died intestate,

his wife's share under the intestacy being more than £620.

The covenant was hereby deemed to be performed, so that

the widow could not claim her share under the intestacy

and £620 over and above as a debt under the covenant.

In this case the covenant was wholly satisfied ; but it is

equally clear that if the distributive^ share had been less

than the sum covenanted to be paid it would be considered

a performance pro tanto (h). The same principle has,

moreover, been applied where the covenant has been that

the executors should pay a sum of money, or that the

money should be paid to. trustees for the wife («).

There are, however, three classes of cases which must be

carefully distinguished from those which fall imder this

principle.

A general
_

(1.) Where the covenantor has made a will, and thereby

oTrTsIdueTs conferred a gift either by way of general legacy or as a

not generally residue, such a gift will not generally be deemed a per-
periormance.

, , i

formcmce of a covenant to leave a certain sum (k). It

depends on the circumstances above considered whether

it would operate as a satisfaction [l).

Share in in- (2.) Where the covenant is not to pay a gross sum, but

(/) Taylor v. Flumer, 3 M. & S. 14, 16 ; Goldsmid v. (?., 1 Swanst.
562 ; Lench v. L., 10 Yes. 511. 211.

la) 1 P. Wms. 323 ; 2 W. & T. (*)
^tt

''" ^'^™"^«. » ^ft- ^19-

J ^A nq, (*) Saynes t. Mieo, 1 Bro. 0. C.
^- ^-

129 ; Iieoeae v. Fontet, 1 Cos, 188.

(A) Garthshore v. OhaHe, 10 Ves. {1} Sup., p. 523 et seq.
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to give a life annuity, or the interest of a sum of money testacy not

for life, such a covenant -will not be performed ty the of oovmant

devolution of a share under an iatestacy (ni). *°^ annuity.

(3.) Where the covenant is to pay a sum in the covenan- Performance

tor's lifetime, and there is a breach of the covenant before ^ppiy to a

the death, then the devolution of a share in intestacy wiLl ^e^t due in

not amount to a performance (m). Here the covenant lifetime,

having been to pay the settlor's mfe a sum of money two

years after marriage, and not having been complied with,

there was an actual debt due when the intestate died,

between which and her claim as widow in the intestacy,

the covenantee could not be put to her election.

[m) Couch V. Stratton, 4 Ves. 391.

(«) Oliver v. BricMand, 1 "Ves. sr. 1 ; cited 3 Atk. 420.

M M
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PART II.

WHERE THE JUEISDICTION RESTS ON THE DISTINCTIYE

PROCEDURE OF EQUITY.

INTRODUCTION.

It has been already pointed out and cannot be too

strongly urged, that it is impossible to draw any strictly

defin.ed line between those matters in which the jurisdic-

tion of equity has arisen from the distinctive character of

its principles, and those in which it is to be ascribed to the

superiority or peculiarity of its procedure.

In many of the subjects which have been treated in the

preceding part, it has been necessary to anticipate much

that would appropriately present itself now for considera-

tion, but which could not, without serious inconvenience,

have been severed from the connexion in which it there

stands. For instance, the subject of mortgages could not

be examined without investigation of the method of

accounting between mortgagor and mortgagee : no more

was it possible to take a comprehensive view of the doc-

trine of trusts without trespassing on many questions

which most usually present themselves in the course of the

administration of assets.

On the other hand, in those matters in which the juris-

diction of equity is essentially administrative, or is other-

wise due to its peculiar procedure, it of course recognises

and applies as occasion requires all the principles already

expounded. Thus, actions arising out of partnerships
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and in respect of public companies continually raise

questions of trust and of fraud ; and, as has been observed,

the jurisdiction to relieve agaiust the consequences of

mistake is nowhere more frequently concerned than in

actions for specific performance.

As it was necessary in introducing the first part of the

work to inquii'e generally what the substantive principles

were which distinguished equity from law, so it behoves

us now to make a corresponding inquiry as to the distinc-

tive Procedure of Courts of equity. This must necessarily

be here treated in a very general way, for otherwise we

should be involved in an exposition of Chancery practice,

which is beyond the province of this work.

Perhaps the most extensively useful of the features of

equitable procedure is the facility which it affords for the

taking and adjusting of accounts. In actions at law, it

was, under the old practice, necessary that the plaintiff

should estimate his claim in a definite sum of money.

Supposing the claim to be good in law, it was for the jury

to determine on the facts whether the demand was reason-

able or excessive in amount, and to give their verdict

accordingly. Of course, it was open to the defendant to

adduce evidence generally and particularly to show that

the plaiQtiff's claim ought to be reduced ; and simple cases

of account might well be considered and adjusted by the

jury. But it is evident that many cases arise in which

the determination of what is justly due to a plaintiff

necessarily involves long and difficult inquiries—^for

instance, it may be necessary to review a series of trans-

actions extending over many years. For such an investi-

gation a jury is clearly incompetent.

This difficulty was very long ago recognised, and a

remedy for it attempted apart from the assistance of equity.

Indeed, one of the most ancient actions at law was the

action of account. But the inadequacy of 'the remedy

thus afforded is sufficiently shown by mentioning only a few

of the conditions attached to it. Thus, the action of account
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originally lay only where there was either privity in deed

by the consent of the party, as against a bailiff or receiver

appointed by the party ; or a privity ia law, as against a

guardian in socage. By the law merchant it was so far .

extended that a merchant might have an account against

another, charging him as a receiver. Beyond these limits

the action did not apply, until by successive statutes it was

further extended to the executors of merchants, to admi-

nistrators, and finally, so as to lie against executors and

administrators of guardians, bailiffs, and receivers (a).

Nor were these restrictions as to the parties the only Defects as to

disadvantages. Even when the action was sustainable,
"^^""^ ^^'

the procedure under it was cumbrous in the extreme. The

auditors appointed to take the account could not until

3 & 4 Anne, c. 16, examine the parties before them on

oath. Whenever a disputed item was in question the

parties might join issue thereon or demur and bring their

dispute before the Court, and thus the inquiry might be

almost interminably protracted. Moreover, no equitable

claims, such as those arising from trusts, liens, frauds, &c.,

were recognised ; so that after all the discussion at law, a

suit in equity might stiU. have been requisite to determine

the full rights of the case (b)

.

It is not surprising that the legal action of account Bisplacedby

should under these circumstances have fallen into desue-
remedy^*^^'''

tude, and have been displaced by the remedy in equity to

which its imperfections gave birth. "We shall presently

consider in greater detail some of the leading principles by

which Courts of equity have been guided in the taking of

accounts. It suffices now to illustrate the superiority of Superiority

the equitable over the legal remedy, by stating that the

master who acted as auditor in equity had abundant power

to examine the parties on oath, to make inquiries from all

proper parties by testimony on oath, and to require the

production of all necessary documents; and that his

(a) 3 & 4 Anne, o. 16 ; Story, 445. (i) Story, 448—9.
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decision was open to be re-examined by the Court whether

in point of fact or of law, by a simple and expeditious

process (c).

The legal action of account having become obsolete, the

jurisdiction of equity ia all matters of complication was

fully established, and, as usual, being once established, it

was in no way interfered with by the fact that new powers

were subsequently conferred on Courts of law; for instance,

the power to compel a reference to arbitration under the

Common Law Procedure Act, 1854 [d). The general

test as to whether Courts of equity had jm-isdiction ia

any particular case seems to have been the question whether

or not the account could be competently examined upon a

trial at nisi i^rms [e).

In some cases it was necessary for the parties to resort

to equity because of the existence of some fiduciary relation

between them which prevented the application of a legal

remedy. Thus a principal desiring an account against his

agent could only obtain adequate relief in equity, since

equity alone could enforce the discovery necessary to

ascertain the facts of the case (/) ; in short, wherever the

relation of trustee and cestui que trust exists the matter

naturally falls under the jm-isdiction of equity {g). An
agent, however, could not sue in equity for an account

against his principal, since no confidence is reposed by the

agent, and the same ground of jurisdiction did not there-

fore exist (A).

In many cases, again, the remedy of account is incident

to and accompanies that of injunction—for instance, ia

suits for the infi-ingement of patents of copyright, and in

respect of waste. These cases are more particularly re-

ferred to under the head of Injunction.

[c) See Ord. LV. rr. 15 et seq.

[d) 17 & 18 Vict. c. 125, a. 3.

{«) O'Oonnor t. Spaight, 1 S. & L.

305 ; Taff Vale Co. v. Nixon, 1

H. L. 111.

(/) Mackenzie t. Johnston, 4 Mad.
373.

ig) Docker v. Somes, 2 My. & E.
664.

(h) Padmek v. StanUy, 9 Ha.
627.
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Since the Judicature Acts, questions as to jurisdiction

can, of course, no longer arise, all actions being equally

cognizable in both the Common Law and Chancery Divi-

sions. But it remains a matter of propriety and con-

venience to resort to equity in such cases, the machinery of

the equity Courts and Chambers being peculiarly adapted

to the examination of complicated matters of detail.

It is obvious that the jurisdiction of equity in matters Extent of the

of account brings a great variety of business within its fl^ded on

purview. This is a natural consequence of the fact that account.

an almost infinite variety of transactions involve questions

of account; and, in addition to this, it is a weU-established

rule that when equity acquires jurisdiction on this ground,

it extends its authority to other matters naturally, if not

necessarily, attaching to such a jurisdiction. As incident

to accounts, therefore. Courts of equity take " cognizance

" of the administration of personal assets, consequently of

" debts, legacies, the distribution of the residue, and the

" conduct of executors and administrators. As incident to

" accounts, they also take the concurrent jurisdiction of

" tithes, and all questions relating thereto ; of all dealings

" in partnership, and many other mercantile transactions

;

" and so of bailiffs, factors, and receivers "
(«).

In dealing with the matters thus suggested, our course

will be first to examine the most conspicuous of the prin-

ciples by which equity is guided in the taking of accounts

generally. Then we shall inquire with more particularity

into the matters generally enumerated in the last para-

graph, whose place in equitable juiisprudenoe is especially

due to their involving matters of account.

Though we shall thus find that the heading of account

is answerable for the greater part of the business which

falls within the second division of our subject, there are

other peculiar remedies or features of procedure which are

scarcely less fertile, but which do not call for particular

comment in this place.

(i) Blackstone, Com. III. 437.
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Somewhat analogous in principle to the taking of

account is the partition of lands, involving as it does

minute inquiries and valuations. And very similar to this

is the settlement of douhtful and confused houndaries.

Another remedy of high importance, and the adminis-

tration of which exemplifies some of the most important

doctrines of equity, is that of Specific Performance, that is,

the compelling a party to do specifically that which, from

an equitahle point of view, he ought to do. In some res-

pects analogous to this is the remedy of Injunction, by

which a party is restrained from doing acts which iaequi-

tably affect the natural or contractual rights of others.

The discussion of these remedies and the matters con-

nected therewith is before us as constituting the second

division of our subject.
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CHAPTER I.

THE GENERAL PRINCIPLES OF ACCOUNT.

I. Appropriation of Payments.

II. Appropriation of Securities.

III. 8et-of.

lY. Apportionment.

Y. Contribution.

YI. Defences to Action for Account.

It has already teen stated, and is very natui'al, that in Legal and

taking an account, Courts of equity pay equal regard to ^^^^
^

legal and equitable claims. Wherever any fraudulent deal- regarded.

ing has given rise to a constructive trust, or to an equitable

claim in any way, or by the dealings of the parties an

equitable lien has been created, or indeed any doctrine of

equity intervenes to modify the legal position of the

parties, full effect is given thereto, and the result of the

inquiry is therefore, when confirmed by the Court, final,

needing no supplemental proceedings to complete the

determination of the parties' rights.
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I. Appropriation of Payments.

Tlie accounts which come before Courts of equity are

frequently of such a nature as to call for decision as to the

appropriation of payments appearing on one side thereof,

to the debits appearing on the other. In other words, it

often becomes material to ascertain to what debt a parti-

cular payment made by a debtor is to be applied. This

question most commonly arises where there have been

running accounts between debtor and creditor, Yarious

payments having been made and various credits given at

different times.

The leading authority on this point is Clayton^s case (a),

from which we learn that the following rules, which are

mainly derived from the Eoman law, are applicable in

equity.

1. A debtor making a payment has a right to appropriate

it to the discharge of any debt due to his creditor.

The debtor may appropriate the payment by so stipulat-

ing ia express terms {I), or his intention so to do may he

inferred from the circumstances of the transaction; thus

where one of the debts owing was secured and another un-

secured, an intention first to discharge the secured debt

was presumed (c).

In the Roman law this case would have come under

another rule—viz., that in the absence of an express appro-

priation by either debtor or creditor, the law would appro-

priate the payment to the most burdensome debt. This

rule does not, however, appear to be recognised in English

law {d), and it therefore seemingly requires something more

than the mere fact that one of the debts is secured, to lead

the Court to appropriate a payment to its extraction in

(a) 1 Mer. 572, 585.

(b) Exp. Imiert, 1 De G. & J.

152.

[c) Young v. English, 7 Beav. 10.

{d) Mills T. Fowkes, 5 Bing. N. S.

455, 461 ; Alt. -Gen. of Jamaica v.

Manderson, 6 Moo. P. C. 239.
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priority to an unsecured debt of earlier date. In the case

quoted it appears that the payment was made out of the

proceeds of the security itself.

This right of appropriation by the debtor is, however, ^^^g^g^^^^gg

lost unless exercised at the time of payment. If he does not his right at

then declare on what account the money is paid, he cannot ^Tnt?*
^^^"

afterwards do so (e).

2. If at the time of payment there is no express or The creditor

implied appropriation thereof by the debtor, then the option.^'™

creditor has a right to make the appropriation.

In Roman law this right of the creditor, like the corre-

sponding one of the debtor, was lost unless exercised at the

time of payment (/). But in English law this is not so ; Exercisable

and the creditor may, it seems, make the appropriation at before action

any time after payment and before action brought or brought,

account settled between him and his debtor {g)

.

The creditor's right to make such appropriation is, how- May not ap-

ever, subject to some limitations. He may not indirectly a^meg-ai
°

secure payment of an illegal debt by appropriating a debt,

general payment to its discharge {h). But a debt barred

by the Statute of Limitations is not iUegal, the statute

being merely a bar to the remedy, not to the right:

and if, therefore, a general payment is made, without but may to a

appropriation by the debtor, it may be appropriated by
ta^^ed."*"*^"

the creditor to the discharge of a statute-barred debt {i)

.

It must, nevertheless, be observed that it will not have Effect of this.

the effect of reviving the debt
(
i) ; or, in other words,

though by the appropriation the creditor may secure pay-

ment of a portion of a statute-barred debt, he does not by

that means acquire a right of action for the remainder of

it. But if a debt is not barred, a general payment on

account appropriated towards its liquidation will take it

ie\ TfilUnson T. Sterne, 9 Mod. Oh. 421 ; 66 L. J. Ch. 737.

427 (A) Wright v. Laing, 3 B. & C.

{/) Dig. 46, 3. 165.

((7^ Philpot V. Jones, 2 A. & D. (i) Mills t. FowJces, sup.; Nash

41 44 • Simson y. Ingham, 2 B. & v. Hodgson, 1 Jur. N. S. 946; 4

C' 65 ;
Friend v. Young, (1897) 2 De G. M. & G. 474.
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out of the operation of the statute ; that is to say, the

statutory period will again commence to run from the

time of such payment and appropriation (Jc).

3. In the absence of any appropriation by either debtor

or creditor, an appropriation is made by presumption of

law, according to the order of the items of account, the

first item on the debit side being the item discharged or

reduced by the first item on the credit side (l). This is

the express point decided, and is commonly known as "the

rule" in Clayton's case (m), and is abundantly confirmed

by subsequent authority {n)

.

The rule, however, is only applicable where there is an

account current between the parties (o), and the presump-

tion may be rebutted by evidence of a difierent inten-

tion (jo) ; and thus, though the English rule falls short of

that of Eoman law already mentioned, there is a tendency

in the same direction arising from the disposition to impute

an intention to a debtor to appropriate his payment to the

most onerous debt. The presumption may also be rebutted

by the circumstances of the particular case. Thus, where

an account was guaranteed, and after the guarantee came

to an end through the death of the guarantor, a new

account was opened with the debtor, and the debtor made

payments without specific appropriation, it was held that

the creditor was not bound to appropriate such payments

to the guaranteed debt, so as pro tanto to release the

estate of the guarantor {q), the rule in Clayton's case only

applying where there is a continuous unbroken account.

Neither does the rule apply where a trustee or person

holding money in a fiduciary character pays such money

(k) Nash V. Bodgson, 4 De Gr. M.
& G. 474 ; Friend t. Toung, (1897)

2 Ch. 421 ; 66 L. J. Ob. 737.

{I) Coote, Mtges.,p. 1224, ed. 6.

{m) 1 Mer. 585.

(«) Femberton v. Oahes, 4 Euas.

154, 168 ; Bk. ofScotlcmdv. Christie,

8 CI. & F. 214.

(o) Cory Bros. v. Owners of The

Mecca, (1897) A. C. 286 ; 66 L. J. P.

86.

[p] City Discotmt Co. v. McZean,

9 L. R. C. P. 692.

(?) Re Sherry, 25 Cb. D. 692,

702 ; 53 L. J. Cb. 404 ; Rome v.

Bradford Bank, (1894) 2 Ch. 32;

A. C. 586; 63 L. J. Ch. 890.
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to his account with a hanker. In such a case the drawings

out will he taken to he drawings of the dehtor's own
money in preference to the trust money. If the funds so

paid in belonged to more than one cestui que trust, and

there has been an unbroken account, the rule applies as

between the cestuis que trustent themselves (r)

.

Where a debt bearing interest stands against a debtor, Payments ap-

1 T 1 • propriated to
general payments made by him are first to be appued m interest first.

payment of interest, any balance beyond what is necessary

for that being then credited in reduction of the prin-

cipal (s) . But this rule does not apply in the case of an

overdrawn bank account, in which, by the practice of

bankers, interest is from time to time converted into

principal {t).

"We have seen that a creditor may appropriate a pay- Presumption

ment towards the hquidation of a statute-barred debt. If, .jebts barred,

however, there are several debts owing to him, some barred

and some not so, and he does not expressly appropriate a

payment made to him on account towards those that are

barred, the presumption of law is that the payment is to be

attributed to those not barred (m). In this respect, there-

fore, in the absence of an express appropriation, the law

appropriates the payment to the best interest of the

debtor. This evidently operates as a modification of the

general rule that payments are appropriated by law to

debts in order of time. It scarcely needs to be remarked

by way of caution that in a continuous and current account

the early debts, however old, are not statute-barred, being

kept alive from time to time by any payments which are

made within six years of their having been incurred.

Questions of appropriation, perhaps, most frequently General efEeet

of appropria-
tion.

(r) Re SalleWs Estate, 13 Ch. D. (s) Chase y. Box, Freem. 261.

696 ;
Hancock v. Smith, 41 Ch. D. See Cockburn v. Edwards, 18 Ch. D.

456 ; 58 L. J. Ch. 725 ; Wood y. 449 ; 61 L. J. Ch. 46.

^<^m«<, (1895) 2 Ch. 433; Jf««»
^ ^^^^,^ ^^^ ^_ ^

Sh'^^484!''sei ^ftry. tff\'l ' ^' ^- *««
' «7 L. J. Q. B. 851.

De Gr. M. & G-. 372; Exp. DaU, {«) Nashy.Sodgson,siifp. ; Friend

11 Ch. D. 772. V. Young, sup.
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arise in cases where a firm has from time to time been

changed, and eventually fails. It is to such oases that the

rule in Clayton's case especially applies. If a creditor

seeks to fix a liability for the ultimate balance on a person

who has been a partner during the currency of the account,

but who is not so at the time of the failure, the account

will be taken on the presumption that the sums first paid

in have been first drawn out, or that the debts first in-

curred have been first discharged. And no liability can

be fixed on a former partner if, on working out this prin-

ciple, it appears that all the debts owing when he ceased

to be a partner have been subsequently discharged.

lExp. Waring.

II. Appropriation of Securities.

Somewhat analogous in principle to the appropriation

of payments is the doctrine of appropriation of securities

to bills of exchange, which is applied when both drawer

The rule in and acceptor of the bills become insolvent. The leading

authority in cases of this description is the case of Ex parte

Waring {x), in which Lord Eldon decided that, where, as

between the drawer and acceptor of a bill of exchange, a

security has, by virtue of a contract between them, been

specifically appropriated to meet that bill at maturity, and

has been lodged for that purpose by the drawer with the

acceptor, then, if both drawer and acceptor become in-

solvent, and their estates are brought under a forced

administration, any person holding the bill is entitled to

have the specifically appropriated security applied towards

payment of the bill {y).

The following points must be observed as regulating the

application of this rule :

—

1. There must be a distinct appropriation of the security

(x) 19 Vea. 345. A. 0. Eddia, p. 5 ; Exp. Dever, 14

(y) See rule in Exp. Waring by Q. B. D. 611 ; 54 L. J. Q. B. 390.
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in question to the bill or to the debt against which the

bill is drawn (s). The mere fact, for instance, that on a

shipment of goods from A. to B., A. draws a bill on B.

as against the cargo will not amount to a sufficient appro-

priation ; and the bill holder will not be entitled to the

proceeds of the cargo as against a consignee who applies it

in reduction of a debt due to him from the consignor (a).

The question of appropriation is an inference of fact, not

a conclusion of law.

2. The rule only applies when both drawer and acceptor

are insolvent and their respective estates are under forced

administration. If either the drawer or acceptor of the

bill is solvent, the bill holder of course gets paid in full,

and needs no security (b) ; and the Court will not, by
applying the rule, deprive any person of any rights of

property which he may possess, unless he is under the

jurisdiction of the Court. Consequently, the rule did not

apply when, under the former bankruptcy laws, one party,

though insolvent, executed a composition deed, but made
no cession of his property (c). But the rale applies where

the two insolvent estates are being wound up in any forced

administration, whether in the Chancery Division or in

bankruptcy (c).

3. It is essential that there should be a right of double

proof

—

i.e., a right to prove against both the insolvent

estates for the full amount of the bill or debt {d).

(z) Sxp. Banner, 2 Ch. D. 278
; (5) Poivles v. Sargreaves, 3 De Gr.

City Bank v. Lnckie, 5 Ch. 773. M. & G. 430, 450.

la) Fhelps, Stokes & Co. \. Comber, , \ n-j -n n i a a

29 Ch. D. 813 ; 26 ii. 755 ; 54 .

W
^^''^-'n I'^S.T

L. J. Ch. 1017 ; Br^r^, Shipley #
''^«» ^<'- 1" ^^^ ^^S-

Co. V. Kough, 29 Ch. D. 845 ; 54 {S) Vaugkan v. EalMay, 9 Ch.

L. J. Ch. 1024. 569.

N N
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III. Set-off.

Set-ofE

:

There lias been a marked distinction between tlie prin-

ciples of law and equity as to the set-off of debts one against

another.

at law. 1. Courts of law, indeed, always applied the principle

of set-off to connected accounts of debit and credit, and

allowed only the balance of the account to be recovered [d)

.

But apart from legislation the principle was confined within

very narrow limits. The mere existence of cross-demands

between the same persons did not entitle one to set off the

debt owing to him against that which he owed. Unless

they were substantially connected one with the other,

the respective creditors could only sue in independent

actions. For instance, if A. was indebted to B. in the

sum of £5,000 on a bond, and B. subsequently borrowed

£4,000 from A. also on a bond, payable at a different time

or under different conditions from that of A., there was

no legal set-off between them, and B. could have sued A.

and obtained and enforced judgment against him for the

whole £5,000, even though it may have been certain that

B. would be unable to pay his debt when it became

payable.

Statutory im- It is unnecessary now to trace the steps by which the
provemen s.

jj]^a,nifest imperfections of the law in this respect were from

time to time removed by statutory interference (e). It

suffices to say that the repugnance of its doctrines to

natural equity sufficed to establish an equitable jurisdiction

in many cases where set-off was reasonable, but was inad-

missible at law, and the principle of the statutory amend-

ments were preserved notwithstanding the repeal of the

statutes (/).

Distinctions 2. This jurisdiction was, however, subject to well-defined

itt eqi^ty° limitations, and generally followed the law. The cases in.

(d) Dak T. Solkt, i Burr. 2133. (e) See 9 Geo. II. u. 22.

(/) 42 & 43 Viot. c. 59.
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whicli equity differed from the law may generally be

classed under one or other of three headings.

(1.) Notwithstandiag that the debts in question arise Where credit

from independent transactions, yet equity allows a set-off

where, from the circumstances of the case, it appears that

the party incurring the second debt acted in reliance on the

former debt as a means of dischargiag it.

This is sometimes expressed by saying that though the

debts are independent, the credit is mutual. It is illus-

trated by the case above put of the bonds given between A.

and B. In such a case the nature of the transaction might

well lead to the presumption that A. lent his money rely-

ing on the fact that on another account he was indebted to

B., so that if B. should become insolvent A.'s advance

should be esteemed a pro tanto payment of his liability.

Equity gives effect to this presumption, though apart from

the statutes referred to, it was disregarded at law (</).

Similarly it was held at law under the statutes, that there

was a mutual credit wherever one party being indebted to

another entrusted him with goods, mutual credit being

defined as meaning mutual trust, which must be presumed

in such circumstances (li).

(2.) Where there are cross-demands of such a nature Where one of

that if both had been recoverable at law they would have
e^uit^bie

'^

been subject to set-off, then if one of the demands is of

an equitable nature the principle of set-off is applicable in

equity.

This was the case where, prior to the Judicature Acts, a as formerly in

legal debt was owing to a plaintiff by a defendant, and the
of^afbte*^^'^

defendant was assignee of a legal debt due to a third

person from the plaintiff ; then if the debts were of such

is) Zanesiorough v. Jones, 1 P. Key v. Flint, 8 ii. 21 ; Soxburgh v.

Wms. 326 ; Mxp. Prescott, 1 Atk. Cox, 17 Ch. D. 520 ; 50 L. J. Ch.
230; and see Taylor T. T., 20 Eq. 772; Newfoundland Govt, v, New-
l55 ; Christmas v. Jones, (1897) 2 foundlandS. C, 13 App. Cas. 199;
Ch. 190 ; 66 L. J. Ch. 439. 57 L. J. P. C. 35 ; and E. S. 0.

(A) Olive V. Smith, 5 Taunt. 56
; 1883, 0. XIX. r. 3.

N N 2
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Wtere there

are special

grounds.

Debts occur-

ring in dif-

ferent rights.

When joint

and separate

debts set-off

fraud.

Suretyship.

a nature that they might have been set off in law under

the statutes, they were subject to set-off in equity («).

It is evident that this class of cases is rendered com-

pletely obsolete by the Judicature Acts.

(3.) There are certain cases where on special equitable

grounds set-off is allowed in equity.

Thus, though in equity no more than at law is it per-

mitted to set off debts accrued in different rights (for

instance, a joint debt against a separate debt, or vice

versa (k) ; or a debt due from a person individually against

a debt due to him as executor of another {I)), yet where a

joint creditor has been guilty of fraud in relation to the

separate property of one of the debtors—for instance, has

misapplied it, and deceived the latter—it has been held,

that in case of banki'uptcy, the separate debt arising by

such misapplication maybe set off against the joint debt (w).

So also in cases where one of the joint debtors has been

only surety for the other, he may set off the debt due to

his principal from the creditor; and, generally, a joint

debt may in equity be set off against a separate debt where

it is clear that joint credit was given on account of the

separate debt (w).

On similar principles, though, generally speaking, a

debt incurred by a person in his private capacity could

not be set off against a debt due to him as executor or

trustee (o), nor a debt due from a testator be set off

against a debt due to his executor {p), yet special circum-

stances, such as an identity of interest in the two debts,

may suffice to give a right of set-off, notwithstanding the

formal difference as to the characters [q). The principles

(i) Clarke v. Cort, Or. & Ph. 154
;

Williams v. Davies, 2 Sim. 461.

[k) McEwan v. Crombie, 25 Ch.

D. 175 ; 53 L. J. Ch. 24 ; Sowyear

T. Paivson, 6 Q. B. D. 640 ; 50 L. J.

Q. B. 495.

(l) Se Hodgson, 9 Ch. D. 673;

Sallett V. S., 13 ib. 232. See

Elffood T. Harris, (1896) 2 Q. B.

491 ; 66 L. J. Q. B. 53.

()«) Exp. Stephens, 11 Ves. 24
;

Exp. Blagden, 19 Ves. 465, 467.

(n) Vulliamy v. Noble, 3 Mer.
593, 621 ; Exp. Stephens, sup.

(a) Freeman v. Lomas, 9 Ha. 109 ;

Exp. Kingston, 6 Ch. 632.

(p) Lambarde t. Older, 17 Beav.
542.

(q) Bailey r. Finch, L. R. 7 Q. B.
34.
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of set-off have not been affected by the new procedure

rules under the Judicature Acts (r).

(4.) Vice versd, the equity of third persons will some- Set-ofB dis-

times intervene to prevent a set-off, when otherwise it allowed in111 . windiQg-up
J

might have been allowed. Thus a shareholder in a limited

company who is also a creditor, cannot, ia the compulsory

winding-tip of the company, set off the amount due to him

as creditor against the amount due from him for calls («)

.

He must pay his calls in full, and then stand on the same

footing as other creditors in respect of the debt due to him

;

and the same rule, it seems, applies in a voluntary winding-

up {t) . For the same reason there is no set-off allowed in

favour of directors who are creditors of the company iu).

A set-off is allowable where a shareholder is bankrupt, allowed in

whether the claim is made in the bankruptcy or in the * uptoy.

winding-up; that is to say, whichever way the balance

is {x). These cases are governed by the express enactment

of the Bankruptcy Act, that in bankruptcy, where there

have been mutual dealings between the bankrupt and a

person proving in the bankruptcy, the sum due from one

party shall be set off against any sum due from the other

party {y) . And when the company is the debtor, as for

instance on debentures held by a shareholder, it is entitled

to set off the debentures against calls made prior to the

winding-up (z) ; unless, indeed, there is an intervening

equity, as where the debentures have been effectually

charged prior to the calls («).

(») See oases, infra; 0. XIX. Sowatt's Wharf, (1896) 2 Ch. 93.

i. 3. {x) In re Duckworth, 2 Ch. 578

(s) GrisseU's case, 1 Ch. 528
;

JSxp Stranc/, 5 Ch. 492.

Comps. Act, 1862 (25 & 26 Vict. (?/) 46 & 47 Vict. o. 52, s. 38

0. 89), s. 101. Falmer v. Day ^ Son, (1895) 2

(t) Re WTiitehouse ^ Co., 9 Ch. D. Q. B. 618 ; 64 L. J. Q. B. 807

696; but see Brighton Arcade Co. Re Mid-Kent Fruit Co., (1896) i

V. Dowling, L. R. 3 C. P. 175. Ch. 567 ; 65 L. J. Ch. 250.

(»() Re Exchange Bank, 21 Ch. D. (2) Christie v. Taunton, (1893) 2

619 ; Re Milan Tramways, 25 ib. Ch. 175 ; 62 L. J. Ch. 385.

587 ; 22 a. 122. See Re Washing- [a) Christies. Taunton, sup. ; and

ton Diamond Co., (1893) 3 Ch. 95 ;
cf. Sill v. Sicken, (1897) 2 Ch.

62 L. J. Ch. 896 ; Soward v. 679 ; 66 L. J. Ch. 717.
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Cases dealing with the right of solicitors to set off with

respect to costs have been already considered (&) ; and an

executor's right of retainer will he discussed hereafter (c).

Apportion-
ment.

Contraote.

Rents.

Apportion-
ment Actj

1870.

lY. Apportionment.

The priaciples of equity appHcahle to account are further

distinguished from those of law by its fuller application of

the doctrine of apportionment.

Examples of this have already been given ; for instance,

in the case of an apprenticeship prematurely determined

by bankruptcy [cl) . But it should be observed that there

is no similar right when the contract has been put an end

to by death (e). Other cases of contracts which were not

divisible by law form equally apt illustrations : thus, if a

contract to serve for a year for £100 was determiaed by

death at the end of nine months, no remuneration at all

could have been legally recovered (/) . In such cases equity

granted redress wherever it discovered circumstances of

mistake, accident or fraud {g).

Eents, again, were at common law not apportionable,

and the consequences of this doctrine were contiauaUy

productive of injustice when a tenant for life died in the

interval between two rent days. The full consideration of

the difficulties thus arising is not, however, here required,

equity having so far followed the law as to render neces-

sary a resort to the legislature (h). By the statutes 11

Geo. II. c. 19, and 5 Will. IV. c. 22, the greatest of the

inconveniences were removed ; and now, by the Apportion-

(5) Supra, p. 324.

(c) Infra, p. 563.

(d) Male T. Weil), 2 Bro. C. C.

78 ; supra, p. 238 ; 46 & 47 Vict.

c. 52, s. 41.

(e) TF/iincup v. Hughes, L. R. 6

C. P. 78 ; Ferns v. Garr, 28 Ch. D.

409, overruling Hirst v. Tokon, 2

Mao. & G. 134.

(/) Story, 471; Corp.ofPlymmth
V. Throgmorton, 1 Salk. 65 ; 3 Mod.
153.

ig) Story, 472.
(A) But see Meeley v. Webber, cited

2 Eq. Abr. 704 ; Aynsley t. Wooik-
worth, 2 V. & B. 331.
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ment Act, 1870 («'), it is provided that in future all rents

and other periodical payments in the nature of income

shall, like interest on money lent, be considered as accru-

ing from day to day, and shall be apportionable in respect

of time accordingly (k). The Act applies to the case of a

tenant for life dying since the Act, though taking under

an instrument dated previously thereto (/) . But its opera-

tion may, of course, be excluded by the language of an

instrument dealing vdth the property (m), and in the case

of an investment of trust funds which are limited to suc-

cessive beneficiaries, there is in the absence of special

circumstances no power to apportion profits already accrued

for the benefit of the remaindermen ; the tenant for life is

entitled to the whole of the dividend when declared (w).

Previous to this Act, there were some cases in which

apportionment might have been had in equity though not

in law. Thus where portions were payable to daughters

at eighteen or marriage, and until then maintenance was

allowed, if a daughter came of age or married in the

intermediate period,, maintenance was apportionable in

equity (o).

651

V. Contribution.

The principle of contribution, although in most cases re- Contribution,

cognized at common law, was capable of much more con-

venient application under the procedure of equity. At Lands subject

law, where lands subject to a charge were subjected to a
°'' *'^^^'

partition, or sold in lots, one of the several owners paying

(i) 33 & 34 Vict. c. 35. («) Barker y. Ferowne, 18 Ch. D.
{k)S.2. 160; 50 L.J. Ch. 733. See Bulke-

{l) Re CUne'sBstate, 18 Eq. 213
;

ley v. Stephens, (1896) 2 Ch. 241
;

Lawrence y. L., 26 Ch. D. 795 ; 53 65 L. J. Ch. 697 ; Alston v. Houston,

L. J. Ch. 982. (1901) 2 Ch. 584 ; 70 L. J. Ch. 869.

(m) Lysaght v. L., (1898) 1 Ch. (o) Eay t. Pahner, 2 P. Wms.
115- 67 L. J. Ch. 65; Stone v. 501. See also 2%ii v. Car/, 45 Oh.

Meredith, 67 L. J. Oh. 409. D. 629 ; 60 L. J. Ch. 176.
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the charge could recover contribution from the others ; hut

his remedy lay in actions agaiast them individually,

whereas equity could ascertain the proportions, and finally

determine the question by one judgment in one suit. It

has been held that one tenant ia common of a house who

expends money on ordinary repairs, not beiag such as are

necessary to prevent the house from going to ruin, has no

right of action agaiast his co-tenant for contribution (p).

Other instances of the equitable application of the prin-

ciple of contribution will be found in the Chapters on

Sureties {q) and on Trustees (r).

Settled

aecount.

What
amounts to

settlement.

YI. Defences to an Action for Account.

1. When an account has been once settled, and a balance

struck, equity will not usually interfere, the remedy at law

for the recovery of the balance being complete (s). The

fact of such a settlement, therefore, usually aiiords a con-

clusive defence to an action for an account ; and extensive

lapse of time naturally adds to the weight of the defence.

In such cases it is often a matter of dispute whether a

settlement has or has not in fact been concluded. A
formal examination and signature of the account by the

parties is the best evidence of such a settlement ; but other

eu'cumstances may suffice to evidence a binding acceptance

of the account [t). Where, for instance, an account has

been delivered, and no objection is made within a reason-

able time, the extent of which wiU of course depend upon

the nature of the account, acquiescence in the settlement

will be implied, and the account will be deemed a stated

(p) Leigh v. Bickeson, 15 Q.B. D.

60; 12 a. 194; 54 L.J. Q.B. 18.

And see Farringtan t. lorrcsttr,

(1893) 2 Oh. 461 ; 62 L. J. Oh. 996
;

Lmoledge t. Tyndall, (1896) 1 Oh.

923 ; 65 L. J. Ch. 654.

(?) P. 386 et seq.

(>•) P. 141.

[s) Dawson v. 3., 1 Atk. 1.

(<) Willis Y. Jernegan, 2 Atk. 251.
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account (t). The mere delivery of an account -will not,

however, suffice to establish the fact of a settlement {ii).

The question is one which depends on the intention of the

parties, and if the Court is satisfied as to this, a mere irre-

gularity or iaformahty in the mode of taking the account

will not be a sufficient reason for re-opening it (x)

.

"When in an action for an account the defence alleges a When

settlement, one of two courses may be open to the plaintiff, re-opened.

In some circumstances equity wiU not refuse to re-open the

account, notwithstanding a settlement. The most potent

of these is fraud. Thus if the parties to the settlement

were not on equal terms, and it appears that one has been

deceived, or has acted under duress, equity will grant

relief (y) . Such eases fall under the general principle of

reKef against fraud (s), which has abeadybeen considered.

SimiLarly, on grounds of mistake or accident, equity wiU.

sometimes re-open an account ; and this will always be

done the more readily where there is a confidential relation

between the parties, such as that of trustee and cestui que

trust, or solicitor and client (a) . The mere proof of a

single error is not sufficient. The proper remedy in such

a case is to give leave to surcharge and falsify (h). It is,

generally speaking, necessary to show that injustice would

be done by allowing the account to stand (c). Where
compound interest was charged in a mortgage account by

mistake, the account though settled was re-opened. It was

considered, that though the giving of credit therefor in

account might have been treated as so far equivalent to

payment by mistake of law as to bar their recovery at

law, in equity the line between mistakes of law and mis-

(«) Willis T. Jerncgmi, sup. 125 ; Todd v. Wilson, 9 Beav. 486 ;

(«) Irving v. Toimg, 1 S. & S. TTtfr^Z v. /SAar^e, W. N. (1884,) p. 5
;

333. Rochefoucauld v. Boustead, (1897) 1

[x) Exp. Barber, 5 Ch. 687 ; Sol- Ch. 196 ; 66 L. J. Ch. 74.

gate^. Shntt, 28 Ch. D. Ill ; 27 ib. (b) Gtthing v. Kcighley, 9 Ch. D.
Ill ; 54 L. J. Ch. 436. 547; Eyre v. Wijnn - Mackenzie,

(g) rernon v. Vawdry, 2 Atk. (1894) 1 Ch. 218 ; 63 L. J. Ch. 239.

119; darken. Tipping, 9BB3N.2U. (c) Lambert y. Still, (1894) 1 Ch.

(z) Solgate v. Shutt, sup. 73 ; 63 L, J. Ch. 145.

[a] Matthews t. Wallwyn, 4 Ves,
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Liberty to

surcharge
and falsify.

Statute of

Limitations.

Laches.

takes of fact liad not been so sharply drawn {d). When
an account is thus wholly reopened, it is, of course, taken

as at first, the burden of proof resting on each party to

prove that which he claims to stand to his credit.

But in other cases, though there may not be sufficient

grounds to induce the Coui't wholly to reopen the account,

it may grant leave to the plaintifi to surcharge and falsify,

the efEect of which is to throw on him alone the burden of

proving any omission or error. If he can estabUsh the

omission of some item in his favour, or the insufficiency

in form, of the account (e) , he will be allowed to sur-

charge ; if an error, the falsification will be rectified ; but

the onus prohandi is wholly on him, the account, as a

whole, being deemed ^nmd /acz'e correct (/). Questions

of law, as well as of fact, may be raised upon leave to

surcharge and falsify [g).

2. Unless excluded by the existence of an express trust,

the Statute of Limitations applies to an action for an

account in equity as well as at law. The defence of the

statute is available by an agent against his principal {h).

Equity sometimes refuses to interfere with accounts on the

ground of laches, though not extending to the statutory

period. The maxim, " Vigilantibus non dormientibus cequi-

tas subfenit," is peculiarly applicable to such cases as those

in question, the proofs in which are so liable to destruction

by lapse of time (i)

.

Id) JDaniellv. Sinclair, 6 App. C.

181; SOL. J. P. C. 50.

[e) Noyes v. Pollock, 30 Ch. D.
336 ; 55 L. J. Ch. 64.

(/) Fitt V. Cholmmideley, 2 Ves.

sr. 665.

iff)
Roberts v. Kvffiii, 2 Atk. 112.

(A) See Lake v. Bell, 34 Ch. D.

462 ; 56 L. J. Ch. 307 ; Booiy v.

Watson, 39 Ch. D. 178 ; 57 L. J.

Ch. 865 ; Friend y. Young, (1897)

2 Ch. 421 ; 66 L. J. Ch. 737.

(t) Fanner t. Ferridge, 18 Ch. D.

254 ; 50 L. J. Ch. 630.
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CHAPTEE II.

THE ADMINISTRATION OF ASSETS.

Section I.

—

Administration Generally.

I. WTiat is meant hy Assets.

Distinction between Legal and Equitable Assets.

II. The Priority of Debts.

III. Order of Administration.

lY. Payment of Mortgage Debts.

Y. Marshalling of Assets.

YI. Marshalling of Securities.

I. What is meant by Assets.

1. Under tlie ancient oommon law the debts of a Assets

deceased person were always payable out of his personal
'^^^^'^•

estate. The personal estate vested in the legal personal

representative as soon as constituted, and to him the

creditor must resort for satisfaction. But the personal

representative, whether executor or administrator, was only

chargeable to the extent of the personal estate of the

debtor in his hands. This was termed " assets." The
completeness of the creditor's remedy depended upon

whether it was " assez," or sufficient to meet all the debts.

2. It was for a long time quite dependent upon a person's Eeal assets.

option whether or not his real property should be available

for the payment of debts, in case the personalty should
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prove insufficient. He might bind his heirs by deed or

specialty to the payment of any debt or the fulfibnent of

any contract, to the value of the lands descending. In

this case the position of the heir with respect to such

specialty debts was similar to that of the executor or

administrator with respect to debts generally ; and the

lands so descended were then termed real assets, or assets

by descent. But the heir was not at aU bound unless he

was named in the deed or covenant, and, since he was only

liable in any case to the extent of lands descending, the

expectation of the specialty creditor, even when the heir

was named, was wholly defeated if the testator devised

his real estate away from his heir. There was no law to

charge the devisee, and the heir took nothing to be

charged.

Statutory real 3. At length a statute was passed commonly known as

assets;
^jjg Statute of Fraudulent Devises («), which made void

jj ^
j^' all devises by will as against creditors by specialty in

which the heirs were bound. Still, creditors who had not

fortified themselves by securing a bond or covenant under

seal were at the mercy of their debtor so far as concerned

his real estate. The next step in their favour was taken in

47 Geo. III. 1807, when, by 47 Geo. III. c. 74, the fee simple estates

" ''^'
of deceased traders were rendered liable to simple contract

as well as to specialty debts. In 1833 this remedy of

creditors ceased to be confined to the ease of traders, it

3 &4 Will.IV. l^eing enacted by 3 & 4 Will. lY. o. 104, that all fee simple

0. 104. estates not charged with or devised subject to the payment

of debts should be liable to be administered in the Court

of Chancery for the payment of all the just debts of the

deceased owner, whether by simple contract or specialty.

By these steps fee simple estates at length became assets

for the payment of all debts. And now by the Land

Transfer Act, 1897 (6), the real estate of a deceased person,

notwithstanding any testamentary disposition, vests on his

(«) 3 & 4 Will. & M. c. 14. (b) 60 & 61 Viot. o. 65, s. 1.
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death in his personal representatives, and ia the adminis-

tration of his assets is subject to the same liabilities as

personal estate.

4. But meanwhile the honesty of testators had devised a Equitable

means by which creditors might obtain a satisfaction out
^^^^*^-

of their real estate which the law did not afford them. It

became a common thing for testators to expressly devise

their lands to trustees upon trust for sale for the payment

of their debts ; or, what was, so far as concerned creditors,

the same in effect, to charge their lands in the hands

of the devisees with the payment of their debts. It

is evident that the lands thus expressly made available for

creditors were in a very different position from lands

descending, or made legally liable to debts by statute. In

the case of lands devised on trust for sale for or charged

with payment of debts, the legal personal representative

had nothing at all to do with them. The funds in his

hands were the same as before, and to avail themselves of

the testator's directions in their favour the creditors could

not sue the executor or administrator, but were required

to proceed in Chancery for the performance of the trust

created in their favour. The lands thus brought within

their reach were termed equitable assets.

It will be observed that the distinction between legal Ho-wdistin-

and equitable assets did not at all relate to the nature of wi'assets'^

the title to the property itself. Thus an equity of redemp-

tion of a leasehold was of course an equitable interest ; but

it none the less, on the death of the owner, became legal

assets, because it devolved upon the personal representative.

The real test was whether or not the property came to the

executor virtute officii. If it did, it formed legal assets

;

if it did not, but the creditor had to resort to the Court

of Chancery to secure the benefit of it, it was equitable

assets. The distinction thus referred to the remedy of the

creditor, not to the nature of the property (c).

(c) Cook T. Gregson, 3 Drew. 549.
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Species of

equitable

Character-

istics of

equitable

assets.

Nor were lands thus devised on trust for sale or charged

with debts the only species of equitable assets. The

same principle which distinguishes them from legal assets

includes also the equitable separate estate, whether real or

personal, of married women, this being a creature of equity,

and its liability to debts being recognised only in equity [d)
;

and it was held that separate estate arising under the

Married Women's Property Act, 1870, was subject to the

same rules (e). But by virtue of s. 23 of the Married

Women's Property Act of 1882 (/), the separate property

of a married woman under the Act now vests in her legal

personal representative virtute officii, and therefore must,

it is submitted, be regarded as legal assets. A third

species of equitable assets is property over which a testator

has exercised a general power of appointment, which

again does not come to the hands of the executor virtute

officii [g)-

Until recently the distinction between legal and equit-

able assets was of great importance. In the administration

or distribution of legal assets, a certain definite order

of priority was observed between different species of debts.

This order we shall presently consider in greater detail;

at present it suffices, by way of illustration, to state that

creditors by specialty were entitled to be paid in fuU

before any payments were made to those whose claims

arose from simple contracts. And when all debts were

made recoverable out of real estates by the statute of 1833,

this order of priority was not interfered with. The Court

of Chancery, however, has always observed as a maxim

that " Equality is equity." In its distribution of equitable

assets, therefore, it disregarded the legal rules as to

priority, and treated all creditors, whatever the nature of

their claims, pari passu. Moreover, it went farther than

this in its favour of equality. Where there was a mixed

48.

[d) Owens v. JDicTcenson, Or. & Ph.

8.

(e) Thompson v. Bennett, 6 Oh. D.

739

(/) 45 & 46 Vict. e. 75.

ig) Pardo r. Bingham, 6 Eq. 485.



EQUITABLE ASSETS. 559

fund of legal and equitable assets, and the specialty

creditors, availing themselves of their priority with respect

to the former, exhausted them, so as to leave nothing for

the simple contract creditors, equity would not suffer any

specialty creditor to receive any part of the equitable assets

until the simple contract creditors were paid up to an

equality with what the specialty creditors received from

the legal assets {h).

It has been observed that the creation of equitable assets

was not interfered with by 3 & 4 Will. lY. c. 104, lands

devised charged with debts or on trust for their payment

beiug excepted from its operation. The same exception

had been made in 3 & 4 "Will. & M. c. 14. One con-

sequence, therefore, of the equitable method of distribution

of equitable assets, was that a testator who had at law

given a creditor the security of a bond, or other specialty

bindiag his heirs, might defeat the legal priority thus

bestowed by devising his realty charged with debts, and

by this means placing its distribution in the hands of

Chancery.

5. The importance of the distinction between legal and

equitable assets was, however, to a great extent destroyed

by the following statutes. First, by 32 & 33 Yict. c. 46 32 & 33 Vict,

(commonly known as Hinde Palmer's Act), it was enacted "' "

that, " In the administration of the estate of every person

" who shall die on or after the 1st day of January, 1870,

" no debt or liability of such person shall be entitled to

" any priority or preference by reason merely that the

" same is secured by or arises under a bond, deed, or other

" instrument under seal, or is otherwise made or constituted

" a specialty debt ; but all the creditors of such person, as

" well specialty as simple contract, shall be treated as

" standing in equal degree, and be paid accordingly out of

" the assets of such deceased person, whether such assets

" are legal or personal, any statute or other law to the

(A) PZwA^iT.PCTso)?, 2Atk. 290; Bain-i. Sadler, 12 Eq. 570.
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" contrary notwithstanding
;
provided also, tliat tliis Act

" shall not prejudice or affect any lien or charge, or other

" security which any creditor may hold or be entitled to

" for the payment of his debt."

Judicature 6. Again, by s. 10 of the Judicature Act, 1875 (j), it

s. 10.
' was enacted that, " In the administration by the Court of

" the assets of any person who may die after the com-

" mencement of this Act, and whose estate may prove to

" be insufficient for the payment in full of his debts and

" liabilities .... the same rules shall prevail and be

" observed as to the respective rights of secured and un-

" secured creditors, and as to debts and liabiHties prove-

" able, and as to the valuation of annuities and future and

" contingent liabilities respectively, as may be in force for

" the time being under the law of bankruptcy with respect

" to the estates of persons adjudged bankrupt."

The former of these statutes came into operation on the

1st January, 1870, the latter on the 1st November, 1875 (k).

As to persons who died before the end of 1869, the old

rules as to priority in administration therefore remain ap-

plicable ; and as to persons who died between that date

and the 1st of November, 1875, the old rules apply, except

that specialty and simple contract creditors stand on the

same footing. As cases may still occur to which neither

of the statutes apply, the old law cannot yet be treated as

entirely obsolete ; and it is accordingly necessary in con-

sidering the details of administration to distinguish be-

tween the three periods indicated.

(j) 38 & 39 Vict. u. 77. (A) Shenvmr. Selkirk, 12 Ch. D. 68.
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II. Priority of Belts.

1. Before 32 & 33 Vict. c. 46.

The following is the order in which the executor was

and is required to pay out of legal assets the debts owing

by testators who died previous to the 1st of January,

1870:

(1.) Debts due to the Crown by record or specialty. Debts to

Debts not of record or specialty have not absolute priority,
record o/

but they nevertheless have priority over debts of equal specialty.

degree due to subjects (l).

(2.) Debts to which particular statutes give priority— statutory

for instance, poor rates, by virtue of 17 Geo. II. c. 38 ;
P"o"*y-

regimental debts, by virtue of 26 & 27 Yict. c. 57 ; certaia

liabilities to building societies (w), and to friendly socie-

ties («).

(3.) Judgment debts duly registered. Final decrees, RegiBtered

and orders of Coui'ts of equity ordering money to be paid '" ^™™ ^'

to a person, have the same effect as judgments at law (o).

Pari passu with such judgments and decrees rank judg- and judg-

ments recovered against the personal representative him- ments against

, executor,
self, even though unregistered {p). An order imder

Ord. XIV., r. 1, giving liberty to sign judgment does not

give priority (g).

Eegistration was required of judgments against the

deceased debtor, for the protection of the personal repre-

sentative, who would otherwise be subject to imavoidable

loss by exhausting the assets in payiag debts of inferior

degree, and then finding himself liable to a judgment debt

of which he had no knowledge. Of course, in the case of

a judgment against himself, no such reason applied to

deprive the creditor of the reward of his superior diligence.

[l) Me Senleij ^ Oo.,9 Ch.T). iSl

;

Re Miller, (1893) 1 Q. B. 32; 62

Re West London Commercial Bank, L. J. Q. B. 324.

38 Cai. D. 364; 57 L. J. Ch. 925

;

(o) 1 & 2 Vict. c. 110, s. 18;

Att.-Gen. T. Leonard, 38 Ch. D. JVilsonY. Dtmsant/, 18 Be&y. 299.

622 ; 57 L. J. Ch. 860. •

(p) Williams v. W., 15 Eq. 270.

(m) i&5 WiU. IV. t. 40, 8. 12. (<?) Cliford v. Gurney, (1896) 2

(«) 38 & 39 Vict. 0. 60, b. 15

;

Ch. 863 ; 66 L. J. Ch. 32.

.<! O O
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Statutes and
reoogni-

Speoialty

debts.

Unregistered
judgments
against de-
ceased, and
simple con-
tract debts.

Voluntary
bonds and
covenants.

(4.) Debts of record other than judgments

—

e.g., statutes

and recognizances. Statutes have long beeti obsolete. Re-

cognizances are, however, continua.Uy employed—for in-

stance, they are required from persons appoiated by the

Court of Chancery as receivers, and a debt from a receiver

for this reason ranks as a debt of record (»•)

.

(5.) Debts by specialty contracts for valuable considera-

tion, whether the heir is or is not bound (s). A mere

recital of a debt in a deed does not constitute it a specialty

debt. It is necessary that it should be created, or at least

novated, by the deed (t).

Arrears of rent service rank equally with debts by

specialty, even though the rent be reserved by parol. The

liability of a contributory in the winding-up of a company

under the Companies Act, 1862, is also of the nature of a

specialty debt (u). A voluntary bond assigned for value

in the lifetime of the obligor was held to rank as a

specialty {x).

(6.) Unregistered judgments against the deceased

debtor («/), and debts by simple contract. These com-

prise debts due on negotiable instruments, and also

liabilities in respect of breaches of trust not being breaches

of covenant under seal (s)

.

(7.) Voluntary bonds or covenants iu the hands of a

volunteer. These, though postponed to all contract debts,

were considered by virtue of theu- antecedent legal title to

have priority over legatees {a). The holder of a voluntaiy

bond may, moreover, sustain a creditor's suit for adminis-

tration, and his claim is preferred to a claim for interest

upon debts which do not carry interest at law ih).

()•) Seagram, v. Tuck, 18 Ch. D.
296 ; 50 L. J. Ch. 672.

is) Cunliffe - Smith v. Hankey,

(1899) 1 Ch. 541 ; 68 L. J. Ch.

242.

{{) Iven V. Blwes, 3 Drew. 25.

(«) 25 & 26 Vict. c. 89, ss. 75,

76 ; Buck T. Eobson, 10 Eq. 629.

{x) Fayne v. Mortimer, 4 De Gr. &

J. 447, 452.

[y) Van Gheluive v. Nerinel-x, 21

Ch. D. 189 ; 51 L. J. Ch. 929.

(2) Adey v. Arnold, 2 De G. M.
& G. 432.

(a) Fletcher y. F., i Ha. 74.

(b) Garrard v. Dinorben, 5 Ha.
213.
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Such is the order of pajmieiit so far as unaffected by
legislation. Before considering the effects of the statutes

which have modified it, it may be well to mention certain

liabilities and powers of executors which have special

reference to the rules as to priority.

2. Rights and liabilities of executors, 8fc.

(1.) An executor who, having notice of a superior debt. Executor's

voluntarily pays one of inferior order, thereby renders
^editors*"

himself personally liable, in case of a deficiency of assets,

to pay the former debt. He was at one time presumed to

have notice of judgments and decrees in equity against the

deceased. But from the hardship which thus threatened

him he was relieved by various statutes, which rendered

such judgments of no effect against him unless docketed or

registered (c) . As regards other debts, he was not liable,

except in case of actual notice (d).

(2.) Among creditors of equal degree an executor may at Power of

any time before decree in an administration action pay one ^^^ ^renoe.

in preference to another (e), unless meanwhile a receiver

has been appointed or an injunction obtained (/).

(3.) An executor or administrator, to whom a debt, Ketainer.

whether legal or equitable, was owing by the deceased

person, has a right to retain his debt out of the legal assets

in priority to other creditors of equal degree (g) ; and he

may, where his debt exceeds the testator's assets, retain

the assets in specie without conversion (h). He cannot,

however, retain as against any debt of superior degree, of

which he has notice, such as a specialty debt, notwith-

(c) 4 & 5 Will. & M. c. 20 ; 1 & 2 Vibart v. Coles, 24 Q. B. D. 364
;

Vict. 0. 110 ; 2 & 3 Vict. o. 11 ; 23 59 L. J. Q. B. 152.

& 24 Vict. c. 38. iff]
Cockcroftr. Slack, 2 P. Wms.

(d) Brooking v. Jennings, 1 Mod. 298 ; Zaver \. Bothmn, (1895) 1

175. Q. B. 59; 64 L. J. Q. B. 110;

(e) Lyttleton v. Cross, 3 B. & 0. Adcock v. Evans, (1896) 2 Ch. 345

;

317, 322 ; WiHiains' Executors, 65 L. J. Ch. 760.

p. 1036, ed. 8. (A) Ee Gilbert, (1898) 1 Q. B.

(/) Be Eadcliffe, 7 Ch. D. 733 ; 282 ; 67 L. J. Q. B. 229.

oo2
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standing that specialty debts now, for general administra-

tion purposes, rank with simple contracts (i). The retainer

will not be interfered with if the executor had no notice of

the superior debt(/i;). He can only retain out of such

assets as come to his own hands ; thus, though a decree in

an administration action is no hindrance to the right (l), if

a receiver is appointed there is no retainer out of funds

received by him (m). But a receiver will not be appointed

merely for the purpose of defeating the retainer (m). The

present form of the administration bond, though requiring

the administrator to distribute the estate without " unduly

preferring his own debt," does not affect the right of

retainer (o). A statute-barred debt maybe retained (jo),

but not a debt the right to which, as well as the remedy, is

barred by a non-compliance with the Statute of Frauds (q).

An executor of an executor or administrator who has

asserted the right in his lifetime, may similarly retain for

a debt due to the executor or administrator (r) . And a

husband who is executor may retain for a debt due to his

wife, or, if his wife was executrix, may retain for a debt

due to himself or his wife (s) . A widow who is executrix

may retain a debt due to her from her husband's estate in

respect of a loan made to him for the purposes of his

business {t).

(i) Wilson V. Coxwell, 23 Ch. D, 669.

764 ; 52 L. J. Ch. 975 ; Oalver v. (o) Davies v. Parry, (1899) 1 Ch.

Laxton, 31 Ch. D. 440 ; 55 L. J. 602 ; 68 L. J. Ch. 346 ; Sicliardes

Ch. 350. V. Yates, (1901) 2 Ch. 62 ; 70 L. J.

[Jc) Blake v. Gale, 32 Ch. D. 571

;

Ch. 474.

55 L. J. Ch. 559 ; Wingfleld \. {p) Stahlschmidt v. Lett, 1 Sm. &
Erskine, (1898) 2 Ch. 562 ; 67 L.J. G. 415. See Trevor v. Butchim,
Ch. 620. (1896) 1 Ch. 844 ; 65 L. J. Ch. 738.

(I) CamphellY. C, 16 Ch. D. 198

;

(q) Field v. White, 29 Ch. D.
Jones V. Pennefather, (1896) 1 Ch. 358 ; 64 L. J. Ch. 950.

956 ; 65 L. J. Ch. 419 ; Whitaker ()•) Sopton v. Pryden, Preo. Ch.

T. Barrett, 43 Ch. D. 70 ; 59 L. J. 180 ; Weeks v. Gore, 3 P. Wms.
Ch. 218. 184, n. ; Norton v. Compton, 30 Ch.

{m) Calver v. Laxton, sup. ; Lati- D. 15 ; 54 L. J. Ch. 904.
iner v. Harrison, 32 Ch. D. 395

;

(s) Atkinson v. Eawson, 1 Mod.
55L. J. Ch. 687; Vibart y. Coles, 2i 208. See £e IIcMyn, 33 Ch. D.

Q. B.' D. 364 ; Pulmany. Meadows, 675 ; 55 L. J. Ch. 846.

(1901) 1 Ch. 233 ; 70 L. J. Ch. 97. (t) Crawford v. May, 46 Ch. D.

(«) Molony v. Brooke, 45 Ch. D. 499.
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No sucli rights of retainer exist with respect to eqtiitable

assets ; but though the Judicature Act has, as far as

regards the order of distribution, in some respects put

equitable and legal assets upon the same footing, it has

been held that it does not interfere with the well-established

right of retainer out of legal assets (t«). The retainer

cannot be asserted when an estate is being administered

in bankruptcy [x), but an order under s. 125 of the

Bankruptcy Act, 1883, for the administration of an

insolvent testator's estate in bankruptcy, only vests in the

official receiver so much of the estate as is properly dis-

tributable amongst the creditors, and it does not deprive

the executor of his right of retainer out of assets which he

has already got in, and even though by mistake he has

paid over the assets to the official receiver he is entitled to

be repaid {y).

There are two ways in which a legal personal representa- When execu-

tive may secure himseLf from his primary liability for the

debts of the deceased. First, by throwing the administra-

tion into the hands of the Court. As long as the estate

is being administered, the creditor's remedy is of course to

prove his debt therein. When the administration is com-

plete, his only resource is to follow the assets into the hands

of the residuary legatee or next of kin (s) . Secondly, the

legal personal representative may obtain a statutory pro-

tection imder 22 & 23 Yict. c. 35, s. 29, by issuing regular

notices, and distributing the estate in accordance there-

with («). If, however, he administers out of Com-t on his

own responsibility, he remains prima facie liable to the

claim of any unpaid creditor, though if required to pay a

debt of which at the time of distribution he had no notice.

iu) Lee V. Nuttall, 12 Ch. D. 61

;

v. CUrk, (1898) 2 Q. B. 28
; (1899)

Mchinond v. TTMte, ib. 361. 1 Q. B. 699 ; 68 L. J. Q. B. 486.

, , .^,

.

-D„.„„n QB ni, n W Thomas v. Griffiths, 2 Griff.
(x) MTamm^ Fowell, 36 Ct. D.

50^ ^ 2 De G. F. & J. 555 ; Doughty
233 ; 56 L. J. Oh. bdZ.

^ Townson, 43 Ch. D. 1 ; 59 L. J.

(«) Be Moaies, (1899) 2 Q. B. Ch. 18.

347 ; 68 L. J. Q. B. 804 ; Koaliwik (a) Clegg v. Rowland, 3 Eq. 368.

tor not liable.
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he would be entitled to call upon tlie residuary legatee or

next of kin to refund (6) . 8ecus, if he had notice of the

deht (c) . Moreover, in the absence of wilful defaiilt, which

is not easily established {d), the executor's liability is

limited to the assets which come to his hands actually or

constructively (e).

3. Priority of debts under 32 & 33 Vict. c. 46.

?^?''t?*-,r. , We have seen that this Act places specialty debts on the
32 & 33 Vict.

r. • 11-1 A
c. 46. same level and footmg as debts by simple contract. And

it includes in its operation those other debts which we have

mentioned as previously ranking with specialty debts

—

viz., debts due from contributories in the winding-up of

companies and arrears of rent (/)

.

With this exception, however, the order remains as

before. Debts to the Crown (g), judgments, and other

debts of record retain their former position. And this

being so, a creditor in an administration under this Act

who secures a judgment against an executor for a simple

contract debt, thereby actually gains priority over a

creditor by special contract {h) . The executor's right of

retainer was not affected by this Act (?)

.

An heir or devisee of real estate has no right of retainer

out of descended or devised lands for a debt due to him in

respect of simple contract debts. Specialty debts, it appears,

may be retained thereout (k).

(b) lervis v. Wolferstan, 18 Eq. (/) ShirreffT. Hastings, 6 Oi.D.
18. 610.

(c) Whittaher v. Kershaw, 45 Ch. (g) Sentinck v. B., (1897) 1 Ch.

D. 320. 673 ; 66 L. J. Ch. 389.

(d) Coolce V. Stevens, (1897) 1 Ch. (A) Sanson v. Stuibs, 8 Ch. D.

422; (1898) 1 Ch. 162; 67 L. J. 154.

Ch. 118. (i) Crowder v. Stewart, 16 Ch.D.

(«) Akerman v. A., (1891) 3 Ch. ' 368 ; 50 L. J. Ch. 136.

212; 61 li. J. Ch. 34; Taylor v. {Jc) Se IlHdge, 27 Gh.D. i18; 63

TFade, (1894) 1 Ch. 671 ; 63 L. J. L. J. Ch. 991; Ferguson\. Gibson,

Ch. 424. 14 Eq. 379.
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4. Priority under ike Judicature Act, 1875 {I).

Tlie above quoted section of this Act (w) has in some Effect of

respects completely changed the method of administration Act, s. lo.

as regards the debts of persons dying since the 1st of

November, 1875 ; but nevertheless the effect of this enact-

ment does not appear to be so extensive as at first sight

one might suppose.

In the first place, its application is confined to cases of Applies to,,,...,, . , insolvent
the administration by the Court of insolvent estates. And estates only.

again, -where no recourse is had to the Court for the

administration of insolvent estates, the priorities of creditors

are determined by the old law.

Further, the law of bankruptcy is by this section, even How far rules

1 -J y 1 , 1 T 1 • .1 1
of bankruptcy

when it operates, only to be appned m three respects : applied.

(1) As to respective rights of secm-ed and unsecured

creditors; (2) As to the debts and liabilities proveable;

(3) As to the valuation of annuities and future and con-

tingent liabilities. It is only the first of these heads

which can affect the rules as to priorities now under view.

The question is, to what extent it modifies the previous

law.

In one respect the change introduced is obvious. In Secured debts,

equity a mortgagee has always been allowed to pursue all

his remedies concurrently; his enforcement of one does

not prejudice him in the prosecution of another ; he may

at the same time sue personally for his debt, and proceed

to enforce his specific secm-ity by foreclosure or sale. It

was held in an important case (w) that the death of the Mason v.

mortgagor made no difference to this right, and that thus
''^^'

in the administration of his estate the mortgagee might

share rateably with other creditors by proving for the full

amount of his debt against the estate ; and having received

his dividend, might proceed to realise his security, and

retain thereout the whole balance due to him. He might

{t} 38 & 39 Vict. 0. 77. («) Masim v. Sogi/, 2 My. & Or.

(m) Sup., p. 560. 443.
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Eule in bank-
ruptcy.

Judicature

Act.

thus receive twenty sMUings in the pound, while the un-

secured creditors had to be satisfied with a small dividend.

Under the Bankruptcy Acts, the position of a mortgagee

or other secured creditor is, however, much less advan-

tageous. By s. 39 and the second schedule of the Act of

1883 (o), which follows in this respect the previous Act, he

is required to elect whether he will prove for his whole

debt, and at the same time give up his security for the

benefit of the estate ; or whether he will retain his seciu^ity,

and after valuation, or sale of it, prove only for the balance

of his debt. The effect of his security is thus not pre-

judiced, but as regards the balance of his debt he is in no

better position than any other creditor ; and if not fully

secured, he cannot receive twenty shiUings in the pound

unless the unsecured creditors do so also.

The effect of the Judicature Act, then, is clearly to sub-

stitute this rule for the rule established by Mason v. Bogg [p)

in the administration by the Court of insolvent estates.

Certain priorities among debts are definitely laid down ia

the Bankruptcy Act. By ss. 40-2 (modified now by 51 &
52 Vict. c. 62, and as to the winding-up of companies by

60 & 61 Vict. c. 19) (q) certain rates and taxes and

certain wages and salaries are to be paid before general

debts, and with these exceptions all debts proveable under

the bankruptcy are to be Tpaidpan passu. Now these pre-

ferential debts are quite different from those to which

priority was given in administration. The difference is

two-fold ; on the one hand, bankruptcy gives no priority

to judgments registered or unregistered, or to recogni-

zances, over simple contract debts ; on the other hand, in

administration no preference was shown for wages and

salaries ; and these differences remain unaffected. In Lee

V. Nuttall (r), James, L.J., said :
" The sok object of

" the 10th section, as it appears to me, was to get rid

(o) 46 & 47 Vict. u. 52.

(p) 2 My. & Or. 443.

(q) ParkingtmY . Haywood, (\i91)

2 Ch. 593 ; 67 L. J. Oh. 25 ; Se
Waverky Typewriter, (1898) 1 Ch.

699 ; 67 L. J. Ch. 360.

[r) 12 Ch. D. 61.
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" of the rule in Chancery under •which a secured creditor

" could prove for the full amount of his debt and realise

" his security afterwards, and to put him on the same

"footing as in bankruptcy" (s). It has further been

decided that in the winding-up of companies to which

the same words ia the same section apply, the preferences

recognized in bankruptcy do not operate {t). It has also

been recently held that although s. 10 of the Judicature

Act does not generally affect the priorities of debts in

administration, it so far introduces the principles of bank-

ruptcy as to admit of voluntary creditors being paid pari

passu with creditors for value (««).

III. Order of Adminidration.

Sach being the order of priority inter se of the creditors

of a deceased person, the next inquiry is as to the order

in which the assets will be applied in the discharge of the

liabilities. This inquiry in effect ascertains the respective

priorities of the various classes of persons who claim to

take the deceased's estate beneficially.

It will, of course, be remembered in considering this Eights of

question, that the points now to be raised do not in any affMtedV*
way interfere with a creditor's rights. His remedies ex- order,

tend to the whole of the assets, and are not prejudiced by

any claims which the diSerent classes of legatees, devisees,

&c., may have inter se. Under the head of Marshalling

we shall see how those claims are adjusted if the creditor,

in pursuance of his rights, resorts to the assets in an order

(s) Hid. ; Michmond v. White, 12 (m) Whitaker v. Palmer, (1900) 2

Ch. D. 361. Cli. 676 ; (1901) 1 Ch. 9 ; 70 L. J.

It) Re Albion, ^c. Co., 7 Oh. D. Ch. 6; MeLeng, TarnY. Emmerson,

S47 ; Re Withermea Brickworks, 16 (1895) 1 Ch. 652 ; 64 L. J. Ch. 468,

Ch
'

D. 337 ; 60 L. J. Ch. 185
;

disapproving Re Maggi, 20 Ch. D.

Fr'attv. Inman, 43 Ch. D. 175; 59 545: 51 L. J. Ch. 560; Smithy.

L J. Ch. 274. Morgan, 6 0. P. D. 337.
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General
personalty

first liable.

Ancaster v.

Mayer.

Exemption

:

express,

implied.
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Wliat does

not exempt
personalty.

Charge of

debts, &o.

contrary to that which the law prescribes as between the

beneficiaries.

1. It was well established in the case of Ancaster v.

Mayer (v) , and has ever since been the rule, that in the

administration of the estates of deceased persons, the

general personal estate is the primary fund for the pay-

ment of their debts. In order to avoid this primary

liability, it is necessary that the personal estate should be

exempted, either by express words or by the indication of

a manifest intention to the contrary.

Exemption by express words is so plain a matter as to

need no exposition or illustration. But the question as to

what amounts to a manifest indication of intention to

exempt the personalty is one which has caused such

difficulty to judges as to have elicited frequent expressions

of the wish that nothing but express words had been per-

mitted to alter the course and order of law.

It must be always remembered that the burden of proof

Hes on those who claim to have the personalty exone-

rated {x). Bearing this in mind, we shall first state what

is not considered a sufficiently manifest indication of this

intention; and, secondly, shall examine some cases in

which the personalty was held to have been exonerated.

(1.) Neither a charge of the debts upon the land, nor a

direction to sell it for the payment of debts, nor the creation

of a term for that purpose, nor even a devise upon the

condition of the devisee's paying the testator's debts, wiU

exempt the personalty from its primary liability {y). And

the same rule was applied where the charge of the real

estate was contained in a deed, and the testator by will

recited the deed and disposed only of the residue of his

property not comprised therein (s). It is necessary not

(«) 1 Bro. C. C. 454 ; 1 W. & T.

L. C. 681.

(x) Whieldon v. Spode, 15 Beav.

539.

[y) Tower v. Sous, 18 Ves. 132,

138; White v. W., 2 Vem. 43;

Inehiquin v. French, 1 Cox, 1;

Bridgman v. Dove, 3 Atk. 201.

(s) Trott V. Bmhanan, 28 Oh. D.

446 ; 54 L. J. Ch. 678.
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only that the realty should be charged, but that the

testator should indicate a purpose that the personalty

should not be applied («) . Again, the mere charge of

funeral or testamentary expenses, or both together with the

debts upon the real estate, will not of itself exempt the

personalty (6), though it may afford a strong argument in

that direction (c).

An express charge on the personalty of some particular Express

debts, such as simple contract debts or legacies, for the somTdebtoa

payment of which it would without such charge be pri- personalty,

marily liable, will not, by the application of the maxim,

JExpressio unius est exchisio alterius, raise a suiEcient pre-

sumption that it was intended to be only an auxiliary fund

for the payment of other liabilities not expressly charged

upon it, but charged upon the land (d)

.

A bequest of all the personal estate, with or without Bequest of

specific description, wiU not, at least where the legatee is P®"°^^ 'y-

also appointed executor, be so distinguished from a general

residuary bequest as to exonerate the personalty passing

under such bequest, although lands are devised in trust to

pay all the testator's debts (e). It has also been so decided

where the legatee was not executor (/). Such a case is

stronger, however, in favour of exoneration than the former,

and has, when coupled with a charge of debts and funeral

and testamentary expenses upon the realty, been often con-

sidered sujfficient to constitute the real estate a primary

fund for their payment (</). It is stni stronger m. favour

of exoneration, if with such a bequest a particular real

(a) Quennellv. Turner, 13 Beav. t. Talb. 204; Easkwood^. Fope, 3

240 • Samivell v. Wake, 1 Bro. C. C. P. Wms. 324.

1*5- {f)'Cottisv. SoHm, 1 De a. &
{b) Bryigea v. Phillips, 6 Ves. gm. y^i . OuseUy v. Anstruther, 10

570 ; Booth v. Bhmdell, 1 Mer. 229. Beav. 453.

{c) Tower v. Bous, 18 Ves. 132,
^^ g,^.^^^^ ^^ ^^_ ^ j^^^^ j^g .

139- . Driver v. Berrand, 1 E. & M. 681

;

{d) Watson v. BHckmod, 9 Ves. Gilbertson v. G., 34 Beav. 354

;

447. Kilford v. Blarney, 31 Oh. D. 66
;

(e) Sarewood v. Child, stated Ca. 66 L. J. Oh. 185.
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General
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estate has been devised upon trust for payment of debts

and funeral and testamentary expenses (A).

Parol evidence is not admissible to show the intention of

a testator to give his personal estate free from debts, nor mil

any inference be drawn concerning the testator's intention

from a consideration of the relative amount of his personal

estate and debts ; and consequently no inqioiry wiU be

directed to ascertain such relative amount («').

(2.) The primary liability of the general personal estate

will be displaced by the appropriation of a specific part of

the personal estate to the payment of debts, coupled with a

bequest of the general residue. But if there is no such

residuary bequest the residue will stOl remain primarily

liable, notwithstanding the appropriation of the specific

fund (k). On the same principle, it must be observed that

even an express exemption of the personalty wiU not extend

to the benefit of the next of kin claiming by a lapse (f).

Where a testator devised his real estate to be sold, and

directed the money to arise by the sale to be appHed to

pay mortgages and aU other debts, the residue to be added

to the personal estate, this was held to make the real estate

the primary fund (w).

"We are led, then, to the conclusion that the first fund

to be resorted to for the payment of debts is the general

personal estate ; and that its primary liability wiU only be

disturbed by an express declaration of such intention, or by

dispositions which very nearly imply it. In the case of a

mortgage debt there are other considerations involved,

with a series of statutory modifications, which it is con-

venient to postpone for separate treatment.

Lands devised

on trust for

debts.

2. After the general personalty, the next fund resorted

to for the payment of debts is land devised upon express

(A) FowellY. Siletj, 12 Eq. 175.

(i) TaitY. Mrthwick, i Yes. 816;

Stephenson v. Heathcote, 1 Ed. 38.

[k) Bootley. Bhmdell, 1 Mer. 220.

(0 TTaring v. Ward, 5 Ves. 675.

()«) Wehb T. Jones, 2 Bro. 0. C.

60 ; 1 Cox, 245. And see Ashworth

T. Munn, 34 Ch. D. 391.
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trust for their payment (»). As we have seen, such land

is equitable assets, and, therefore, in all cases distributed

amongst cxeditoTS pari passu.

3. Next in order stand lands descended to the heir, and Lands

not charged with debts (o) . Since 3 & 4 Will. IV. c. 106,
^^'<'^''^^-

if there is a specific devise of lands to the heir, he is con-

sidered to take them in the character of devisee, and not by

descent. His position as regards these lands is therefore

the same as that of any other specific devisee {p)

.

4. Lands devised charged with the payment of debts Devises and

are next liable {q) ; and being equitable assets, are dis- charged.

tributed in payment of debts pro rata. Moreover, if a

devise of lands so charged lapses, and the heir consequently

takes, this does not alter their place in the order of admi-

nistration. They still rank as lands charged, and not as

lands descended (r). Personalty bequeathed subject to a

charge of debts stands in the same degree.

Lands charged with debts being equitable assets, the

Court, in its favour of an equal distribution amongst

creditors, has been inclined to give as wide a construction

as possible to any passage in a will which can be considered

as amounting to a charge of debts (s).

A mere declaration that the debts shall be paid by the what

executors will not, indeed, amount to a charge of debts on amounts to

realty, which does not come to the hands of the executors

at all. But if with such a direction real estate is devised

to executors, then it is considered as charged in their hands,

unless from the special circumstances of the case a contrary

intention is apparent {t) ; and it is immaterial whether

fn) Serle v. St. Eloy, 2 P. Wms. 453 ; Bate v. S., 43 Ch. D. 600
;

386 ;
FhiUips v. Parry, 22 Beav. 59 L. J. Ch. 277.

279.'
-n ri n (*) ^""^ "' Ordish, 3 Sm. & G-.

(o) 3avies t. Topp, 1 Bro. O. 0. 125 ; SleadY. Eardaker, 15 Eq. 175

^'^h)^S.'6 Wiedemann t. Seymour, (») Silk v. Frime, 1 Bro. C. C.

Tt ^flS
139.

la) Bonne v. Lewis, 2 Bro. C. C. [t] Warren v. Davies, 2 My. & K.

259 • Barnewell v. Cawdor, 3 Mad. 49 ; Bailey v. B., 12 Ch. D. 268.
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the executor takes the whole beneficial interest, or only a

life interest, or no beneficial interest at all {u). A mere

authority to pay debts is not tantamount to a direction to

pay («). If, moreover, there is a direction in general terms

that debts shall be paid, not specifying by whom, and

accompanied by an expressed intention to dispose of the

real estate, that effectually charges devised lands (y). The

principle is that such a general direction indicates an in-

tention that the debts shall at all events be paid in pre-

ference to any disposition of real or personal property (z).

The law, statutory and otherwise, respecting the sale and

disposition of charged lands is discussed elsewhere (a).

5. General pecuniary legacies next abate pro rata as far

as is necessary (6). Annuities are equivalent to legacies,

an,d after valuation (since the Judicature Act on the

principles of bankruptcy) abate pro rata with them(c).

It must be observed also that if a general legacy be given

for valuable consideration, such as the relinquishment of

dower, or of a debt, it is entitled to priority over all merely

voluntary legacies (d).

6. Then specific legacies (e) and specifically devised real

estate (/) not charged with debts are resorted to pro rata.

Under this head it is to be observed that a residuary de-

vise is considered to be specific. While a residuary devise

comprised only lands which the testator was possessed of

at the date of his will, this could hardly be doubted. But

{u) Se Tanqueray- WlUaume and

Landau, 20 Ch. D. 465, 476; 51

L. J. Ch. 434 ; Finch v. HaitersUy,

3 Euss. 345, ii. ; Sartland v. Micr-

rell, 27 Beav. 204 ; He De Burgh-
Lawson, 41 Ch. D. 568 ; 38 L. J.

Ch. 561.

(x) lie Bead's Trustees and Mao-
donald, 45 Ch. D. 310 ; 69 L. J. Ch.

604.

(j/) Shallcross v. Finden, 3 Ves.

738.

(2) Clifford V. Lewis, 6 Madd. 38.

(a) See pp. 344 et seq.

(b) Clifton V. Burt, 1 P. Wms.

680 ; Re Schweder, (1891) 3 CL 44;

60 L. J. Ch. 656.

(c) Ward t. Gray, 26 Beav. 491

;

MilUr V. Buddlestone, 3 Mac. k G.

513. See and distinguish ^to T.

Sinclair, (1897) 1 Ch. 921 ; 66 L.J.

Ch. 514.

{d) Burridge v. Bradyl, 1 P.

"Wms. 126 ; Bavies v. Bush, 1 To.

341.

(«) Fielding v. Preston, 1 De G.

& J. 438 ; Be Butler, (1894) 3 Ch.

260 ; 63 L. J. Ch. 662.

(/) Mirehome v. Scaife, 2 My. &

Cr. 695.
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it was less clear when, by the Wills Act {g), a will was

made, in the absence of a contrary intention being mani-

fest, to speak as from the death, and thus to include in

its operation after-acquired property. After considerable

conflict of opinion, it was, however, decided in Sensman

V. Fri/er (A) that a residuary devise was still specific ; and

this is now well established (*) . In Momman v. Fryer

it was, indeed, further held that a residuary devisee must

contribute rateably with pecuniary legatees to the payment

of debts. This portion of the decision could evidently only

be made consistent with the previous proposition by con-

sidering pecuniary and specific legatees and specific devises

as on the same footing. But this is opposed to a multitude

of high authorities ; and we accordingly find that the broad

principle of Hensman v. Fryer has in more recent cases

been applied without interference with the prior liability

of pecuniary legatees, residuary and other specific devises

and specific bequests being classed together next in order

to pecuniary legacies {k).

The expressions which suffice to constitute a specific

legacy are fully considered hereafter.

7. A widow's paraphernalia is liable (with the escep- Para-

tion of her wearing apparel) to her husband's debts ; and pliernaha.

it would seem that this is its proper place in the order of

administration (/). Her claim is doubtless superior to that

of a pecuniary legatee («»), and upon principle she should

be preferred to specific legatees or devisees, who are at

the best but volunteers («). At the same time there would

be no reason for entitling ' her to rank higher than an

appointee under a general power.

(g) 1 Vict. c. 26, s. 24. DugdaU v. JO., U Eq. 236 ; Tom-

[h] 3 Ch. 420. kirn t. CoUhurst, 1 Ch. D. 626

;

(j) Gibbins v. Eyden, 7 Eq. 371
;

Farquharson \. Floijcr, 3 Oil. D.
Zancefield v. Iggulden, 10 Ch. 136

;
109.

Ogden v. Mason, (1901) 1 Ch. 619
;

U) Tipping v. T., 1 P. "Wms. 730.

70 L J- Ch. 343 ; Be Maddock, (m) Ibid. ; Boynton v. Farkhiirst,

(1901) 2 Ch. 372 ; (1902) 2 Ch. 220. 1 Bro. C. C. 676.

[k] Collins V. Lewis, 8 Eq. 708 ; («) Tynt y. T.,2 P. Wms. 642.



576 ADMINISTRATION GENERALLY.

Property 8. Lastly, real or personal property over wLioli the tes-
appoin e

.

-fcator has a general power of appointment, and over which

he has actually exercised that power hy will in favour of

volunteers, is appKcable (o) ; but it must be clear that the

testator intended to treat the property as his own to aU

intents {p). As the creditors can only claim under the

appointment, which is a voluntary act, they will have no

claim unless the jDower is actually exercised, since equity

will not interfere to aid the non-execution of a power in

favour of volunteers (§') . It must be observed, however,

that a residuary gift will, under s. 27 of the Wills Act (r),

operate as an appointment, unless a contrary intention

appears. Property appoiated is equitable assets, and

accordingly distributable ^ro rata (s).

IV. Payment of Mortgage Behts.

It has been already remarked that these rules as to the

order of the liability of assets for debts are in some degree

varied when the question is respecting the payment of a

mortgage debt ; and for convenience sake this was reserved

for separate consideration. The law on this head having

been revolutionised by the statute known as Locke King's

Act (t), the inquiry naturally resolves itself into two divi-

sions—first, as to the law applicable to cases not within that

Act ; secondly, as to the effect of that Act and of others

which have amended, or rather added to it.

(o) Ikmingy. Buchanan, Z Tie a. (1894) 1 Oh. 406; 63 L. J. CIi.

M. &G. 976; Sawthomv. Shedden, 179; Kelly v. Boyd, (1897) 2 Ch.

3 Sm. & G. 805 ; Sinsley v. Incker- 232 ; 66 L. J. Ch. 614 ; Shaw v.

ingiU, 17 Ch. D. 151 ; 60 L. J. Ch. Marten, (1902) 1 Ch. 314.

364. Iq) Sohm t. Coghill, 12 Ves. 206.

(p) Thurston v. Evans, 32 Ch. D. , tt- i „.
606 ; 55 L. J. Ch. 564. See as to W ^ V'<=*- "• 26-

what amounts to sufficient indioa- («) ^<^rdo v. Bingham, 6 Eq. 485.

tion of intention, Coxen v. Sowland, {t) 17 & 18 Vict. a. 113.
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1. Before 17 8f 18 Vid. c. 113.

Where an estate is incumlDered with a mortgage, either

the incumbrance must have been created by the deceased

person, or the estate must have been abeady incumbered

when it came to his hands. The question by whom the

mortgage debt was incurred principally determined what
fund was prima facie liable to its payment. It will facili-

tate the inquiry to consider the two cases separately.

(1.) Where the mortgage was the debt of the deceased.

In this case the general rule was the same with respect Personalty

to mortgage debts as to others ; the general personalty was
UaHe^''^'''

first to be resorted to. Whether the mortgaged estate de-

scended to the heir or was devised, the heir in the former

case and the devisee in the latter might require the per-

sonal representative to discharge the mortgage, so that the

estate might be enjoyed sine onere. This was the prima Presumption,

facie presumption, and in order to avoid it, it was incum- ^°^ rebutted,

bent on the personal representative to show that there was

an intention on the part of the testator that the mortgaged

estate should bear its own bm-den {u)

.

Of course, in case of an intestacy, there were no means

at all of rebutting this presumption. Where there was a

will it required strong expressions to do so. The strongest

ease for exoneration was naturally that in which the inten-

tion was manifested by express words. This requires no

comment. It sufficed also if an intention was clearly im-

plied ; but the decisions show that the implication had to

be very clear. Thus a devise of the estate for payment of

debts generally, or a general charge of debts thereon, did

not suffice to exonerate the personalty (»). Even if the

devise contained the words " subject to the mortgage or

incumbrance thereon," these were considered as merely

descriptive, and not as showing an intention to throw the

debt primarily on the mortgaged estate (y). A devise of

(u) Savies v. Bush, 4 Bli. N. S. 186.

305. (y) Serle v. St. Eloy, 2 P. "Wms.

[x] SaiieoxY. Abbey, 11 Ves. 169, 386.

s. P P
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the mortgaged land, however, charged with or on trust for

payment of the mortgage debt, was considered sufficient to

rebut the prima facie rule (z). The same was the case

where there was a devise to a person of an estate, " he

paying the mortgage thereon" (a). It will be observed

how nearly these cases come to an express declaration of

intention.

(2.) Where the mortgage was not the debt of the de-

ceased.

Where the mortgage was not in its inception the per-

sonal debt of the devisor or intestate, but had been incm-red

by his predecessor in title, the general rule was that the

mortgaged estate should itself be primarily liable to the

charge ; and this whether he acquired the estate already

charged, or the charge was effected for some other purpose

than for his benefit—for instance, to secure a portion or

joiature ih).

In order in such a case to reverse this rule, and throw

the mortgage debt primarily on the personalty, it was

incumbent on the heir or devisee to show that the devisor

or ancestor had adopted the debt as his own (c). If he

had, the ordinary rule applied. It was therefore a matter

of great importance, and it was often a matter of great

difficulty, to ascertain whether there had been an adoption

of the debt. It must suffice briefly to illustrate successively

what was and what was not considered to amount to an

adoption of the debt.

In the following cases the debt was considered to have

been adopted, so that the personalty became primarily

liable :—Where the owner of property mortgaged by Ms

ancestor added thereto mortgages of his own, united them,

and made himself personally Hable for the payment of the

aggregate sum {d) ; where the purchaser of an equity of

(a) MmnsY. Goelceram, 1 Coll. 428.

(«) Loclchart v. Sardy, 9 Beav.

379.

(*) ij- V. F., 3 CI. & E.

82; 9 BK. N. S. 157; Coventry y-

C, 2 P. Wms. 222; 1 Str. 596.

(c) Scott T. Beecher, 5 Madd. 96.

Id) TownsendY.Mostyn,2^'Ses,v.

72.
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redemption entered into a covenant directly with the mort-

gagee to pay him the ^ebt, and there was a new proviso

for redemption on repayment (c) ; where a person bought
an estate, and to secm-e the purchase-money gave a charge

on the estate and covenanted to pay it (/).
In the following cases it was considered that there was What not.

no adoption of the debt :—Where the deceased obtained a

small further advance and gave an additional security for

the whole sum due {g) ; where he entered into a covenant

to pay a higher rate of interest (Ji) ; where he obtained

an additional advance to pay off arrears of interest on the

mortgage and the simple contract debts of the person from

whom he took the estate (?) ; where a man bought subject

to a mortgage, but had no contract or communication with

the mortgagee, and showed no intention to transfer the

debt from the estate to himself, beyond merely giving a

necessary indemnity against the debt to the vendor (A-).

Nor was a charge of debts on his estate by an heir or

devisee an adoption of the mortgage debt of the ancestor

or devisor (l)

.

2. The effect of Locke Kingh Act {m)

.

By this statute it is enacted that, " When any person 17 & 18 Viot.

" shall, after the passing of the Act, die seised of or entitled ' ' '

'

" to any estate or interest in any land or other heredita-

" ments which shall at the time of his death be charged

" with the payment of any sum or sums of money by way
" of mortgage, and such person shall not by his will or

" deed or other document have signified any other or con-

" trary intention, the heir or devisee to whom such land

" or hereditaments shall descend or be devised shall not be

(e) Oxford v.SoilMy,li Yes. in. (j) Tankenilley. Jawcett, 1 Cox,

(/) BillingMirstv. Walker, IBto. 237.

C. C. 608. (k) Woods v. Sunfmgford, 3 Ves.

(^) AmasterY. Mayer, 1 Bro. C. C. 132.

454; Swainson v. S., 6 De G. M. & {I) Lawson v. X., 3 Bro. P. C.

G-. 648. Towl. ed. 424.

(A) Shafto V. S., 1 Cox, 207. (m) 17 & 18 Vict. t. 113.

pp2
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" entitled to have the mortgaged debt discharged or satis-

" fied out of the personal estate or any other real estate of

" such person ; but the land or hereditaments so charged

" shall as between the different persons claiming through

" or under the deceased person be primarily liable to the

'' payment of aU mortgage debts with which the same shall

" be charged, every part thereof according to its value

" bearing a proportionate part of the mortgage debts

" charged on the whole thereof : provided always that

" nothing herein contained shall affect or diminish any
" right of the mortgagee on such lands or hereditaments

" to obtain full payment or satisfaction of his mortgage
" debt either out of the personal estate of the person so

" dying as aforesaid or otherwise : provided also that

" nothing herein contained shall affect the rights of any
" person claiming under or by virtue of any will, deed or

" document already made or to be made before the 1st day

"of January, 1855 "(w).

Limits of its
(1-) It is to be observed with respect to this statute, first

that it only applies to the administration of the estates of

persons dying on or after the 1st of January, 1855.

(2.) Secondly, that it comprehends mortgages of free-

holds and copyholds (o), but not mortgages of leaseholds,

these not being hereditaments
( jj). Of course it does not

affect mortgages of other personalty.

(3.) It only applies to cases in which there is a definite

or specific charge on a specified estate (g), and it was held

not to apply to a vendor's lien (r) ; nor does it apply to a

charge created by a partner on his separate real estate to

secure a debt of the partnership firm («) ; nor where the

land is entailed (t).

(«) S. 1. M ffood V. S., 6 W. R. 747.

{0} Piper V. P. 1 J & H. 91.
^h.

(p) Solomonv. S., 10 Jur. N. S. ^.^ nsoa^ i P1, iqo. rc, t T
331; Sill y. Wormsktj, i Ch. D. ^I^ '

< ' '

665.
^'^- "

(q) Eepmrth v. Sill, 30 Beay. («) Anthony y. A., (1893) 3 Ch.

476. 498 ; 62 L. J. Ch. 1004.
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(4.) It applies to equitable as well as to legal mort--

(5.) It applies not only as between the real and personal

representatives of the deceased, but also in favour of the

Crown claiming the personalty for want of next of

kin (^•).

It will be seen that the general effect of the statute is to What
,1 • , ,1 1 J. J.T s J "1 amounts to

reverse the prima jacie rule as to the lund primarily contrary in-

liable. Before, the personalty was first applied, unless an teution.

intention to exonerate it was manifest. Since, the mort-

gaged estate is first applied, unless a contrary or other

intention is manifest. There has been much dispute as to

what under the Act would suffice to manifest a contrary

intention. In WooMencroft v. W. (y), it was said by Lord

Campbell, that "the same rule should be observed with

" respect to exempting the mortgaged land from payment
" of the mortgage money as was before observed with

" respect to exempting the personal estate." That was to

say, " that as it was before necessary to show an intention

" not only to charge the realty, but also to exonerate the

" personalty, so under the statute it would be necessary to

" show the reverse intention in both respects ; not only to

" charge the personalty, but also to exonerate the mort-

" gaged estate." This was dissented from in Eno v. Tat-

ham\z), where it was held, that a direction to pay the

debt out of another fund was sufficient to discharge the

mortgaged estate. Mere general directions for the pay-

ment of debts were not considered sufficient {a) ; but

where the personal estate was bequeathed upon trust to

pay (J), or subject to the payment of debts (c), the mort-

gaged estate was held to be exonerated.

(u) Pembrohev.Friendjl S.So'B.. (a) Pembroke v. Friend, sup.;

j^32
(^""t^ '^- Lowndes, 10 Eq. 376.

(x) Baore v. Patrickson, 1 Dr. & ^^W ^^oore v. M., 1 De G. J. & S.

Sm- 186.
[o) Mellish v. Vallins, 2 J. & H.

(j/) 2 De G. i<
.
« J

•
-s*

'
•

194 ; and see Campbell v. C, (1893)

(z) 11 W K. 475 ; 4 Gifi. 181, 2 Ch. 206 ; 62 L. J. Ch. 594,
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30 & 31 Viot.

c. 69, e. 1.

S. 2.

Cases of in-

testacy

omitted.

• 3. The Amendment Acts (d)

.

In order to extend tlie operation of Locke King's Act,

and to set at rest the disputes which had arisen as to its

construction, the statute 30 & 31 Yict. c. 69, was passed,

enacting, first, that " In the construction of the will of any
" person who may die after the 31st day of Decemher,
" 1867, a general direction that the dehts or that all the

" debts of the testator shall he paid out of his personal

" estate shall not be deemed to be a declaration of an

" intention contrary to or other than the rule established

" by the said Act (e), unless such contrary or other

" intention shall be further declared by words expressly

"or by necessary implication referring to all or some of

" the testator's debts or debt charged by way of mortgage

" on any part of his real estate " (/). This, it will be

observed, adopts, with a slight modification, the dictum in

Wooktencroft v. W. {g), already quoted; and it follows

that now a mere direction to pay debts, or just debts, or

any similar expression not necessarily pointing to the mort-

gage debts, are not sufficient to exonerate the mortgaged

premises (A).

Secondly, it extends the operation of the Act by enact-

ing that " in this and the previous Act the word mortgage

" shall be deemed to extend to any lien for unpaid pur-

" chase-money upon any lands or hereditaments purchased

" by a testator" (i).

It was soon observed that this statute made no mention

of the case of intestacy, and in such a case an heir-at-law

was held entitled to have a lien for unpaid purchase-money

discharged out of the personalty, so that he might take the

purchased estate free from incumbrance (/c). Leaseholds,

moreover, were stni under the old law.

(<q 30 & 31 Vict. c. 69 ; 40 & 41

Vict. 0. 34.

(«) 17 & 18 Vict. 0. 113.

(/) S. 1.

(^) 2 De a. F. & J. 347.

[h) Newmm-oh t. Storr, 9 Oh. D,

12; Hossiter v. J?., 13 ib. 356;

Dunlop v. I)., 21 ib. 583; and see

Colston V. Roberts, 37 Ch. D. 677
;

57 L. J. Ch. 943.

(i) S. 2.

[It) Barding v, E., 13 Bq. 493.
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At length, Ij 40 & 41 Vict. c. 34, both these defects 40 & 41 Vict,

were remedied. The previous statutes were made to apply " ^*-

to oases of testacy and intestacy alike, and to land or other

hereditaments of whatever tenure, by which words lease-

holds have been brought within the principle (l) . Under
this Act mortgaged lands include lands delivered in

execution under a writ of elegit to a testator's creditors («).

Under the present law a direction that the personalty

shall be liable before the incumbered estate must in order

to be efEectual immistakeably refer to or describe the mort-

gage debt (;i).

V. The Marshalling of Assets.

1. As between beneficiaries.

It was remarked, when speaking of the order of the

administration of assets as regards the priorities between

the respective classes of beneficiaries, that whatever their

claims inter se, these did not in the least prejudice a

creditor's rights and remedies as against any portion of

the assets of the deceased. But it is clear that the order

of administration would be interfered with if a creditor

chose to resort to the assets in an order different from that

which the law prescribes as between the beneficiaries. If,

for instance, the creditor sought to recover his debt by an

execution against devised lands, instead of by a personal

judgment against the executor, the effect, unless counter-

acted by some means, would be to reduce the benefit con-

ferred upon a specific devisee, and to increase that of the

residuary legatee, whereas the law of administration dis-

tinctly prefers the former to the latter.

(T) Drake v. Kenhair, 37 Ch. D. Lewis v. L., 13 Eq. 219 ; SacJcville

674- 57 L. J. Ch. 599; Broonmn^. v. Smyth, 17 Eq. 153; Elliott v.

Wiihall (1894) 3 Ch. 358; 63 L.J. Dearaley, 16 Ch. D. 322 ; Katndnrj-

Qjj 855 ton P- True, 33 Ch. D. 195; 55

(m\ Anthonys. A., (1892) 1 Ch. L. J. Ch. 914; Clarke v. White,

450 -61 L. J. Ch. 434. (1899) 1 Ch. ?16 ; 68 L. J. Oh,

(«') Nelson v. Fage, 7 Eq. 25 ;
104,
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Principle of
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Aldrich v.

Cooper.

Marshalling

for parapher-

nalia.

This tendency is counteracted by the application of the

principle known as marshalling. The principle, as laid

down in the leading case of Aldrich y. Cooper (o), is that

if one person has two funds to which he may resort for

the satisfaction of his demands, he shall not by his election

disappoint another person who has only one fund. If,

therefore, he chooses to resort to the only fund upon which

the other has a claim, that other is allowed to stand in his

place pro tanto against the fund to which otherwise he could

not have resorted.

In the case we have put the creditor has an option of

two, or it may be several different funds, out of either or

any of which he may recover his debt. The beneficiaries

have each only his own particular fund available to him,

the heir the descended land, a specific legatee the property

specifically bequeathed, and so on. To restore, then, the

order of administration which the creditor's election has

disturbed, the law permits any beneficiary who is disap-

pointed by the creditor's actions to stand in the creditor's

place as against any fund which is in the order of adminis-

tration liable before his own.

It is not necessary, even if it be possible, to illustrate

from cases all the possible forms of marshalling between

beneficiaries which this broad principle would authorise.

A few instances will serve as well as more.

"We have seen that one of the last funds resorted to for

the payment of debts in the order of administration is the

paraphernalia of the widow. If the place ascribed to it in

the last section be correct, it would follow that, with the

exception of an appointee under a general power, the widow

might marshal the assets as against all the other benefi-

ciaries ; in other words, if a creditor deprived her of her

paraphernalia, she could claim to stand in his place to the

extent of its value as against all the specific devisees and

legatees, and d fortiori against others of earlier liabiliiy,

(o) 8 Ves. 382 ; 2 W. & T, L. C. 80.
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such as the heir. We find instances in which she has suc-

cessfully claimed to marshal against general pecuniary and

even specific legatees (p).

Again, specific legatees and devisees, who stand on an For specific

equal footing at the head of all the beneficiaries claiming
aevisees.^'"^

out of the testator's property, are entitled to marshal all

the assets real or personal not specifically bequeathed or

devised. If the creditor enforces a remedy at their ex-

pense, they can stand in his place as against every fund

antecedently liable. The cases above cited to establish

their position in the order of administration, apply equally

here. As between themselves specific legatees and devisees

(including, as we have shown, residuary devisees) have no

right to marshal, their liabilities being equal {q).

Pecuniary legatees, again, may marshal against lands For pecuniary

devised subject to debts (r) ; d fortiori against lands de- l^g^tees.

scended to the heir («)

.

Similarly a devisee of lands charged with debts may j'or devisee of

marshal against lands descended (t), lands devised on l^ndscharged,

trust for sale for payment of debts, and the general per-

sonal estate (f) ; while the heir can only marshal as against

the two last named funds («<), and devisee of lands devised

on trust for sale to pay debts only against the general per-

sonalty.

Not only is the doctrine of marshalling applied as be-

tween beneficiaries when one or more of them has or have

been disappointed by the election of a creditor ; it is also

utilised as between the beneficiaries themselves.

(rt Tipping V. T., 1 P. Wms. (s) Sproule \. Frior, 8 Sim. 189;

730 Bomtm v. Tarkhurst, 1 Bro. Galton v. Hancock, 2 Atk. 424 ; of.

n d 576- r«n< T. y., 2 P. Wms. 5afe v. .8., 43 Ch. D. 600; 59L.J.

542 ' Ch. 277 ; Ee Stokes, 67 L. T. 223

;

('o\ SaslewoodY. Pope, ZV. Wms. Broihwoodv. Keeling, (1895) 2 Oh.

324 • Emuss v. Smith, 2 De G. & 203 ; 64 L. J. Oh. 494.

Sm.'722; Le Bm y. ff«-J«-«, (1894)
^^ Earmood y. Oglander, 8 Ves.

sot. 250; 63 L.J. Ch. 662. ^^^
(r) Bickard y. Barrett, 3 K.. & J

.

289 (") Santy y, Roberts, Amb. 128.
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Thus if a testator charges some legacies on real estate,

but not others, and the personal estate proves insufficient

to pay them all, the legacies charged on the real estate

will be thrown thereon in order to leave the personalty

for the payment of the other legacies. Or if the privileged

legatees choose to exhaust the personalty, the others may
pro tanto stand in their place as against the real estate

charged (x) . The principle is clearly the same as in the

previous case, the legatees whose legacies are charged on

land having two funds at their disposal, the other legatees

only one.

The doctrine of marshalling, however, will not be em-

ployed so as to alter the effect of the rules for the construc-

tion of legacies. Thus we shall see, when classifyiag and

describing the different species of legacies, that legacies

charged on land are interpreted by the rules of common

law, and accordingly they fail altogether if the legatee

dies before they are actually paid, while legacies not so

charged are interpreted on the principles of ecclesiastical

law, which considers them to vest on the death of the tes-

tator, and so to be transmissible to the legatee's represen-

tatives if he dies before payment. If, then, the legatee of

a legacy charged on land dies before payment, the Court

will not by means of the doctrine of marshalling throw

this legacy on the personal estate so as to cause it to vest

for the benefit of the legatee's representatives («/).

2. Marshalling between creditors.

As between Questions of marshaUing formerly arose very frequently

creditors only,
i^etween creditors. As long as simple contract creditors

had no claim upon real assets unless charged with debts,

equity compelled specialty creditors, who could resort to

these assets, to seek their remedy thereout, so as to leave

(x) Eanly tt. Roberts, Amb. 128
;

Sonner v. B., 13 Ves. 379.

(y) Prowse V. AHriffdon, I Atk.

482 ; Fearce v. Loman, 3 Ves. 135

;

Smity v. Wreij, 21 Ch. D, 332 ; 63

L, J. Oh. 667.
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the personal assets for the creditors by simple contract ; or

if the specialty creditors exhausted the personalty the

simple contract creditors were suffered to stand in their

place against the real assets (s) ; but only to the extent to

which the personalty had been applied in payment of the

specialty debts. They were not entitled to have a larger

fund than they had originally («). These forms of mar-

shalling are, however, no longer necessary. Neither can

any question now arise as to marshalling between secured

and unsecured creditors of any class, the rules of adminis-

tration being now, as we have seen, regulated by those of

bankruptcy.

3. Marshalling generally.

It is necessary before dismissing the subject of marshal- Limits of the

ling to guard agaiust a too comprehensive interpretation P''™"^!' ^

of the principle. Thus it does not apply as between

creditors of different persons. If a person has a demand

against A. and B. jointly and severally, a creditor of B.

alone cannot compel the former creditor to apply to A.

alone so as to leave the property of B. free for his separate

debts, unless at least there is some equity between A. and

B. themselves which would entitle B. himself to a remedy

against A. {b). Moreover, the principle does not apply

where its operation would prejudice the creditor's rights,

as, for instance, where he has not an equal right over the

two funds to which he may resort (c).

Again, there must be not only two claimants fi'om the

same person, but one of them must have two funds belong-

ing to the same person to which he can resort. Thus, a

legatee in a will of a tenant in tail of lands could not throw

judgment creditors exclusively on those lands in exonera-

/,\ Saaitary v. Hyde, I Vem. (J) Exp. Kendall, 17 Vea. 520.

455 (c) Wehb v. Smith, 30 Ch. D.

(a) Qradoclcv.Piper,\5&im.Z0\. 192.
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tion of the general assets, since the lands belong to the

heir, and are subject to debts only by virtue of statute (d).

Marshalling Again, we have elsewhere seen that the Court would

for charities. ^°t, prior to the Mortmain and Charitable Uses Act,

1891 (e), marshal assets in favour of charities. Thus, if

real and personal estate, including chattels real, were given

on trust to sell for the payment of debts and legacies, and

the residue was bequeathed to a charity, the debts and

ordinary legacies were not thrown on the proceeds of land

so as to leave the pure personalty for the charity (/).

The same rule applied in the case of a simple pecmiiary

legacy (g). But this rule did not in the least prevent the

testator from himself producing the effect of marshalling

by directing the payment of his charitable legacies to be

made out of pure personalty (h) , and such a direction was

carried into eiiect by allowing, if necessary, the charities

to stand against realty in the place of creditors who ex-

hausted the pure personalty («). But by reason of the

last-mentioned statute these rules only apply now to the

wills of testators who died before August 5th, 1891, that

statute having enacted that as regards testators dying

after that day land may be devised for charitable purposes

(subject to its being sold within a year), and the moneys

secured on land shall not be deemed to be land withia the

Mortmain Acts.

((?) Douglas v. Cookseij, 2 1. R. Eq. (/») BoUmon v. Geldard, 3 Mao.

311 ; see also In re international, & G. 735; Eavenscroft \ . Workman,

S;e. Sac, 2 Ch. D. 476. 37 Ch. D. 637.

(«) 54 & 55 Vict. c. 73. (i) Att.-Gen. v. Motrntmerris, 1

(/) Moggy. Sedges, 2 Ves. sr. Dick. 379; Jfifes v. BajTJsm, 9Cli.

52. 316 ; and see Broadient v. Bmrem,

(S) Bidges v. Morrison, 1 Cox, 31 Ch. D. 113 ; 55 L. J. Ch. 103;

180 ; Cherrg v. Matt, 1 My. & Cr. Wegg-Prosscr \. W.-P., (1895) 2

123, Ch. 449; 65 L. J. Ch. 49.
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VI. Marshalling Securities.

The doctrine of marslialliiig is not confined to the ad- Marshalling

ministration of assets, and though not strictly a propos to
^^""^^ ^^^'

the present subject, this is a convenient place in which to

refer to its application as between the creditors of living

persons. Upon the same principle, that where one person

has two funds to resort to, and another has only one, the

former shall not disappoint the latter by depriving him of

his only resource, it has been laid down that if a person

who has two real estates mortgages both to one mortgagee,

and afterwards only one estate to a second mortgagee, the

Court will direct the first to take his satisfaction in the first

place out of that estate which is not in mortgage to the

second mortgagee, so as to leave the second estate, or as

much of it as is not required to complete the satisfaction of

the first, for the second mortgagee (Ic) ; and it is imma-

terial whether the second mortgagee has or has not notice

of the first mortgage (/). So if one of the estates is subject

to a portion, the person entitled to the portion may require

the mortgagee to resort to the other estate, or, if he does

not, may stand in his place against it («w) ; and the prin-

ciple has been apphed even in favour of a voluntary settle-

ment (»)

.

Securities will not, however, be marshalled to the preju- Not to the

dice of third parties. For instance, if there is first a mort- thSd persons,

gage of A. and B., and then a mortgage of B. only, and

then another mortgage of A. and B. to a third mortgagee

without notice of the second mortgage, the securities will

(k) Lanoy v. Athol, 2 Atk. 446 ; 3 De a. M. & G. 857.

Flint V. Eoward, (1893) 2 Ch. 54

;

(m) Rancliffe v. Farkyns, 6 Dow,
62 L J Ch. 804 ;

Farrington v. 216.

Forrester, (1893) 2 Ch. 461; 62 («) Sales v. Cox, 32 Beav. 118;

L J Ch. 996. and see Exp. Alston, i Ch. 168
;

(l)' Smhesv. Williams, 3 Mao. & Fxp. Salting, 26 Ch. D. 148; 53

G 690 Tidd T. Lister, 10 Ha. 157

;

L. J. Ch. 415.
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not be marshalled against the last mortgagee (o). Secus,

if he had notice at the time of his advance (^;).

The principle is applied also in Admiralty cases—for in-

stance, where one person has a bond on a ship, freight and

cargo, and another only on the ship and freight, the former

will be required to resort primarily to the cargo, or else the

latter will be allowed to stand ia his place against it {q).

(o) Barnes v. Hacster, 1 T. & 0. (?) The Trident, 1 W. Rob. 29

;

^(p)^Re MowerU Trust, 8 Eq. 110.
^^' ^"*' ^ J™^" ^^ S" "^^



LEGACIES. S91

Section II.

—

Matters relative to Administration.

I. Legacies.

1. Specijic Legacies.

(1.) Lfect of Wills Act (1 Vict. c. 26).

(2.) Wliat constitutes a Specific Legacy.

(3.) Generally.

(4.) Ademption.

2. Lemonstratim Legacies.

3. Time of Payment and Interest.

II. Donationes Mortis Causa.

1. Conditions of.

2. Place in Administration.

I. Legacies.

Under the head of Administration of Assets, it was

necessary to classify the different species of beneficial

interests which might be bestowed by a testator. Prom

this classification we are led to a fnrther inquiry respect-

ing the different modes in which legacies may be bestowed,

in order to ascertain the particular characteristics of the

several species. Questions of this nature continually arise

on the construction of wills for the purposes of adminis-

tration, and it is therefore advisable to review the con-

sequences of the leading distinctions between the various

forms of legacies, notwithstanding that it is a matter which

would strictly come under the head of conveyancing rather

than that of equitable jurisprudence.

Legacies are either general, demonstrative, or specific. Legacies-

A general legacy is one which does not relate to any

individual thing, or sum of money, as distinct from other

classified,

defined,
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things of the same kind or other moneys: for instance,

a bequest of "a horse," of one thousand pounds, or one

thousand pounds stock. Such legacies are referred to in

the Wills Act (a) as " bequests of personal property

described in a general manner."

A demonstrative legacy is one in which, together with

words of general description, such as would create a general

legacy, are used additional words pointing out a particular

fund out of which it is to be satisfied : for instance, a

bequest of " one thousand pounds out of my Bast India

Stock."

A specific legacy is a bequest of a particular thing or

sum of money as distinguished from all others of its kind

—for instance, a bequest of " my horse Dobbin," " the five

hundred pounds contained in my safe," or "the debtowiBg

to me by B."

and com- These distinctions are of great importance. As we have

pared.
seen, in the administration of assets, the order of the appli-

eation of a legacy depends upon whether it is considered

to be general or specific; so that upon the construction

put upon it in this respect, the question as to whether the

legatee shall enjoy it or not may wholly rest. In this

instance the position of a specific legatee is more advan-

tageous than that of a person whose legacy is general.

But in another respect the contrary is the case. Thus, if

after a testator has given a specific legacy, the thing

specifically given ceases to exist, or ceases to belong to the

testator, the legacy is considered to be adeemed; the

legatee entirely loses the benefit of it, and cannot claim

compensation out of the general estate. "We shall presently

inquire more precisely what wiU suffice to effect an ademp-

tion. A general legacy, on the contrary, is not Hable to

ademption. It is payable out of any and every part of

the assets not required for payment of debts, and not

specifically disposed of ; and all general legacies, in the

[a) 1 Vict. c. 26, o. 27.
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case of an insufficiency of assets, are payable pari passu,

unless the testator has given to some a priority over

others {I). Legacies given in satisfaction of debts, or in

lieu of dower, which is tantamount to a debt where the

husband has at his death lands out of which the wife was

at his death entitled to dower, generally speaking have

priority over the general legacies (c) ; but there is no such

priority if the testator by his will disposes of the lands and

in effect bars the dower {d).

1. Specific legacies.

(1.) Before proceeding to consider in detail the different Before the

kinds of legacies, it is necessary to point out that the
Wills Act.

character of specific legacies has to some extent been

modified by the Wills Act (e). Previously to that enact-

ment, a will was deemed to speak, as far as concerned the

property to which it related, as from the time at which it

was made. When, therefore, a testator made use of such

an expression as " my stock," or " my horses at B.," there

could be little doubt as to what his words referred to, and

such legacies were then always considered as specific (/).

But by s. 24 of the above statute every will is to be con- EfEeot of the

strued, " with reference to the real and personal estate *''*•

" comprised in it, to speak and take effect as if it had been

" executed immediately before the death of the testator."

Now, therefore, when the same expressions are used, in

order to treat them as specific, we must consider the tes-

tator's intention to have referred to a future state of things.

On the ground that this was not an admissible supposi-

tion, it was held by some judges that some stronger

indication than the mere use of a personal pronoun was

required under the new law to impress the legacy with a

(h) Wells Y. Borwiek, 17 Ch. D. [^ Ropery. S., 24 W. E. 1013;

798 • 50 L. J. Ch. 241. Greenwood v. G., (1892) 2 Ch. 295
;

{c) 3 & 4 Will. IV. c. 105, fl. 12
;

61 L. J. Ch. 558.

Stahlschmidt v. Lett, 1 Sm. & a. («) 1 Vict. c. 26.

421. (/) Kirhy v. Fotter, 4 Ves. 748.

S. « tt
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specific character (g'). On the contrary, however, it has

heen pointed out that previous to the Wills Act, it v?as

open to a testator to make his legacy act specifically as

from his death by means of such an expression as " all

the furniture which I shall he possessed of at my death,"

and that the effect of the Act has heen to import such a

clause into all wills. It has heen held by high authority

that there is nothing unreasonable in this, and it may be

considered as established that the same words will suffice

now as did formerly, to effect a specific legacy [h). It is

true that these decisions confer upon the term specific

legacy a somewhat broader meaning than it formerly had.

Formerly a legacy was, in the absence of express words

postponing its application until the time of death, only

specific when it necessarily operated, if at all, upon some

definite and certain object, and it was liable to be adeemed

by any alienation of that object, or any substitution of

another for it, subsequent to the date of the will. Now

the general rule is the other way. Unless there is some

indication of intention that the legacy shall apply only to

an object belonging to the testator at the time of the will,

the legacy becomes, in fact, rather generic than specific.

When it comes to be carried into effect, it may happen to

apply to some object which was not at all within the, con-

templation of the testator at the time that he made Ms

wHl, but which was subsequently acquired by him, either

in addition to or in substitution for objects of the same

gemts which he had at the time of the will. Though

such a legacy may, of course, fail, owing to there being no

property answering to it at the time of the death, it is not

liable to ademption in the same manner in which specific

legacies formerly were, since from the time at which it is

applied, there can be no dealing with the property which

will affect it. The cases cited, however, show that this

(g) Goodlad v. Burnet, 1 K. & J. (A) Lmgdale v. Briggs, 8 De G.

M. & G. 391 ; BothamUy v. Shersm,
3*1- 20 Eq. 304.
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alteration of the character of the legacies does not prevent

legacies which were formerly considered specific from being

still treated as such.

But there is a distinction to he observed between such

generic legacies and a legacy which was manifestly in-

tended to refer to a distinct and particular object. If a

testator uses such words as " my stock," or " my shares,"

or " my horses at B.," he may well be supposed to have

meant such stock, shares, or horses as he should be possessed

of at his death. But if he bequeaths a distinct object, such

as his " horse Dobbin," or his " shares in the A. Company,"

his intention clearly refers not to a genus, but to a certain

particular thing ; and if, after making such a bequest, he

parts with that thing, the mere fact that before his death

he acquires another of the same kind which happens to be

called by the same name will not prevent the legacy from

being adeemed by the alienation. In such a case there is

considered to be a sufficient indication of contrary inten-

tion to prevent s. 24 of the WiUs Act from saving the

legacy (»).

(2.) WTiat constitutes a specific legacy.

In considering what expressions are considered to give

rise to a specific legacy, it will be convenient to distinguish

between the different classes of objects which may be com-

prised in a specific bequest.

Specific legacies of valuable articles (in which money is Articles of

not here included) require but little exposition. There
'^^'^^

can be rarely any question about a clause which bequeaths

a horse, or a piece of furniture, or jewellery definitely to a

given person. Such a bequest may evidently be for life

only or absolutely. It will, however, be construed as

absolute, unless expressly limited to a life interest. In the

case of things quce usu consumuntur, the nature of the gift

generally prevents a gift over from following a life interest,

(i) Re Gibson, 2 Eq. 669 ; Dresser v. Gray, 36 Ch. D. 206 ; 56 L. J.

Ch. 975 ; Re Portal and Lamb, 30 Ch. D. 50 ; 54 L. J. Ch. 1012.

Q Q 2
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and even if it be expressed to be for life, or for a limited

period, it will be construed as absolute (k). When such

articles constitute the testator's stock in trade, the case is

different ; here there is no inconsistency in directing suc-

cessive interests, and such a direction will be carried into

effect {I). The distinction must also be observed between

a specific and a residuary bequest of such things. In the

latter case, if there are successive interests, they will be

protected by a sale of the articles and payment of the

interest of the proceeds to the persons successively en-

titled (m) . It has, moreover, been held that where the same

clause includes a bequest of particular articles, and a gift of

the residue, the whole clause will be considered as residuary,

and not as specific. Thus, a gift of " all my horses and

other personal estate " is deemed residuary (h) ; and so,

also, where the particular expression came last; e.g., a gift

of " all my personal property, together with all my furni-

ture, &c." (o) ; and a gift of " all my personal estate and

effects of which I shall die possessed, which shall not con-

sist of money or securities for money," is still more clearly

residuary, and not specific (p).

Money. -A- bequest of a sum of money in a certain bag (q), or

in the hands of a certain person (r), is specific. A bequest

even of " all my moneys " has been so considered (-s). But

a bequest of a sum of money, followed by a direction as to

its application, e.g., " to purchase a ring," or " an annuity,"

or " government securities," is general {t) ; as is also a

bequest of money " to be paid in cash " (u).

Debts. A debt due to the testator may be specifically be-

queathed ; and this may be effected either by a descrip-

(i-) JRandaU v. Russell, 3 -Mer. Cli. 665.

195. (?) Zawson v. Stitch, 1 Atk. 508.

[I) Phillips V. Beal, 32 Beav. 25. (?) Sinton v. Priske, 1 P. "Wms.

(m) Sowe V. Lit. Dartmouth, 7 540.

Ves. 137, sup. p. 115. (s) Manning v. Purcell, 2 Sm. &

(«) Fielding v. Preston, 1 De Q. G. 2S4 ; 7 De G. M. & G. 65.

& J. 438. {t) Apreece v.A.,\Y.& B. 364

;

(o) Fairer v. Park, 3 Ch. D. 309. Sume v. Fdwards, 3 Atk. 693 ; Gib-

{p) Sobertsonv.Broadbent, 8 A-pp. bonsv. Kills, 1 Dick. 324.

C. 872 ; 20 Ch. D. 676 ; 51 L. J. (k) Richards v. E., 9 Pri. 226.
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tion of the sum owing, e.g., a bequest of " the money due

on A.'s bond " {x), or " the money now owing to me from

A." (//), or by a specific gift of the security itself, as of " my
note of £500 " (s). And the bequest may be specifically

made for life only, as well as absolutely (a). In the case,

again, of a bequest of part of a debt to one person, and the

"remainder," or "residue" to another, both legacies are

specific {b).

A bequest of stock, or government securities described Stock.

as " my stock," or " my securities," is specific, or (since the

WiUs Act), perhaps, more strictly speaking, generic in

character, but specific in effect (c). The distinctions

drawn are sometimes fine {d). A legacy of so much,

"part of my stock," has been considered as specific (e).

A bequest of a sum of money out of stock is, on the con-

trary, demonstrative (/). If a legacy is expressed in

general terms to be of so much stock, &c., instead of as so

much money, it wiU not be deemed specific merely because

the testator happens to have stock, &c., of a corresponding

description, since his intention might have been that his

executor should purchase such stocks out of his general

personalty [g) ; but where there was a bequest of named

stock in general terms, and coupled with it a direction for

a sale of it, and the testator possessed some of the stock

named, it was held that a specific bequest must have been

intended Qi).

A bequest of a lease, or of a rent out of a term of Ciattels real.

(x) Davies v. Morgan, \ Beav. Eq. 30 ; Fratt v. P., (189i) 1 Ch.

406. 491 ; 63 L,. J. Ch. 484.

(y) Ullis V. WaVcer, Arab. 309.
(^j xiriy v. Fatter, 4 Yes. 750.

(z) Drinkwater V. Falconer, IVes. if. „, . t, „, „, , a^r
^ Lr,n J r, 11 n Jin (/) J-Oia. ; JjeaneY. Teste, 6 Ves.

sr. 623; and see Callow v. (7., 42 ijk ic., ,
o.,.

Ch. D. 550 ; 58 L. J. Ch. 698.
^*^' ^'"'

(a) Ashburner M.Macguire, 2'&io. w) Partridge v. P., oa. t. Talb.

C 108. 2^^
t

-P«''** ''• Snapliti, 1 Atk. 415 ;

(b) Ford V. Fleming, 2 P. Wms. Dresser v. Oraij, 36 Ch. D. 205 ; 56

^gg/ L. J. Ch. 975.

{c) Barton v. Oooke, 5 Ves. 461
;

(A) Ashton v. A., 3 P. Wms.
Bothamley v. Sherson, 20 Eq. 304

;
384 ; and see Shaw v. Marten, (1901)

Callow T. C. snp. 1 Ch. 370 ; 70 L. J. Ch. 354
; (1902)

[d) See, e.g., Mytton v. M., 19 1 Ch. 314.
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years, is specific («). On the contrary, a gift not of an

annual, but of a gross sum, payable out of a term, or out

of real estate, is demonstrative {k). And, again, this must

be distinguished from a mere direction to pay a legacy out

of a particular fund or estate : in this case the fund or land

alone is liable (l). There may, also, be a specific gift of

the proceeds of sale of land, whether freehold or lease-

hold {m), or of chattels (»).

(3.) General characteristics.

Specific A gift of a specific legacy carries with it everything

eTCrythiB™^^ incident to the subject-matter of the gift; such, for m-
inuident to it, stance, as bonuses declared after the testator's death upon
benefits

shares specifically bequeathed (o) . Bonuses declared in his

lifetime, but payable after his death, do not, however, go

to the legatee {p). Dividends, also, declared after his

death, are considered as income, and go to the legatee,

notwithstanding that they may have been earned in the

testator's lifetime {q).

and liabilities. Conversely, liabilities attaching to the subject-matter of

the gift, if arising after the testator's death, are payable

by the specific legatee (r). But payments necessary to

complete the testator's interests in the subject-matter of

the gift must be distinguished from such liabilities. Such

payments are, in the absence of an indication of a contrary

intention, payable out of the general personal estate (s).

When there is an apparently specific bequest, parol

evidence is admissible to show what property there is

(i) Long v. Short, 1 P. "Wms.
403.

(k) Savile v. Blacket, \ P. Wms.
778.

(I) Spurway v. Glynn, 9 Ves. 483.

(i») I'age r. Leapingwell, 18 Ves.
463 ; Walker v. Laxton, IT. & J.

567.

(n) Raikes v. R., 45 Ch. D. 66
;

59 L. J. Oh. 573.

(o) Maclaren v. Stainton, 3 De Gr.

F. & J. 202 ; Wright v. Tuckett, 1

J. & H. 266.

(p) Loch V. Vmables, 27 Beav.
598 ; Le Gendre v. Kent, 4 Eq. 283.

(q) Bates t. Mackinley, 31 Beav.
280

; and see Malam v. Sitehens,

(1894) 3 Ch. 578 ; 63 L. J. Ch. 797
;

Armitage v. Garnett, (1893) 3 Ch.

337 ; 63 L. J. Ch. 110.
(r) Addmns v. Feriek, 26 Beay.

384.

is) Armstrong v. Burnet, 20 Beav.
424.
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answering, to the description of it (t), and generally to

determine whether a legacy is general or specific (««).

(4.) Ademption of specific legacies.

In speaking of the ademption of specific legacies it Two uses of

is necessary to distinguish between this matter and the "adranption."

ademption of general legacies to children, &c., by portions

or subsequent gifts given in satisfaction thereof during the

testator's lifetime. The term ademption is indeed applied

in both cases ; but that there is a marked distinction

between the two is sufiiciently obvious. In the latter sense

many general legacies are liable to ademption, and the

principle rests on the presumed intention of the testator («).

In the case of the ademption of specific legacies, on the

contrary, the intention or animus adimendi is immaterial (y).

The most conclusive form of the ademption of a specific Non-existenoe

legacy is where the thing expressed to be specifically
matter.''"

"

bequeathed ceases to be in existence before the testator's

death ; if, for instance, a house specifically bequeathed has

been destroyed by fire, or a policy of assurance has been

suffered to lapse (y). In the former case, notwithstanding

that the house may have been insured, the specific bequest

will not operate upon the insurance money, which will fall

into the residuary estate (s). Similarly, if a debt is speci-

fically bequeathed, and is afterwards received by the

testator in his lifetime, the bequest is adeemed (a), and

this notwithstanding that the money when received is

again laid out in a similar manner ; as, for instance, when
a mortgage debt is paid off, and the money again invested

on mortgage (J) . And it makes no difference whether the

debt is paid voluntarily or compulsorily (c).

{t) Sorwood V. Griffith, i Be G. Sm. 343 ; and see Se Clowes, (1893)

M. & G. 700. 1 Ch. 214.

(«) Att.-G. V. Grote, 2 E. & M. («) -«»*»• T. TFaifer, 2 P. Wms.
ggo 329 ; Barker v. Bayner, 6 Madd.

,\ a I- T, ,0 17 TAn 208 ; 2 Euss. 122.
(X) See &p. Pyc, 18 Ves. 140.

(jj ^^^^^^^ ^_ ^^^^^^^ g g.^^ g3_

{y) Stanley v. Potter, 2 Cox, 182.
((,) AsUurner v. Macgnire, 2 Bro.

(z) Durham v. Friend, 5 De G. & 0. C. 108 ; Stanley v. Potter, sup.
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Removal of

subject-

matter.

Change of

form.

Ademption may, moreover, be occasioned by less eon-

elusive changes in the property than these. Thus, a

specific legacy of goods, described as being in a particular

place, will be adeemed by their removal to another

place [d), unless the removal is only temporary or acci-

dental ; as, for instance, for purposes of repair, or by

reason of a fire (e). Removal is of no effect unless the

words of the bequest have evident reference to a given

locality (/).

Again, where stock which has been specifically be-

queathed has been subsequently sold out by the testator,

the bequest is thereby adeemed {g) ; and this will be the

case even if the money realised is again laid out in similar

stock {h). A mere change in the name or form of the

stock—for instance, by a parliamentary conversion—wiU

not, however, cause an ademption («'), nor will a transfer

thereof from trustees to the testator {k)

.

Ademption, moreover, will not be effected by any dealing

with the stock unknown to the testator or without his

authority (l). So if he becomes insane, the dealings of

others with his property wiU not as a rule be suffered to

affect bequests which he may have made [m). But a sale

of personalty by order of the Court in Lunacy, without any

reservation of the rights of legatees, has been held to effect

an ademption of a specific bequest (w).

(d) Green y.SymondSilBio.G.C.
129, n.

(«) Brooke v. Warwick, 2 De Gr.

& Sm. 425 ; Chapman v. Hart, 1

Ves. sr. 271 ; Eawlinson t. R., 3

Ch. D. 302.

(/) Norris v. N., 2 Coll. 719.

(y) i«ev. L., 27 L.J. Ch. 824.

(7») In re Gibson, 2 Eq. 669
;

Luard v. Lane, 14 Ch. D. 856 ; but
see lie Johnstone's Settlement, ib.

162.

(j) Partridge v. P., ca. t. Talb.
226.

ik) Dingwell v. Askew, 1 Cox,
427.

{I) Shaftesbury y.S.,2 Vern. 747,

748, n. 2 ; £asan v. Brandon, 8 Sim.
171.

(m) Tayhr y. T., 10 Ha. 475.

(«) Jones v. Green, 5 Eq. 555
;

Freer v. P., 22 Ch. D. 622 ; 52
L. J. Ch. 301 ; but see Anderson v.

London Cifg Mission, (1894) 2 Ch.
577 ; 63 L. J. Ch. 772.



LEGACIES. 601

2. Demonstrative legacies.

A demonstrative legacy so far resembles a specific legacy Characteris-

tliat it will not abate with the general legacies until the
*^'"^'

fund out of which it is payable is exhausted ; it so far

resembles a general legacy that it will not be liable to

ademption by the alienation or non-existence of the pro-

perty indicated for its payment. It is considered that the

primary object is the gift of the legacy, the indication of

the particular fund being a matter subsidiary or directory,

and not of the essence of the gift (o). The testator may,

nevertheless, show such an intention that a legacy shall be

paid out of one fund only, as to effectually make its pay-

ment conditional upon the existence of that fund
( jj) .

Attention must be called to some cases in which a legacy Legacies only

apparently demonstrative is in effect specific. A bequest apparently

„ en demonstra-
of money out of stock, as of " £1,000 out of my Three per tive.

Cents.," is demonstrative ; but, as we have seen, a bequest

of " £1,000 stock, part of my Thi-ee per Cent, stock," is

deemed to be specific (q) ; and similarly, a bequest of one

article or more out of a number of the same kind is

specific, and gives the legatee a right to select (r)

.

3. Time o/jMi/ment of legacies, and interest.

There are also important distinctions between the dif-

ferent tinds of legacies as regards the time at which they

are payable, from which time interest runs thereon.

Specific legacies are payable and interest runs thereon Specific

from the death of the testator, from which time also, as
^^^°^^^-

we have seen, dividends accrue to the legatee («). The

case of a specific bequest of a reversionary interest is

evidently an exception, there being no claim then until

the reversion falls into possession.

(o) Saviie V. Blacket, 1 P. Wms. (?) Kirhj v. Potter, 4 Ves. 748.

777 ; Tickers v. Found, 6 H. L. (r) Richards v. ij., 9 Pri. 219
;

885. Jacques v. Chambers, 2 Coll. 435.

{p) Coard v. Holdcrness, 22 Beav. (s) Barrington v. Tristram, 6 Ves.

391. 345 ; Bristow v. B., 6 Beav. 289.
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General
legacies.

Exceptional
oases.

General legacies, on the contrary, are not, unless the

testator expressly fixes a time for their payment, payable

until the expiration of twelve months after his decease, and

accordingly, as a rule, they only carry interest from that

time (t). But the testator may by expressed intention

accelerate or postpone their payment («), and in these cases

interest is payable from the directed time of payment («).

There are some exceptions to this rule. Thus, where a

legacy is given in satisfaction for a debt, it is payable at

and carries interest from the death («) ; but not so a legacy

given to a widow in lieu of dower or freebench, as to which

she is put to her election (y). And where a parent, or

person in loco parentis, bestows a legacy upon an infant,

the Court will generally give interest from the death by

way of maintenance (s), notwithstanding that the will

contains a provision for the maintenance of the child out

of the income of the legacy or out of the income of a share

of residue given to him equally with the other children.

Sect. '43 of the Conveyancing Act, 1881, must be treated as

incorporated with every will to which it is applicable (a).

But where an entirely separate fund for maintenance is

provided, the case is taken out of the exception, and falls

within the general rule {b) ; and so where the child is

adult (c). A legacy charged upon real property is also

payable at the testator's death, and from that time interest

runs (d) ; and if given subject to a life interest, interest is

payable from the death of the tenant for life (e) ; but not

so where real property is devised upon trust for conversion

(t) Child v. Ehu-orth, 2 De G. M.
& G. 679 ; Wood v. Pmoyre, 13 Ves.
333

(m) He Tinldcr's Estate, 20 Eq.
456; Lordv. Z., 2 Ch. 782.

(») Zondesiorotiffh v. Somerville, 19

Beav. 295.

{x) Glarh v. Sewell, 3 Atk. 99.

(v) Bignold v. B., 45 Oh. D. 496
;

59 L. J. Ch. 737.

(a) Bechford v. Tobin, 1 Ves. sr.

310 ; Wilson v. Maddison, 2 T. & G.

Ch. 372.

[a) Woodrofe v. Moody, (1893) 1

Ch. 101; 64 'L.J. Ch. 174.

. (i) Re Rome's Estate, 9 Ha. 649
;

Re George, 5 Ch. D. 837.

(c) Raven v. Waite, 1 Swanst.

563
(d) Maxwell v. Wettenhall, 2 P.

Wms. 26.

(e) rraters v. Boxer, 42 Ch. D.

617 ; 58 L. J. Ch. 750.
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and payment of legacies out of tlie proceeds ; in this case

it appears tliat the general rule applies (/). The distinc-

tion seems to be hased on the general principle elsewhere

observed (p. 191), that whereas purely personal legacies

follow the rules of civil law, as expounded by the ecclesi-

astical courts, legacies charged on land are treated according

to the doctrines of the common law.

A demonstrative legacy, as regards the time of payment Demonstra-

and the accrual of interest, resembles a general and not a
*^'^® legacies.

specific legacy (g)

.

The rate of interest usually charged is four per cent, (h), Rate of

and compound interest wiU not be paid unless dii-eoted by ^'"^'"^^ •

the will {i), or there is a breach of trust by the executor {k).

II. Donationes Mortis Causa.

English equity has derived from the Eoman law a mode DeEmtion.

of disposition iatermediate in character between a specific

legacy and a gift inter vivos, namely, the donatio mortis

causa, and in doing so it has in the main also adopted the

principles by which these gifts were regulated by Eoman

law. The purpose of a definition of the donatio mortis causa

is best served by stating the necessary conditions of such a

gift. In doing so we shall indicate its character fully, by

pointing out in what respects it resembles, and in what it

differs from a legacy on the one hand, and a gift inter vims

on the other.

1. Conditions of donatio mortis causa.

(1.) As in Eoman Law, so in English, a donatio mortis Must be made

causa is only valid when made in near contemplation of ^ath^
°

(/) Turner v. Buck, 18 Eq. 301

;

{h) Wood v. Briant, 2 Atk. 523.

Whittaher \. W., 21 Ch. D. 657; nx A.rnold\.A.,2M.r.&'K..Z&6.
51 L. J. Ch. 737. ^' '

, ^r „„

(y) Mullim V. Smith, 1 Dr. & S. (k) Maphaely . Boehm, 11 Ves. 92;

210, 'per KinderBley, V.-C 13 ib. 590.
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Must be com-
plete only at

death.

Contrast in

Roman law.

Delivery
necessary.

deatli (/). It is not, it seems, necessary for the donor

absolutely to express the gift to be made in close expecta-

tion of death ; this may be presumed from the eircumsfanoes

of the case, if the donor is evidently and to his own know-

ledge near death («*).

This condition is evidently implied in the name itself,

and it distinguishes the donatio mortis causa from both a

legacy and a gift inter vivos.

(2.) The gift must be conditioned to take complete effect

only after the donor's death («) ; but in this case, as before,

the condition need not be expressly declared. If the gift

is made in evident contemplation of death, the law wiU

imply an intention that it is to be absolute only in the

event of death (o).

There were two modes of donatio mortis causa recognised

at Home ; in one, the subject of the gift was given on con-

dition that it i-hould become the property of the donee in

the event of the donor's death ; in the other, the subject of

the gift became at once the property of the donee, but on

condition that he should return it to the donor in the event

of his recovery. English equity recognises only the former

of these modes, a gift under a suspensive condition. Such

a gift is in this respect analogous to a legacy, being revoc-

able during the donor's life, and is accordingly contrasted

with a donatio inter vivos.

(3.) The gift must be completed by a delivery of the

subject-matter thereof {p). But in the application of this

rule, it must be observed that a clear constructive delivery

is deemed tantamount to actual delivery. Thus, delivery

to an agent of the donee or to some one on his behalf will

suffice (g). And an antecedent delivery to the donee, in

the first instance as a bailee, was held to satisfy the condi-

{l) Inst. II., 7, 1 ; Diiffidd V.

Elwes, 1 Bli. N. S. 630 ; Edwards v.

Jones, 1 My. & Or. 233.

(m) MUUr t. if., 3 P. Wms. 356
;

Zawsan v. L., 1 P. "Wms. 441.

(m) Edwards t. Jones, sup.

(o) Gardner v. Parker, 3 Madd.
184.

{p) Tate Y. mibert, 2 Vea. jr.

120; 4Bro. C. 0. 286.

(q) Moore v. Darton, 4 De G. &
Sm. 517.
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tion, the character of the possession having changed before

the death (r). So, also, will a delivery by an agent of the

donor at the donor's request ; hut not a delivery by the

donor to his own agent (s) . Again, a delivery by symbol

is equivalent to an actual delivery ; thus, for instance, the

delivery of the key of a box with intent to give the

contents is equivalent to a delivery of its contents {t)
;

but such a delivery must be distinguished from that of the

delivery of a key to a person for some other purpose, as to

a housekeeper, for the purpose of safe custody (m) . The

case of negotiable instruments, which are in some sense

symbols of choses in action, rests on a different principle,

which will be presently considered.

In this respect a donatio mortis causa is contrasted Property

both with a legacy and with a gift inter vivos, which may t^inCT given

be effected by deed without delivery. A peculiar effect '«"'*'» <^««»«-

of this condition, acting in connexion with the equally

essential condition that the gift is to take effect absolutely

only in case of death, has been to render some kinds of

property seemingly incapable of being the subject of a

donatio mortis causa. A chose in action may, indeed, be

generally effectually given by the delivery of the means

of its enforcement ; thus, a bond (ir), a mortgage deed (y),

a promissory note or cheque paj'able to the donor or his

order, though not indorsed (s), and other similar instru-

ments [a), may be transferred by donatio mortis causa.

But it has been considered that the donor s cheque cannot Cheque, &c.

be validly so given, a cheque being nothing more than an

ir) Cain T. Moon, (1896) 2 Q. B. (x) Sndgrom v. Bailey, 2 Atk.

283 ; 65 L. J. Q. B. 587 ;
Winter 214.

T. W., 4 L. T. N. S. 639. (y) Biipild v. Elwes, 1 BH. N. S.

(s\ Farquharsmi v. Cave, 2 Coll. *^J\ „ _
35^ '3(37/

(z) Veal v. V., 27 Beav. 303;
, ' ^

'

„ ,, -p„„„ /-u tnn Austin v. Mead, 15 Ch. D. 651 : 60
[t) Jones y. &% Prec Ch 300 ^ j_ ^^^ ^^ '^^^^^^^^^^ ^_ Cheesman,

^nu' «^ «?/ T X s^;
' ^ 27 Ch. D. 631 ; 54 L. J. Ch. 158.

2 Ch. 559 ; 60 L. J. Ch. 851.
(ffl) Moore v. J)ari(ni, sup. ; Amis

(m) Trimmer v. Banby, 25 L. J. v. Witt, 33 Beav. 619. See Bar
Gh. i2i; Saickins v.Blewilt, 2 Bsp. tholomeio v. Menzics, (1902) 1 Ch.

663. 680.
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order for the delivery of a certain sum of money, wMcIl

order is revoked by the death of the di-awer. The argu-

ment would be that a cheque is not itself a delivery of the

money, and that from its nature it cannot be made con-

ditional on death (b). But vehere a banker's deposit note

•was given with a form of cheque endorsed and fiUed in

the donatio was sustained, the intention to give the deposit

note not being defeated by the fact of the indorsement (c).

On similar reasoning, it has been held that a delivery of

receipts for annuities {d), or of railway scrip (e), will not

effect a donatio mortis causa.

Where a cheque given is in fact actually negotiated

before the death, the gift has been held to be complete

and effectual (/), but in that case it would seem that the

feature of revocability which is essential to donationes

mortis causa is wanting, and that, therefore, if such a gift

is sustainable at all it must be rather as a transaction inter

vivos than as one of the class we are now considering.

Trust created. A donatio mortis causa may not only be given absolutely,

but may be made subject to a trust for a third person {g),

or coupled with a trust for some particular purpose, or

charged with a condition (A)

.

(4.) When speaking of voluntary gifts inter vivos {i), it

was pointed out that it was open to a donor to confer a

benefit either by a direct transfer of his property, or by the

creation of a trust in favour of the intended beneficiary,

and it was seen that an imperfect attempt to effect a

direct gift would not be assisted by consideriag it as a

declaration of trust. A similar principle applies to dona-

tiones mortis causa. The donor may if he chooses bequeath

Imperfect
donationes

mortis causd.

(i) Tate t. Siliert, 2 Ves. jr. 120
;

Sewitt V. Kaye, 6 Eq. 198 ; Be
Beak's Estate. 13 Eq. 489 ; Austin

V. Mead, 15 Ch. D. 651 ; Se Beau-

mont, (1902) 1 Ch. 889.

(f) Diiffin V. JD., 44 Ch. D. 76
;

69 L. J. Ch. 420.

(d) Ward T. Turner, 2 Ves. sr.

431.

[e] Moore v. M., 18 Eq. 474.

(/) Rolls Y. Fearce, 6 Ch. D. 730.

[g) Brury v. Smith, 1 P. 'Wms.
405.

(A) Blount T. Barrow, 4 Bro.

C. C. 71
; mils V. E., 8 M. & W.

401.

(i) Sup. p. 54.
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his property by a testaraentary instrument, or he naay in

most cases bestow it by a donatio mortis causa. If he

chooses to adopt the former method the law imposes on him
certain conditions, compliance with which is necessary to

the validity of the bequest. Thus, there must be a written

insti'ument duly witnessed and in all respects conformable

to the Wills Act(A-). If, on the contrary, he elects to

make a donatio mortis causa, the "Wills Act indeed will

not affect him (/), but he must comply with the conditions

above laid down
;
particularly, he must deliver the pro-

perty to the donee or to some one for him. But as in the

case of a gift inter vivos, so in this case, his attempts to

bestow his property will be futile unless they amount to

one or other of these alternatives. An attempt to make a

dorudio mortis causa which is defective from there being-

no delivery of the property, will not be suffered to take

effect as a will. However clear the intention may be, and

whether expressed by parol or in writing, unless it complies

with the Wills Act so as in fact to be an actual testa-

mentary instrument, it will not be enforced (in) . On the

other hand, if the donor clearly intends to make a testa-

mentary gift, but omits the necessary formalities, his

intention will not be carried into effect by treating his

attempt as a donatio mortis causa, even though there may
have been an actual delivery ()().

It has, indeed, been sought to aid a donee by setting up

an instrument as a declaration of trust, which is clearly void

for informality as a will(o). But it is clear, both on

principle and on authority, that such an attempt cannot

succeed. We have seen this decidedly established as

regards an instrument purporting to confer a benefit inter

{Jc) 1 Vict. c. 26. Ch. 812 ; 69 L. J. Ch. 833.

(l) Moore r. Dayton, i He Gr. &S. , , ,,,. , „ o -^i. m -nr t>
ciX' («) Mitchell T. Smith, 12 Vv. E.
aia.

g^j_
im) Rigden v. ValUer, 2 Ves. sr.

258; Tate Y. Hubert, sup. ; /Solicitor (o) Morgan v. Malkson, 10 Eq.
to the Treaswy v. Lewis, (1900) 2 475.
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vivos (p), and the principle is the same in the case of a

donatio mortis causa (q).

Again, the same principle prevents an ineffectual attempt

to make a gift inter 'civos from being supported as a valid

donatio mortis causa. The two things are quite distinct,

and an intention to do the former by no means imphes an

intention in the alternative to do the latter. On the con-

trary, it has been laid down that the former intention is

quite inconsistent with the latter (r).

2. Place in administration.

How far For the purposes of administration a donatio mortis

leo-aoy.
" causd is treated in some respects as a legacy. It is true

that, being given to vest absolutely in the donee at the

death of the donor, the donee's title does not, like that of

a legatee, require the assent of the executor or adminis-

trator. Nevertheless, on a deficiency of assets, the subject

of the gift is liable, like a legacy, to the debts of the

deceased («) . If this be so, it is clear that it can only be

reached by the authority of the Court, which would, we

submit, be exercised only in favour of creditors, so that iu

the order of administration the subject of a donatio mortis

causd would be the last of the assets resorted to. It is,

however, by statute, subject to legacy duty(^). Under

the Customs and Inland lievenue Acts, 1881 and 1889 (?(),

it was subject to account stamp duty, payable by the donee

and not out of the estate of the deceased («) ; it is now

subject to estate duty (ij), which, however, is payable out

of the residuary personal estate (s).

(p) Si.p. p. 54 ; Milroy v. Lord, {«) 44 & 45 Viot. c. 12, s. 38 ; 52

4 De G. F. & J. 264. & 63 Viot. u. 7, s. 11.

(q) Tl'arrinerv. 7F., 16 Eq. 340
;

(^) TJiomas y. Foster, {1891) 1 Ch.

Richards v. Delbridge, 18 Eq. 11. ''84
; 66 L. J. Ch. 220.

(r) Edwards t. Jones, 1 My. & Cr. ^v] "
.*^,f

^ "^^*- <= S"' « 2-

„„).' ' ' (z) Gribblev. IFebier, {1896)1 Gh.
^^°-

^ .^^ 914 ; 65 L. J. Ch. 644 ; Cooh t.
(s) Simth V. Casen, 1 P. Wms. Ciilrrrhouse, (l^-Oii) 2 Ch. 261; 65

406, cited. L. J. Ch. 484 ; imd t. Stanham,

(<) 8 & 9 Viot. c. 76. (1900) 2 Ch. 648 ; 69 L. J. Ch, 7oL
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CHAPTEE III.

PARTNEKSHIP.

Development of the Law of Partnership.

I. The Nature of Partnership.

II. The Relations of Partners to Third Persons.

III. The Relations of Partners inter se.

IV. The Dissolution of Partnership.

Every student of jurisprudence is familiar with the second

chapter of Sir Henry Maine's " Ancient Law," in which

that distinguished writer points out and illustrates the fact

that as a matter of general history three agencies may
usually be discerned by means of which Law is brought

into harmony with society, namely, Legal Fictions, Equity

and Legislation, operating, generally speaking, in the

order in which they are here named. There are few

departments of law in which this proposition may be more

efEectively illustrated than in the Laws of Partnership.

It would be a digression from the purpose of this work to

treat this subject historically in such a manner as fully to

elucidate this statement. The era of the application of

Legal Fictions to juristic conceptions of Partnership in

principle and in procedure must be passed by. The treat-

ment of the subject by Equity is more immediately before

us, and the causes which long ago brought partnership

transactions under the special cognizance of the Courts of

Equity are sufficiently obYious.

s. R K
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Grounds of

iurisdiotion.
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Act, 18 '90.

The facilities afforded by these Courts for taking accounts

may first be mentioned. Nor was their superiority to

Courts of law in this respect the only element in establish-

ing and confirming their jurisdiction in these matters.

The Chancery procedure for procuring discovery, the

powers of granting injunctions and of decreeing specific

performance, added to the fitness of its Courts for deaHng

with disputes arising between partners, the nature of which

is often such as to be beyond the reach of any adequate

remedy under the procedure formerly known to the Courts

of common law. But quite apart from facilities in pro-

cedure, it will presently appear that in many substantive

matters the principles of Equity proved most apt in regu-

lating the special relations of partners inter se and towards

persons dealing with them, and also in impressing certain

characteristics on partnership property. It is not sur-

prising, therefore, that, with the development of commercial

pursuits, the High Court of Chancery acquired an almost

exclusive jurisdiction in partnership cases ; nor that, when

that Court was replaced by the Chancery Division of the

High Court of Justice, the dissolution of partnerships and

the taking of partnership accounts should prominently

appear in the business especially assigned to that Divi-

ision (a).

But since the last edition of this work was prepared, the

Legislature, without purporting to abrogate the case law

on the subject, or the rules of Equity and common law

then applicable thereto {b), has to a large extent codified

the existing law. And so far, at any rate, as the prin-

ciples of Partnership law (as distinguished from Procedure)

are concerned, this statute is so comprehensive and com-

plete, that a chapter dealing with the subject can now

.scarcelybe in effect anything other than acommentary on the

Act so far as it deals with principles originally established in

(a) Jud. Act, 1873, s. 34.

(i) Partnership Act, 1890 (53 &

64 Vict. c. 39), s. 46 ; Pollock's
Digestof Partnership Law, Preface,

p. TU.
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Equity. It is true tliat the division of the subject in the

last edition differed but slightly from that which appears

in the Act itself ; but in view of the present statutory

character of the law it has been thought desirable to

follow precisely the lines of the Act, and this has necessi-

tated the remodelling and, to a considerable extent, the

re-writing of the chapter. We shall consider, therefore, in

their order

—

I. The nature of partnership

:

II. The relations of partners to third persons :

III. The relations of the partners inter se :

TV. The dissolution of partnership.

611

I. The Nature of Partnership.

1. Partnership is defined by the Partnership Act, Definition.

1890 (c), as "the relation which subsists between persons

carrying on a business in common with a view of profit."

But this definition gives to the word a more oomprehen- Partnerships

sive meanins: than it bears at the present day ; for public distingmshed

,, , . . .
from oom-

companies, as well as partnerships m the ordinary sense, panies.

would be included in such a definition, while the distinction

between public companies and private partnerships is so

great that they cannot now be conveniently treated

together. It has therefore been limited by the exclusion

of any company or association registered under the Com-
panies Act, 1862, or any similar Act, or incorporated under

any other Act of Parliament, letters patent, or Royal

Charter, or engaged in working mines within and subject

to the jurisdiction of the Stannaries. It must also be

observed that private partnerships for general business

[c) 63 & S4 Vict. c. 39, s. 1, sub- pears, this statute will he referred
sect. 1. N.B.—Throughout this to as " The Act " without further
chapter, imless the contrary ap- particularisation.

K R 2
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Essentials of
partuerahip.

Cox V.

Hickman.

purposes may not consist of more than . twenty persons,

and for the business of tanking of not more than ten

persons.

Partnerships coming under one or other of these excep-

tions we shall hereafter designate companies. The law

respecting them is specially regulated by statute, and

forms the subject of the following chapter.

2. Confining ourselves, then, to the consideration of

pai'tnerships in the restricted and more familiar sense of

the word, some further elucidation is needed of the defini-

tion above quoted, since many important and subtle ques-

tions have arisen respecting the precise character or extent

of the sharing of profits which is required to constitute the

relation of legal partnership.

A leading authority on questions of this kind was the

case of Cox v. Hickman {d).

In that case the facts were briefly as follows :—Benjamin

and Josiah Smith carried on business under the name of

Smith & Son. Becoming embarrassed, they executed a

deed by which they assigned their property to trustees, and

empowered them to carry on the business under the name
of the Stanton Iron Company, and to divide the net

income amongst the creditors in rateable proportions, with

power for the majority of the creditors, assembled at a

meeting, to make rules for conducting the business or to

put an end to it altogether ; and after the debts had been

discharged the property was to be retransferred by the

trustees to Smith & Son. It was sought to make the

creditors liable for debts incurred in the management of

the business on the ground that their participation in the

profits constituted them partners therein. But it was held

that no partnership was created by the deed (c).

The principle that a mere sharing of the profits or

receipt of a payment varying with the profits of a business

{d) 8 H. L. 268.

(«) See also Mollu-o March ^- Co.

V. CmiH of Wards, L. E. 4 P. 0.
419.
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is not of itself sufficient to constitute the relationship of

partnership therein, which was strongly established in

this case, was shortly afterwards further amplified and

defined by an Act of Parliament commonly known as

Bovill'sAct(/).

It is not, however, now necessary to set out the pro-

visions of this statute, inasmuch as after having given rise

to considerable judicial discussion {g) it has been repealed

and re-enacted in amplified form in s. 2 of the Act as

follows :

—

" In determining whether a partnership does or does not

exist, regard shall be had to the following rules

:

" (1) Joint tenancy, tenancy in common, joiat pro-

" perty, common property, or part-ownership does

" not of itself create a partnership as to anything

" so held or owned, whether the tenants or owners

" do or do not share any profits made by the use

" thereof" (^).

" (2) The sharing of gross returns does not of itself

" create a partnership, whether the persons sharing

" such returns have or have not a joint or common
" right or interest in any property from which or

" from the use of which the returns are derived " {i).

" (8) The receipt by a person of a share of the profits

" of a business is prima facie evidence that he is a

" partner in the business, but the receipt of such a

" share or of a payment contingent on or varying

" with the profits of a business does not of itself

" make biTn a partner in the business ; and in

" particular

—

" (a) The receipt by a person of a debt or other

(/) 28 & 29 Vict. 0. 86. {h) See Frmch v. Sydney, 2 0. B.

(g) See, for example, Fooley t. N. S. 357 ; 26 L. J. C. P. 181
;

Driver, 5 Ch. D. 458 ; 45 L. J. Ch. London Fincmcial Assoc, v. Kelk, 26

'^l^rO^!\tTl^T^J:^l Ch. D. 107
; 53 L. J. Ch. 1025.

Ch. D. 303 ; Walker v. Hirsoh, 27 W See Lyon v. KnowUs, 3 B. &
Ch. D. 460 ; 54 L. J. Ch. 315. S. 656 ; 32 L. J. Q. B. 71.
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" liquidated amount by instalments or otherwise out

" of the accruing profits of a business does not of

" itself make him a partner in the business or liable

"as such "(A).

"(b) A contract for the remuneration of a

" servant or agent of a person engaged in a

" business by a share of the profits of the business

" does not of itself make the servant or agent a

" partner in the business or liable as such " (l).

" (c) A person being the widow or child of a

" deceased partner, and receiving by way of annuity

" a portion of the profits made in the business in

" which the deceased member was a partner, is not

" by reason only of such receipt a partner in the

" business or liable as such " (m).

" (d) The advance of money by way of loan to

" a person engaged or about to engage in any
" business on a contract with that person that the

" lender shall receive a rate of interest varying

" with the profits, or shall receive a share of the

" profits arising from carrying on the business,

" does not of itself make the lender a partner with

" the person or persons carrying on the business or

" liable as such. Provided that the contract is in

" writing and signed by or on behalf of aU parties

" thereto" (m).

" (e) A person receiving by way of annuity or

" otherwise a portion of the profits of a business

" in consideration of the sale by him of the good-

" will of the business is not by reason only of such

" receipt a partner in the business or liable as such."

(k) See Cox v. Sickman, 8 H. L. {m) Holme \. Sammond, L. R. 7
268 ; Mp. Tennant, 6 Ch. D. 303. Ex. 21S ; 41 L. J. Ex. 167.

(»;) Fooley v. Driver, 5 Oh. D.
{I) Soss V. Farhjns, 20 Eq. 331 ; 458 ; 45 L. J. Ch. 466 ; Exp. Del-

44 L. J. Ch. 610 ; Scaae t. Bentley, hasse, 7 Ch. D. 511 ; 47 L. J. Ch.

4 K. & J. 656. 65.
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This section is in effect a statutory enactment of the

result of several decisions at common law and in equity,

some of the most noteworthy of which are cited in illus-

tration. The trend of the earlier decisions, previous to

Cox V. Siclanan (o), was towards the doctrine that any

one who shared net profits i^yso facto became liable as a

partner. Since that leading case the law has been, as it is

now by the Act declared to be, that profit-sharing is

evidence, but not conclusive evidence, of partnership.

"We have to look not merely at the fact that profits are

shared, but at the real intention and contract of the parties

as shown by the whole facts of the case [p). But the Act

is not intended to protect and will not protect persons who
attempt to combine the powers of a partner with the

immunities of a creditor by means of nominal loans (<?).

Sect. 3 of the Act, which corresponds to s. 5 of Bovill's

Act, provides (after the analogy of s. 3 of the Married

Women's Property Act, 1882 (r)) that a person who lends

money under such a contract as is mentioned in the

previous section, that is to say, in consideration of a share

of profits, cannot in the event of the debtor's bankruptcy

or death in insolvent cu'oumstances recover anything in

respect of his loan until the claims of the other creditors

have been satisfied in full («). But the section does not

deprive the lender of any security he may take for his

money. If he has taken a mortgage, for example, his

rights as mortgagee are not prejudiced {t).

3. As regards the formation of a partnership, it may Specific

here be incidentally stated that Courts of equity will not Performance,
'- •' waen deoreed.

(o) 8 H. L. C. 268. V. S., 1 App. C. 174.

[p) Pollock's Dig. of Partner- ('") Supra, p. 441.

ship Law, p. 17 ;
citing MoUwo t. (s) Exp. Taylor, 12 Ch. D. 366

;

Court of Wards, L. R. 4 P. C. 419

;

Exp. Mills, 8 Ch. 669 ; Re HiUe-
Badeley v. C'onsol. Bank, 38 Ch. D. sheim, (1893) 2 Q. B. 357 ; Re Mason
238 ; 57 L. J. Ch. 468 ;

Davis v. (1899) 1 Q. B. 820 ; 68 L. J Q b'
S., (1894) 1 Ch. 393 ; 63 L. J. Ch. 466 ; Re Eort, (1897) 2 Q. B. 495.
^^^- W i:xp. Shell, 4 Oh. D. 789

; 46
(q) Pollock, p. 18. SeePoo%T. L. J. Bk. 62; Badeley v. Consol.

Driver, Exp, Delhasse, sup. ; Syers Bmk, sup.
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usually interfere to decree specific performance of an agree-

ment to that effect (m). Only when the agreement specifies

a definite term, and has been partly performed, can this

relief be successfully sought («). The principles on which

specific performance is decreed form the subject of a sepa-

rate chapter (y).

II. The relations of Partners to Third Persons.

Actions 1- Recourse to equity was sometimes needed as between
between firms one paiinership and another by reason of certain technical

common rules of law which impeded procedure in the common law
partner.

Courts. Thus, a firm or partnership at common law (in

this respect contrasted with the law of Scotland) had no

judicial recognition as a. persona, as distinguished from the

persons composing it. If, therefore, one partner had a

claim against the partnership, for instance, for money

advanced on its account, or, on the other hand, if one

partner was indebted to the partnership, it was formerly

necessary that in the first case all the partners (including

the plaintiff) should appear as defendants, and in the second

that all the partners (including the defendant) should

appear as plaintiffs. But by the technical rules of law the

same person could not appear as both plaintiff and defen-

dant in an action. There was therefore a purely formal,

but none the less an insuperable, hiadrance to the legal

remedy in such cases. Equity, however, disregarding these

distinctions of form, entertained such cases and decreed as

justice required, demanding only that all the parties,

whether as plaintiffs or defendants, should be before the

Court [z). Por the same reason it was formerly impossible

for one firm to sue another at law if there was one partner

lu) See p. 621. Scott v. Rayment, 7 Eq. 112.

\x) Mnglamd v. Curling, 8 Beav. (j^) Infra, p. 708.

129 ; Bercy v. Birch, 9 Ves. 367
; («) Wright v. Sunter, 7 Ves. 792.
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common to both firms (a). But equity in this case, as in

the other, was independent of such technical difficulties,

and, having the parties before it, adjudicated upon the

dealings between the firms, determining and enforcing

their respective rights {b).

2. But the jurisdiction of equity as between partnerships

and third persons was most conspicuous, first, in its com-

pleter recognition of the doctrine of agency as applicable

between partners, and secondly, in the principles of its

administration of the assets of partnership and partners

for the benefit of creditors. In both respects the Act now

embodies the results of the previous cases.

Every partner is an agent of the firm and his other Agency-

partners for the purpose of the business of the partnership ;
partners.

and the acts of every partner who does any act for carry-

ing on in the usual way business of the kind carried on

by the firm bind the firm and his partners, unless the

partner so acting has in fact no authority to act for the

firm in the particular matter, and the person with whom
he is dealing either knows that he has no authority or does

not know or believe him to be a partner (c)

.

Thus, prima facie every partner has full authority to

deal with the partnership property for partnership pur-

poses {d). But the question as to what acts fall within the

expression " the usual way " is one of fact to be deter-

mined in accordance with the circumstances of each parti-

cular case, having regard to the nature of the business and

the practice of persons engaged in it (e). Into the details

of this question it is impossible here to enter (/). It is

open to the partners as between themselves to restrict the

power of any one or more of them to bind the firm, and if

(a) Bosanquet v. Wray, 6 Taunt. [d] JSxp. Darlington, ^c. Banking
597. Co., 4 De a. J. & S. 581, 585.

(i) Mainwaring v. Newman, 2 B. (l^^^l^^ °^ Partnership, 135.

&P120 \j) ^ova, comprenensiTe analysis
of the decisions on the subject, see

[c) S. 5 of the Act. Pollock on Partnership, pp. 28—35.
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they do so no act done in contravention of the agreement

is binding on the firm with respect to persons having notice

of the agreement (g).

3. UntiL comparatively recent years the rule of English

equity as to the liability of partners was understood to be

that every partner was liable severally as well as jointly

for all the debts and obligations of the firm incurred while

he was a partner. It was, however, held by the House of

Lords in Kendall v. Hamilton (h) that as between living

partners and creditors the liability for partnership debts is

joint only and not several, and the Act now gives expres-

sion to the same doctrine [i), and also to the exception that

after the death of a partner his estate is severally as well as

jointly liable in a due course of administration for such debts

and obligations so far as they remain unsatisfied. Thus,

if a creditor obtains a judgment against two partners, he

cannot afterwards sue for the same debt a third person

whom he subsequently discovers to have been a partner

with the first defendants. And where a firm of two

partners dissolved, one retiring and the other carrying on

the business with a new partner, a customer of the old

firm who delivered goods to the new without notice of the

change, could not sue the old partner after proving in

bankruptcy against the new firm (A). But the case of the

death of a partner presents an exception to the ordinary

rule as to joint debts. Though at law only the survivor

of the joint debtors could be sued, in equity reoom'se

might always be had to the estate of the deceased partner,

and the principle of Kendall v. Hamilton does not apply (/).

This rule, however, does not affect such liabilities of the

partners as are on the special facts several as well as joint.

If, for example, partners have joined in a breach of trust,

there are several causes of action, and a judgment against

is) S. 8.

(h) i App. C. 504.

(i) S. fl.

(A) Scarf V. Jardine, 7 App.

345 ; 51 L. J. Q. B. 612.

(I) Sechett v. Samsdale, 31 Cli. D.
177 ; 55 L. J. Ch. 241 ; Baring v.

Noble, 2 R. & M. 475.
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the partners jointly does not of itself bar subsequent

proceedings against their separate estates, nor does a

judgment recovered against one partner discharge his

co-partners im).

4. In the distribution of the estates of deceased AdminiBtra-

. tion 01 assets.

partners m Chancery, and of bankrupt and insolvent

partners in bankruptcy, the partnership property is applied

as joint estate in payment of the debts of the firm ; and

the separate property of each partner is applied in pay-

ment of his separate debts. If in either case there is a

surplus, then the sm'plus of the joint estate is applicable

for the payment of the separate debts, and the surplus of

the separate estate for the payment of the partnership

debts.

Thus, if A. and B. are in partnership, and on A.'s death Illustrated,

his estate is administered by the Court, both A.'s and

B.'s estates being solvent, A.'s separate creditors and the

creditors of the firm may prove their debts against A.'s

estate, and be paid out of his assets jjarj jmssu. The

payments thus made to creditors of the firm must then be

allowed by B. in account with A.'s estate as payments

made on behalf of the firm, so that in ascertaining the

value of A.'s share in the partnership these payments are

credited to him. If, however, A.'s estate is insolvent, and

the creditors of the firm proceed to recover the full amount

of their debts from the solvent partner B., B. will then

become a creditor of A.'s separate estate for the amount of

the partnership debts paid by B. beyond his proportion as

determined by the partnership contract. If B. is also in-

solvent, the creditors of the firm must first resort to the

partnership property, and the separate creditors of the

partners to the separate estates of each respectively. The

{m) Pollock's Dig. p. 43 ; Se Q. B. 1 ; ovemilmg Camhefort v.

Davison, 13 Q. B. D. .50
; Blyth v. Chapman, 19 Q. B. D. 229 ; 56 L. J.

Fhidgate, (1891) 1 Ch. 337 ; 60 L. J. Q. B. 639. See also ss. 10, H, 12

Ch. 66 ; and see Wegg-Frosser v. of the Act ; Rhodes v. Mouk, (1895)
Evans, (1895) 1 Q. B. 108 ; 64 L. J. 1 Ch. 236 ; 64 L. J. Ch. 122.
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fraud.

partnership creditors can only resort to so much of the

separate property of the partners as remains after paying

the separate debts in full, and the separate creditors can

only resort to so much of the partnership property as

remains after paying the debts of the firm in full («). It

follows from this rule of administration, that a partnership

creditor who is indebted to a deceased or insolvent partner

cannot set off his separate debt against the partnership

debt due to him (o). And if in an action against the

separate estate for a joint debt, it is shown that the sepa-

rate estate is insufficient to meet the separate debts, the

action is futile and will be dismissed {p).

Exceptional Such is the general principle of the distribution of the

-^ ,
^'

. . ioint and separate assets. It is, however, subieotto certain
-Uebta arising •' •

. . .

through exceptions. Thus, if a partnership debt is contracted by

the fraud of any of the partners, the creditor so defrauded

ma}', at his option, treat it as a joint or separate debt {q).

If there is no joint estate of a bankrupt firm, the partner-

ship creditors may at once resort to the separate estates

;

but joint estate of the most trifling amount will exclude

this right [r).

5. On the other hand, the trustee in bankruptcy of a

bankrupt firm may prove against the separate estate of

any partner, where that partner has fraudulently converted

partnership property to his own use without the consent

or ratification of the other partners (s).

(/)) See Pollock's liaw of Ptship. (q) Pollock, 154 ; Exp. Adamson,
147 et seq. ; Ridgway v. Clare, 19 8 Ch. D. 807 ; Re Davison, 13 Q. B.
Beav. Ill ; Loi)ge v. Pritchard, 1 D. 60.

De a. J. & S. 610 ; Exp. Bear, 1 (r) Exp. Kennedy, 2 De G-. M. &
Ch. D. 519. G. 228 ; Exp. Clay, ib. 230, n.

;

(o) Stephenson v. CMswell, 3 Ves. llT'l' Ch"'^!
^^^®*' ^ ^^" ^^^ '

63 L. J. Ch. 847.

Exp. Sarris, 2 V. & B. 210
;

{p) Edwards v. Barnard, 32 Oh. lacey v. Hill, i Ch. D. 637 ; Read

666.

it. . - .

D. 447 ; 55 L. J. Ch. 935. v. Bailey, 3 App. C. 94.
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III. The relations of Partners inter se.

1. In the previous section it has been shown how the Actions

interposition of equity was necessitated in cases of dispute partners,

between partners and firms having a partner in common

by reason of the technicalities of common law procedure,

arising from the non-recognition of a firm as a persona.

It is unnecessary to repeat what was there said, and of

course it will be understood that at present the rules of

equity in this as in other respects prevail in all divisions

of the High Court.

2. Many other cases, however, come within the cogni-

zance of equity on the ground of the particular forms of

relief which it is able to give. Some of these fall more

appropriately under the head of dissolution, and are ac-

cordingly postponed for the present. Others might with

perfect consistency be relegated to the general headings of

injunction and specific performance ; but the balance of

convenience nevertheless seems in favour of their con-

sideration here.

Where there are articles of partnership the assistance of Specific per-

equity is often sought for the purpose of compelling the
artiofe^"^

°^

specific performance thereof. The general principles on

which this peculiar form of relief is granted are elsewhere

fully considered. It sufiioes here to say that questions

arising on partnership articles fall entirely within those

principles, the most conspicuous of which is that no such

relief is given if there is an adequate remedy at law.

The application of remedy in cases of partnership articles illustrated.

may best be illustrated by referring to cases in which

specific performance has been decreed of agreements

respecting the style or name of the partnership [t) ; of

agreements not to carry on business within a certain area

or limits of time (m) ; of agreements as to the custody and

[t) Marshall v. Colman, 2 J. & W. {it) Whittaker v. Howe, 3 Beav.
26ti, 289. 383 ; Turner v. Major, 3 Giff. 442.
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inspection of the partnersMp books (x) ; of agreements as to

the mode of valuing the share of an outgoing or a deceased

partner (y) ; of agreements giving a right of pre-emption

of the share of an outgoing partner (z) ; of agreements to

grant an annuity to a retiring partner (a) ; and of agree-

ments not to divulge a trade secret (b). As to specific

performance of agreements to refer to arbitration, see

infra, p. 709.

It is observable that in many of these cases, the agree-

ments being negative, the remedy of specific performance

takes the form of an injunction.

Injunctions. 3. In the absence of articles of partnership, the mutual

rights of the partners are determined by the general

principles of law, and are equally enforceable in equity

by means of the remedy of injunction. Thus acts tending

to the destruction of the partnership property have been

so restrained (c) ; and the same remedy has been applied

where a partner has been hindered in the exercise of his

legal right to partake in the management of the business (d)

.

And, generally, acts inconsistent with the proper duties of

partners may be restrained by injunction, even though no

dissolution is sought, no countenance being given to any

one of the partners who seeks by improper conduct to

drive others to a dissolution (c). If, for example, in the

articles the partners agree not to engage in any other

business, equity would enforce this contract by injunction,

and any profits made in such a business are to be treated

as belonging to the partnership (/). The Act provides

that, apart from any express provision in the articles, if a

(a;) Lingen T. Simpson, 1 S. & S. [e] Miles v. Thomas, 9 Sim. 606
;

600. Marshall v. Watson, 25 Bear. 501.

ly) Morris v. KearsUy, 2 T. & C. {d) ^non., 2 K. & J. 441 ; Walker

Ex. 139 ;
Gibson v. Goldsmid, 5 De t. Mottram, 19 Oh. D. 355 ; 51 L. J.

G. M. & a. 757. Ch. 189.

667.
thorne v. Weston, 3 Ha. 387.

(«) Aubin V. Solt, 2 K. & J. 66.
(yj Smierrille'r. Mackay, 16 Ves.

[b) Morison v. Moat, 9 Ha. 241 . 382.
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partner, witliout the consent of the other partners, carries

on business of the same natm'e as and competing with

that of the firm, he must account for any profits so

made (g). Questions involving the application of injunc-

tions for the protection of the goodwill of a business are

considered at p. 800.

Similarly, and for similar reasons, an account may be Aoooant.

decreed in eq[uity vsathout seeking a dissolution ; not, how-

ever, a continuous account of the business operations. The

Court will not so undertake the carrying on of a business,

though it wiU in proper cases investigate its accounts up to

the time of commencing the action (A) . Grenerally the Court

is reluctant to decree an account or to appoint a receiver

and manager except with a view to dissolution or the sale

of the business as a going concern («').

4. A third particular in which equity exercises beneficial Constructive

influence in preserving the rights of partners is by its „n/airTdvan-

application of the principle of constructive trusts to cases in tage made,

which a partner unconscientiously seeks to take advantage

of his position to the prejudice of his co-partners.

Cases in illustration of this have already been given and

commented on (k) ; and at present, therefore, mere refer-

ence will suffice to such cases as the renewal of leases and

purchases of partnership property by individual partners.

It must, however, be added that this equitable principle is

now embodied in the Act, which provides that every

partner must account to the firm for every benefit derived

by him without the consent of the other partners from any

transaction concerning the partnership, or from any use by

him of the partnership property, name or connexion (l)

.

(ff) S. 30 ; Olassington v. Thwaites, Fairthorne v. Weston, sup.

1 S. & S. 124 ; Aas t. Benham, («) Baxter y. West, 28 L. J. Ch.
(1891) 2 Ch. 244 ; and see Bean v. 169 ; Taylor v. Mate, 39 Ch. D.
McDowell, 8 Ch. D. 345; 47 L. J. 538 ; 57 L. J. Ch. 1044.

Ch. 637. . (*) Supra, pp. 94 and 107.

(h) Loscmnbe v. Russell, i Sim. 8
;

[l) S. 29.
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5. It remains to consider under tMs head tlie principles

originally formulated in equity, though now embodied in

the Act, which affect the ownership and characteristics of

property owned by a partnership.

The Act (to) declares that all property and rights and

interests in property originally brought into the partner-

ship stock or acquired, whether by purchase or otherwise

on account of the firm or for the purposes and in the

course of the partnership business are partnership property,

and must be held and applied by the partners exclusively

for the purposes of the partnership and in accordance with

the partnership agreement.

The intervention of equity which led to the establish-

ment of this general principle mainly arose in respect of

the ownership of land and the legal doctrine of joint

tenancy. It was formerly very material to enquire as to

land, whether it became partnership property by being

brought in by one or more partners at the formation of

the firm, or by being purchased subsequently out of the

assets of the firm, or by being devised to the firm. But

these distinctions are now to a great extent obsolete as to

effect.

In the first place, it must be understood that it was

always held that modus et conrentio vincunt legem. It was

and is quite open to the partners by the articles of partner-

ship, or any other agreement between them, to determine,

as between themselves, the mode of disposition of the

partnership property. Our inquuy only relates to cases

in which this has not been done.

(1.) If land belonged to the partners separately before

the commencement of the partnership, or, if even it be-

longed to them as tenants in common, d fortiori, if it

belonged to one of them alone, then the fact that it was used

for partnership purposes did not make it partnership

property (w).

(»«) S. 20.

in) Burdon v. Barkus, i De G-. F.

& J. 42 ; 8 Jur. N. S. 666 ; Craw-

' V. Maule, 1 Swanst. 495, 523

;

Roberts v. JEberhardt, Kay, 159.
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(2.) If lands were purchased with partnership funds, it Lands pur-

was in some early cases held that, in the absence of express partnership

agreement, the partners occupied as joint tenants, with a i^^^-

right of survivorship (o). But it was in later cases main-

tained by many high authorities that lands so acquired were

to be regarded as accessory to the business of the partner-

ship, and that the right of survivorship had no applica-

tion (p). And though the conveyance of real estate in

these circumstances was taken in the name of one of the

partners, yet, if purchased with partnership money, there

was deemed to be a resulting trust in favour of the firm {q).

The question on which such eases depended resolved

itself into a question as to the purposes for which the

property was bought. If for the purpose of carrying on the

partnership business, or for the purpose of a speculation

on account of the partnership, there was an equitable

tenancy in common and no survivorship; if for the

separate use of the partners, not in connexion with the

business, there was a simple joint tenancy and survivorship,

with which equity did not iaterfere (r)

.

(3.) Where lands were devised to partners, the decisions Lands

as to whether or not it was to be regarded as partnership "Revised,

property were very conflicting. A distinction was drawn

between devised lands and purchased lands which were

similarly used by a firm, in the case of Morris v. Barrett (s),

the latter being deemed partnership property, the former

not so ; and a similar rule as to devised property was fol-

lowed in Brown v. Oakshot {t) and Phillips v. P. (u) . On the

contrary, lands devised were deemed accessory to the trade

and as pai-tnership property in Jackson v. J. {x) and Craw-

shay V. Maule {y) ; and, by the more recent and strong case

(o) Jeffereys v. Small, 1 Vem. 217. (r) Bank of England cam, 3 De Gr.

[p\ ElUott V. Broton, 3 Swanst. /^ o'v*x' t iha
48^ ;

Lysur v. Bollard, 1 Ves. jr. g ^ Beav 254
*^^-

(») Lindley, 332, ed. 5.

(q) Smith v. S., 5 Ves. 193 ; Gkgg [x) 9 Ves. 591.

V. Fishwick, 1 Mac. & Gc. 294. (y) 1 Swanst. 495.

S. S S
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of Waterer v. W. (z), such lands seem to have been placed

on the same footing as lands purchased; the question

depending on whether they are " substantially involved in

the business."

It will be observed that the above quoted words of the

Act, not being confined to the acquisition of land by pur-

chase, but including lands acquired " otherwise," in effect

establish the law as declared by these later cases. But the

same section provides that the legal estate in any such

lands shall devolve according to the nature and tenure

thereof, and the general rules of law applicable thereto,

but in trust, so far as necessary, for the persons beneficially

interested under the section.

Conversion of (4.) Where partners held real estate for partnership
real estate in purposes, the question arose whether the real estate was not,

partnership, even in the absence of any expressed intention of the part-

Sace.^
^ ^^ ners, so absolutely converted into personalty as to be held

by the surviving partners not in trust for the heir-at-law,

but for the personal representative of the deceased partner.

It was clearly settled in equity that where real estate was

purchased with partnership capital, for the purposes of

partnership trade, it should, in the absence of any express

agreement, be considered as absolutely converted into per-

sonalty, so as to pass to the personal representatives of a

deceased partner, free fi'om dower (a). On the contrary,

where real estate belonged to the partners at the time of

their enteriag into partnership, or was subsequently acquired

by them out of their own private moneys, or by gift, it was
formerly held that conversion would not, unless by express

agreement, take place, although the real estate had been

used for partnership pui-poses in trade (Z>).

^°fav™rol More recent cases, however, proceeded upon the broader

conversion. principle, that where real property has been substantially

{z) 15 Eq. 402 ; and see Davis v. v. Wightiriclc, 1 Euss. & M. 45
D., (1894) 1 Ch. 393 ; 63 L. J. Ch. (i) Thornton v. Dixon, 3 Bro C
219. C. 199 ; FhilUps v. P., 1 My. & K.

(a) Townsendv.Demi/nes,l Mont. 649; Balmain-v. Shore, 9Ves. bOO
;

on Partnership, App. 97 ; Feredat/ Oooksou v. C, 8 Sim. 529.
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involved in a business or trade, it was part of the partner-

ship property, and therefore personal estate, and that it

was immaterial how it was acquired by the partners,

whether by descent or devise (c)

.

This question is also now determined by the Act, which

provides (d) that where land has become partnership pro-

perty it shall, unless the contrary intention appears (e), be

treated as between the partners, including the representa-

tives of a deceased partner, and also as between the heirs

of a deceased partner and his executors or administrators,

as personal and not real estate. This rule does not affect

the character of any property for the purpose of the Mort-

main and Charitable Trusts Act, 1888 (/), but such land

is deemed to be converted for fiscal purposes, and is liable

to probate duty (g)

.

Both principle and authority also point to the conclu- Land pur-

sion that conversion will take place not only where real
gaiTcon"'^

^^'

property is acquired for the purposes of partnership in verted,

trade, but also where it is acquired with the partnership

funds for the purpose of a re-sale upon a speculation not

coming within the usual denomination of trade (h)

.

Of course, if the owners of real estate upon entering Conversion by

into partnership direct or agree that it shall be sold upon ^s^eemen .

the death of one of them, it will be held to be absolutely

converted into personalty, and will go to the personal

representative, the conversion being held to have taken

place at the date of the agreement («')

.

But, as already seen, the conversion of real property Dealings

may be negatived not only by the agreement of the parties,
^iyTcon^r-

but by other dealings whereby the contrary intention sion.

appears ; as, for instance, if the partners procure land to

be conveyed to them in equal undivided shares (A-) ; and

(c) Waterer V. W; sup. (g) Att.-Gen.v.Subiuek,WQ.'B.

f^s g 22 D. 488 ; 13 ib. 275 ; 52 L. J. Q. B.

,/o' T^-, D- 77 /lonoN 464 ; 53 »*. 146.

^l %Z^f9T ''t rh Tl * ^ CO ^'"-h V. i)., 3 Drew. 495.
2 Oh. 340 ; 62 L. J. Oh. 781.

^^^ ^^^,^^^^_ _g_^ '20 Beav. 442.

(/) Ashworth V. Munn, 15 Oh. D. (/.;) Gustance v. Uradshaw, 4 Ha.

363; 50 L. J. Oh. 107. 315.

ss2
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the result is the same, whore, though purchased out of

partnership capital, it is not used for the purposes of the

partnership in trade (l). Also where real estate was pur-

chased for the purpose of the partnership in trade, but by

agreement between the partners it was to be the separate

property of one of them, who took a conveyance thereof

in his own name, it was held that it was not partnership

property, and was liable to dower (w)

.

Eeconversion. So, likewise, property purchased with partnership capital,

for partnership purposes in trade, and therefore converted

into personalty, may be reconverted by the express or

implied agreement of the partners. As an instance of

what amounts to an implied agreement, may be mentioned

a stipulation for payment of rent by the partnership to

one or some of the individual partners (»)

,

lY. The Dissolution of Partnerships.

1. The first consideration is by what means a dissolution

of a partnership may be effected.

Wtere term Grenerally the duration of a partnership is fixed on by
is fixed. jTj^Q agreement of the partners. When so fixed, the agree-

ment will not be interfered with by a Court of equity,

except under special circumstances, which will be presently

considered. The partnership, however, may at any time

be dissolved by the common consent of all the partners (o).

And it is quite open to the partners by their agreement

to provide that the partnership shall be dissolved at the

option of any one or more of them, without the consent

of all. In such a case the Court may compel a partner to

sign a notice of dissolution {p). In the absence of agree-

[l] Sell \. Phyn, 7 Vea. 453
;

(o) Sail v. H., 12 Beav. 414.

(m) Hmdh v.S.,5 Ves. 193. (i°) S^i'tdry v. T,,nm; 32 Ch. D.

(«) Rowley y . Adams, 7BeaT. 548. 355 ; 55 L. J. Ch. 562.
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ment, or of the special interference of the Court, a part-

nership for a fixed term only expires with the efflux of the

time agreed upon for its duration (q) . If after the expi-

ration of the agreed term the firm continue to trade as

partners without making any new agreement, the original

contract is deemed to be prolonged by tacit consent, and

all its conditions remain in force except in so far as they

axe consistent with any implied term of the renewed

contract. It is an implied term of the new contract that

each partner has the right to instantly determine the part-

nership (r). But this right must be exercised bond fide

and not for the sake of obtaining an undue advantage (r).

Subject to any contrary agreement between the partners, Dissolution

1 1 • • J • 1 J by operation
a partnership is dissolved

—

„! i^^

(a) If entered into for a fixed term by the expiration of

that term

:

(b) If entered into for a single adventure or undertaking

by the determination of that adventure or under-

taking :

(c) If entered into for an undefined time, by any part-

ner giving notice to the other or others of his

intention to dissolve the partnership. In this case

the partnership is dissolved as from the date men-

tioned in the notice of dissolution, or if no date is

mentioned, as from the date of the communication

of the notice (s).

Again, subject to any .contrary agreement, every part- By death or

nership is dissolved as regards all partners by the death or *" ^^ ''^'

bankruptcy of any partner, and at the option of the other

partners it may be dissolved if any partner suffers his

share of the partnership property to be charged under the

Act for his separate debt (t).

(q) FeatherstoneJiaugh v. Fenwick, Serring, (1892) 1 Ch. 284 ; 61 L. J.

17 Ves. 298. ^^- ^
(s) S. 32 of the Act.

{r) Heilson v. Mossend Iron Co.,
f^j g. 33 of the Act. As to

11 App. Gas. 298 ; and see Datv v. charging shares, see s. 23.
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Business A partnership is in every case dissolved by the happen-

unlawM. i^g ^^ ^^7 event which makes it unlawful for the business

of the firm to he carried on, or for the members of the

firm to carry it on in partnership (tt) . For example, a

partnership between an Englishman and a domiciled

foreigner is dissolved if war breaks out between England

and the country of the foreigner's domicile («).

The Act, in the above cited sections, in effect declares

the law as it had been long established by the decisions of

the Courts.

Dissolution On application by a partner the Court may decree a

by the Court, dissolution of the partnership in any of the following

cases :

—

Lunacy. (a) When a partner is found lunatic by inquisition or

is shown to be of permanently unsound mind ; in

either of which oases the application may be made

as well on behalf of that partner by his committee

or next friend or person having title to intervene

as by any other partner,

(b) When a partner becomes in any other way per-

manently incapable of performing his part of the

partnership contract (y)

.

Bad conduct. (c) When a partner has been guilty of such conduct as

in the opinion of the Court, regard being had to

the nature of the business, is calculated preju-

dicially to affect the carrying on of the business (s)

.

(d) When a partner wilfully or persistently commits

a breach of the partnership agreement or other-

wise so conducts himself in matters relating to the

partnership business that it is not reasonably

practicable for the other partner or partners to

carry on the business in partnership with him.

(u) S. 34.



THE DISSOLUTION OF PAETNEKSHIPS. 631

Conduct coming under tliis description may consist of

active improprieties or of negligence. Breaches of trust

or confidence («), and the becoming liable to a criminal

prosecution (J), afford good grounds for seeking a decree of

dissolution (c). So also does persistent negligence of the

partnership business by a partner whose duty it is to devote

his attention to it (d)

.

The Court will not, however, regard mere disagreements

or quarrels, or incompatibility of temper between part-

ners (e), unless they be of such an aggravated nature as to

destroy all confidence and the possibility of advantageous

working (/).

(e) When the business of the partnership can only be Business loss.

carried on at a loss (g)

.

(f) Whenever in any case circumstances have arisen

which in the opinion of the Court render it just

and equitable that the partnership be dissolved (A).

In this place it is also appropriate to observe that if a Partnership

partnership has been induced by any species of fraud or fraud.
^

imposition, the contract may be dissolved ab initio at the

suit of the party deceived («'). And in this case the party

entitled to rescind is entitled to a Hen on the surplus of

the partnership assets, for any sum of money paid by him

for the purchase of his share and for any capital con-

tributed {k) . Moreover the contract of partnership is one

requiring uberrima fides.

Unless there is a distinct breach of the partnership

articles, a dissolution, if decreed, wiU not be made retro-

[a) Smith v. Jeyes, i Beay. 503. 173 ; Zeari/ v. Shout, 33 Beav. 582.

(i) Sssel V. Sayward, sup. {jj) See Jennings v. Baddeley, 4 K.

[c] See Atwood v. Maude, 3 Ch. & J- 78.

373. (A) S. 35 of the Act.

[d] Harrison t. Tennant, 21 Beav.
(j) Rawlins v. Wickham, 1 Giff.

482. 355 ; Hue v. Richards, 2 Beav. 305

(«) Wray v. Hutchinson, 2 My. & Mayeoek v. Beaton, 13 Ch. D. 384

K. 235 ;
Goodman v. Whitcomb, 1 J. Betjemann v. B., (1896) 2 Ch. 474

& W. 589. 64 L. J. Ch. 641.

(/) Baxter v. West, 1 Dr. &. S. {k) S, 41 of the Act,
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spective, but will operate only from the date of tlie judg-

ment (/).

2. On dissolution being decreed of a partnership entered

into for a definite term, and in consideration of the pay-

ment of a premium, the Court may order the repayment

of the premium or of a proportionate part thereof (m) ;
but

it wlD. not so direct if the dissolution is rendered necessary

by the misconduct of the party paying the premium (n),

or if the partnership has been dissolved by an agreement

containing no provision for a return of any part of the

premium (o).

3. On the dissolution of a partnership the existing

creditors of the firm of course retain all their rights against

the partners which have already accrued.

Where a person deals with a firm, after a change in its

constitution, he is entitled to treat all apparent members

of the old firm as still being members of the firm until he

has notice of the change. An advertisement in the London

Gazette (or for Ireland in the Dublin Gazette) is notice as

to persons who had not deahngs with the firm before the

date of the dissolution or change so advertised (p). The

estate of a partner who dies or who becomes bankrupt, or

of a partner who, not having been known to the person

dealing with the firm to have been a partner, retires from

the firm, is not liable for partnership debts contracted after

the death, bankruptcy or retirement respectively (q).

After the dissolution of a partnership the authority of

each partner to bind the firm and the other rights and

obligations of the partners continue, notwithstanding the

dissolution, so far as may be necessary to wind up the

(1) Lyon V. Tweddle, 17 Ch. D.
529 ; 50 L. J. Ch. 571.

(m) Atwood V. Maude, 3 Ch. 369
;

Wilson V. Johnstone, 16 Eq. 606.

(«) S. 40 of the Act; Sluek v.

Oapstick, 12 Ch. D. 863.

(o) S. iO, s«p. ; JEdmoiids Y. Mobin-
son, 29 Ch. D. 170.

[p] S. 36 of the Act ; Exp. Sohin-
son, 3 D. & Ch. 388.

{q) Ibid. See Court y. Serlin,

(1897) 2 Q. B. 396 ; 66 L. J. Q. B,
714.
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affairs of the partnership, and to complete the transactions

begun but unfinished at the time of the dissolution, but

not otherwise
; provided that the firm is in no case bound

by the acts of a partner who has become bankrupt ; but

this proviso does not affect the liability of any person who
has after the bankruptcy represented himself or knowingly

suffered himself to be represented as a partner of the

bankrupt (r).

Where a dissolution has taken place, an account will not

only be decreed, but, if necessary, a manager or receiver

win be appointed to close the partnership business and sell

the partnership property, so that a final distribution may
be made of the partnership effects («). But a manager or

receiver wlR not generally be appointed except with a view

to a dissolution (f).

(r) S. 38 of the Act ; lewis v. (s) Story, 672.

Seilhj, 1 Q. B. 349 ; Sutchart v. W -2«« v. E., 3 Mac. & G. 79 ;

Bresse,; 4 Be G. M. & G. 542. '^"H'^'Z: ^T.' ^^ ^'^^ ^^ *^^
'

"
' L. J. Cn. 1044.
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CHAPTEE IV.

THE LAW OF COMPANIES.

I. Corporate Asuociations, their Bevelopment and Consti-

tution.

II. Important Principles of Laic affecting Companies.

On account of the practical importance of the subject to

students intending to practise at the Chancery Bar, and to

the equity draftsman and conveyancer, it has been thought

advisable to introduce what is a new feature in a text-book

of equity, in the form of a Chapter upon the Modern Law
of Joint Stock Companies, the principles of which law are,

to a great extent, distinctively equitable principles, and the

administration of which has been specially assigned to the

Chancery Division (a)

.

In order to present the subject in the most intelligible

form, it has been thought convenient : first, to give a brief

outline of the development and constitution of companies

and corporate associations generally; and, secondly, to

introduce the student to the more detailed principles of

law applicable to the modern joint stock companies.

(a) That is, to what was the High Court of Chancery, by the Companies
Act, 1862, 3. 82.
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I. Corporate Associations, their Development and

Constitution.

Corporations are artificial or constructive legal person- Corporations

ages, the use and chief characteristic of which is that they ^^S^ed.

have, as Blackstone says, " a kind of legal immortality,"

preserving their identity through a perpetual succession of

natural persons (b), and, though composed from time to

time of different individuals, continuing as a corporation

to be called by the same name.

They are either (1) corporations sole, consisting only of Corporations

:

one person, such as a bishop, a parson, or the Chamberlain ^}) ^°J®

;

of London ; or (2) corporations aggregate, composed of gate.

"

several persons, and performing all important legal acts by

means of their common seal (c).

Corporations of the latter class, of which we have now Corporations

to speak, were originally created either by charter granted ^S^^s^^^-

by royal letters patent or by Act of Parliament ; and incorporated

until 1845 aU ioint stock companies which had not l'y;^otor
"'

. .
'^

.
charter,

obtained this expensive sanction were, in fact, merely

private partnerships on an extended scale.

" Public " associations, the objects of which involved an

interference with public or private vested interests, such,

for instance, as the compulsory pui'chase of land for the

purposes of making railways, always required, it is hardly

necessary to say, the authorization of the Crown or of the

Legislature, and still require the latter. But their consti- The Clauses

tution was usually a complex and elaborate matter, until,
Consolidation

in the year 1845, an Act (since amended) was passed,

providing both for the incorporation of all public joint

stock companies (d), and also for a uniformity in the

mechanism and constitution of companies so incorporated.

(J) See Williams' Personal Pro- Corporations,

perty. i'l) Stats. 7 & 8 Vict. co. 110
'

and 113, hoth now repealed by the
(c) .See Bacon's Abridgment, tit. Companies Act, 1862.
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With this object, the clauses and provisions which it was

usually found necessary to insert in the various Acts of

Parliament by which companies were constituted for the

carrying out of various public undertakings, such as the

making of railways, harbours, and docks, the supplying of

water, the cleansing and lighting of towns, &c., have been

" consolidated," as it is called, in general Acts dealing

VTith each of these various matters ; and it is provided that

the clauses and provisions of these general Acts, save so

far as they shall be expressly varied or excluded by any

special Acts, shall apply to every undertaking which shall

thereafter be authorized by Parliament for any of the

purposes above referred to (e) . By this means the length

of the Acts of Parliament required to constitute a company

for any of the above-mentioned objects was greatly

diminished.

Again, in the case of joint stock companies which had

not been incorporated by either of the aforesaid methods,

and which therefore, as we have said, remained mere

partnerships, considerable inconvenience was experienced

wherever it became necessary for the company to sue a

shareholder, owing to the technical difficulty of a plaintiff

suing himself {f). In order to remove this disability

various enactments were passed, the most important being

the Joint Stock Companies Registration Act, 1845 {g).

The regulation of joint stock banks was provided for by
a special Act of the same year (A) . The bankruptcy of

joint stock companies was provided for by the Joint Stock

Companies Winding-up Act of 1848 («) ; and the principle

of "limited liability " was introduced by an Act of 1855 (k).

(e) The Companies Clauses Con- the construction and regulate the
eolidation Act, 1845 (8 & 9 Vict. worldngof tramways (33 & 34 Vict,

c. 16), amended by the Companies c. 78).

Clauses Acts, 1863 and 1869 (26 & (/) See the chapter u_pon Part-
27 Vict. 0. 118 ; 32 & 33 Vict. nership, p. 609, sup.

c. 48). The other statutes dealing {g) 7 & 8 Vict. o. 110.

with various public undertakings {h) Ibid. c. 113.

have.'similar titles. The Tramways (i) 11 & 12 Vict. c. 45.

Act, 'l870, was passed to facilitate [k) 18 & 19 Vict. t. 133.
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All the ahove statutes, the dates of whioli sufficiently indi-

cate the recent development of this branch of the law,

have now been either repealed by or consolidated in the Com-

panies Act of 1862 (/), which as amended by several

statutes, hereinafter referred to, now regulate the whole

law upon the subject.

Under these Acts seven or more persons associated for Companies

any lawful purpose may, by subscribing their names to a an/ise?
" memorandum of association," and otherwise complying

with the requisitions of the Acts in respect of registration,

form themselves into an incorporated company with or

without limited liability (ui). No banking partnership

composed of less than ten persons may carry on business,

unless it be either registered under these Acts or autho-

rised by some other Act of Parliament or letters patent

;

and the same provision applies to all jpartnerships of more

than twenty persons having for their object the acquisition

of gain («), except companies engaged in working mines

under the jurisdiction of the Stannaries (o). Companies

incorporated under the Companies Acts, but not formed

for the purpose of profit, are in many respects distin-

guishable from trading companies, but the details of

principle and procedure which especially concern them

cannot be here discussed (p).

If seven persons subscribe the memorandum of associa-

tion, there can be no objection to its constitution on the

ground that one of them may, by reason of his prepon-

derant interest, dominate and control the company (q).

The liability of the shareholders of a company formed Limited

under the Act of 1862, may, according to the memorandum ^"^^^'*y-

of association, be limited either to the amount unpaid upon

(1) 25 & 26 Vict. c. 89. Oh. D. 236 ; 59 L. J. Cli. 116
;

(m) C. A. 1862, 8. 6. Fi^fflns Y.Baghlno, (1898) 2 Ch. 72
;

{«) Ibid. See ShoM) v. Benson, 67 L. J. Ch. 411 ; Clegg v. Ellison,

11 Q. B. D. 563 ; 52 L. J. Q. B. (1898) 2 Ch. 83 ; 67 L. J. Ch. 504
;

.575. 17 & 18 Vict. 0. 1121

(o) C. A. 1862, s. 4. {q) Salomon v. S. 4- Co., (1897)

{p) See Se Bristol Atheneeum, 43 App. Cas. 22 ; 66 L. J. Ch. 35.
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Liability of

directors.

Companies
Act, 1879.

The memo-
randum of

association.

Effect of

resTstration.

the shares respectively held by them, or to the amount

which they agree severally to contribute in the event of the

company being wound up, that is to say, either by shares

or, as it is called, by guarantee (r) ; and under the Com-

panies Act of 1867 (.s), the liability of the dii-ectors or

managers of a limited company may, if so provided by the

memorandum of association or fixed by special resolution,

be unlimited.

In respect of their liability, limited or unlimited, as

members of the company, the shareholders are spoken of

as contributories.

By a statute passed in 1879 in consequence of the

coUapse of the Glasgow Bank in the preceding year, a

company already registered with unlimited, may register

again with limited HabHity.

The memorandum of association is the written consti-

tution of the company. It must state the name of the

company, the objects for which it is formed, the amount of

its capital, and the locality in which its registered ofiBce is

to be situated (t), and if the fact be so, that the liability

of members is limited. The memorandum must be

stamped as if it were a deed, and must be signed by each

of the seven or more subscribers and witnessed. It must

next be registered at the office of the registrar-general of

joint stock companies, and when registered it is binding

upon the company as a corporation, and upon each and all

of the several members (?f) . A statutory declaration by a

solicitor engaged in the formation of the company, or by
a person named in the articles of association as director or

secretary of the company, of compliance with all or any

of the Companies Acts must be produced to the regis-

trar (x) . On the registrar giving a certificate of incorpora-

tion, the incorporation of the company takes effect as from

()•) C. A. 1862, ss. 7, 9. (x) 63 & 64 Vict. o. 48, s. 1.

(s) 30 & 31 Vict. c. l31. This statute is concisely referred to

(«) C. A. 1862, ss. 39, 41, 43, 44. hereafter in this chapter as "The
'«) Ibid. a. 11. Act of 1900."
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the date thereof {y). As a general rule no alteration can

be made, save with the sanction of the Court, of the

conditions contained in the memorandum of association.

But any company limited by shares is empowered to

increase its capital, to convert into stock (2), or, by special

resolution, with leave of the Court, to sub-divide {a) its

existing shares as fixed by the memorandum of association.

The memorandum may in the case of a company limited Articles of

by shares, and must in the case of a company unlimited
^^°'^'^ ^°'^-

or limited by guarantee, be accompanied by articles of " mtra

association prescribing the regulations agreed upon for the

management of the company, any infringement of which,

and still more any breach of the provisions of the memo-
randum of association is said to be an act " ultra vires

"

of the directors, or of the company, as the case may be.

Appended to the Companies Act is a set of such articles (6),

which may be adopted " cii bloc," and which frequently

form the basis of the articles of companies incorporated

under the Act. The regulations and provisions contained

in this table apply, in so far as they are not modified or

excluded by the articles (c), to all companies limited by

shares {d). The articles must be printed, stamped, signed,

and attested in the same manner as the memorandum (e),

and be registered with it (/) ; upon which the company,

with all its rights and capacities, is legally complete. The
articles are, in effect, bye-laws for the regulation of the

internal affairs of the company, subject nevertheless to

the memorandum and to the statutory and other rights of

members {(/).

(y) Act of 1900, s. 1. This pro- (c) 0. A. 1862, s. 50.

yision removes difficulties as to the (d) Ibid. a. 15.

efiectualness of incorporation which (e) Ibid. s. 16.

arose in National Bebenlure, d-c (/) Ibid. s. 17.

Corp., (1891) 2 Oh. 505; 60 L. J. {g) See Re Peveril GoU Mines,
Ch. 533; and Erlaxon^Co., (1892) (1898) 1 Oh. 122 ; 67 L. J. Ch. 77,
3 Ch. 55.3

; 61 L. J. Ch. 667. as to the right to petition for wind-
(z) C. A. 1862, s. 12; Act of ing up ; Baring-Goulds. Sharping-

1900, s. 27. ton, (1899) 2 Ch. 80 ; 68 L. J. Ch.
(«) C. A. 1867, SB. 9—20, and 429; Fayne t. Corh Co., (1900) 1

C. A. 1877. Ch. 308 ; Allen v. Gold Reefs, (1900)
{b) C. A. 1862, Sched. I. Tahle A. 1 Ch. 656 ; 69 L. J. Ch. 266.
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stock.

It is to be observed, however, that companies formed for

objects not involving the acquisition of gain, either by the

company collectively, or by individual m.embers, remain

under the peculiar disability of not being able, without

the sanction of the Board of Trade, to hold more than two

acres of land.

The regulations contained in the articles of association,

or in " Table A," may, subject to the provisions of the Act,

and to the conditions contained in the memorandum of associa-

tion, be altered or modified by special resolution [h), i.e., by

a resolution passed by a majority of not less than three-

fourths of the existing members. And the company

cannot deprive itself of this power of alteration either by

a provision to that intent in the articles themselves or by

contract {i).

Sliares and The capital of every company is represented by a certain

amount of stock, or a certain quantity of shares, each

having a certain number aflixed to it in the books of the

company. The difference between the two is merely a

formal one. In the latter case the whole capital is

regarded as sub-divided into certain fixed amounts of,

e.g., five, ten, or one hundred pounds, whereas in the

former case it is not. Thus, although one hundred pounds

stock in the one case, and a single share in the other are

the units adopted, for convenience sake, in estimating their

market value, stock may be transferred in fractional parts,

as well as multiples, of one hundred pounds, whereas

fractions of shares are not recognised. A company limited

by guarantee may not in future divide its capital into

shares unless the memorandum of association so provides,

and states the amount of capital and its mode of divi-

sion {Ti). In the case of companies constituted under the

Acts, both shares and stock are alike personal property {I) .

(A) C. A. 1862, 83. 51, ."JS, 54. 200 ; 63 L. J. Ch. 206.

(i) Walker v. London Tramways ,,, _, . ,„„„„„-
Co., 12 Ch. D. 705 ; Malleson \. ^"l ^- ^- ^^""' ^- ^'

National In-noe. Co., (1894) 1 Ch. (l) C. A. 1862, s. 22.
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Every company is bound to keep a register (m) in which The register

,

,

» . ,
•^

T. J., ^ .
J, ^1 • i j: •+ of members.

tae names oi its members, that is, oi the proprietors oi its

stock or shares, must be entered. The person whose name

is so entered, and that person only, will be recognised as

the owner of the stock or shares standing in his or her

name ; for no notice of any trust, express or implied, or con-

structive, is allowed to appear upon the register («). That is

to say, that if the person whose name appears upon the

register be in fact a trustee, he will (though this of course

does not affect his duties to his cestui que trust) be regarded,

as between himself and the company, as holding the stock

or shares " in his own right." Every company must also

have a registered office, and file returns showing its situa-

tion (o), and must register the names of its members and

the number of shares held by them, and also the names of

its directors, fourteen days after each annual general meet-

ing {p).

Every shareholder receives a certificate under the common Certificate of

seal of the company, specifying the stock or shares held
\^^l^_

°^

by him ; and this document is prima facie evidence of his

title thereto. It must be produced and handed over upon

the occasion of a transfer of the property, which is usually

effected by a deed registered at the company's office. A
new certificate is then made out for the new proprietor.

But by the Companies Act of 1867 it is provided (g) that

with respect to shares fully paid up, or to stock, share

icarraiits may be issued entitling the bearer to the shares

or stock therein specified, which accordingly become trans-

ferable by mere delivery of the warrant.

It is most commonly in connexion with the insolvency " Winding-

of a company, and the questions thereupon arising between "P*

the corporation and its contributories, that its affairs become

the subject of judicial investigation. By the Act of 1862,

provision is specially made for what is called the " winding-

[m) C. A. 1862, b. 25. (p) Ibid. ss. 26, 27 ; C. A. 1900,

in) Ibid. a. 30. b. 19.

(o) Ibid. ss. 39, 40. (?) C. A. 1867, ss. 27—33.

S. T T



642 THE LAW OP COMPANIES.

Compulsory
or voluntary.

Appointment
of fiqnidator.

Liability of

members past

and present.

Winding-up
of unregis-

Tip " of the affairs of companies either by the Court or

of its own accord (r) ; that is, either compulsorily, upon

the petition, for example, of a creditor—a process similar

to the adjudication of bankruptcy in the case of an indi-

vidual—or voluntarily on the resolution of the company

itseK to that effect. In the latter case the Court may

make an order that the wiading-up be continued under

the supervision of the Court (s). The advantages of a

supervision order have been found to be so problematical

that such orders are now less frequently sought, and less

easily obtained, than formerly.

The business of the " wiading-up," that is, the conclu-

sion of the company's transactions, and the calling in and

realisation of its assets, is, in the case of a voluntary

winding-up, intrusted to an official appoiated for the

purpose, who is styled a liquidator (/). In the case of a

compulsory winding-up, the effect of the order is to

appoint the official receiver, in companies' winding-up,

provisional liquidator. The creditors and contributories

may in meeting either declare their desire that the official

receiver may be continued as liquidator, or may nomiaate

another person as liquidator ; and the Court usually, but

not necessarily, gives effect to the wishes of the meeting.

The liability of the members of the company in the

" wiading-up " is regulated upon the principles which

have been already laid down, and such liability is of the

nature of a specialty debt. Existing members are of course

primarily liable ; but if the Court be satisfied that they will

be unable to satisfy the contributions required from them,

then all persons who have been members of the company
within a period of one year from the date of the winding-

up, are held liable, to the extent of the amount unpaid

on their shares, for the debts and liabilities contracted by
the company during the period of their membership (ii).

It is also to be noticed that unregistered companies,

(r) C. A. 1862, BS. 79—128.
(s) IHd. ss. 147, 148.

(t) Uxd. ss. 92, 97, and 133—144.
[u) Ibid. 8. 38, sub-s3. 1—7.
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that is, partnersliips and other associations (except rail- tered oom-

way companies incorporated by Act of Parliament),

consisting of more than seven members, may be com-

ptdsorily wound up in the same manner as registered

companies («).

Thus, industrial and provident societies (y), friendly Friendly and

societies, building societies (z), and other similar institu-
^g^jlgg^^^,,

tions, may be wound up under this Act ; such business

being specially assigned to the equitable jurisdiction of

the County Court. Life assurance companies are governed

by the Life Assurance Companies Act, 1870 (a).

A foreign or colonial company carrying on business in Foreign oom-

England, may be wound up under the section of the Act v^"^^^-

dealing with unregistered companies {b), but not if its

business be merely carried on by agents (c).

II. Important Principles of Law affecting modern Joint

Stock Companies.

The student who has followed the above brief outline of

the development, constitution, and principal incidents of

a joint stock company, will now be prepared for a some-

what fuller discussion of the legal questions most com-

monly arising in relation to its internal management, and

the rights and liabilities of the various parties concerned

therein.

A corporation at common law has been defined above as Nature of a

a " legal personage," and the same definition may be cor-
^oi^^™ '^°^-

rectly applied in particular to the modern company. But

{x) 0. A. 1862, s. 199. (a) 33 & 34 Viot. «. 61.

(^) See Industrial and Provident
j^j Companies Act, 1862, s. 199

;

s. 17; 56 & 67 Viet. o. 6'd). „„.

{z) Building Sooietiea Acts (37 & ^ •

38 Vict. c. 42, s. 32 ; .57 & 58 "Viot. (c) In re Lloyd Generate Italiano,

u. 47). 29Ch. D. 219.

T T 2
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the term must not be taken to describe exbaustiyelytbe pecu-

liar characteristics of an institution which is essentially the

creature of statute. A joint stock company, for the pur-

poses for which it has been called into existence, acts by

the determinations of the " domestic tribunal " constituted

within it (d), that is, by the resolutions passed by a maj ority

of its members, and carried out by its servants and agents,

Its internal with aU the rights and capacities of an individual. Thus,

to the external world the company presents the appearance

of a single^ersowa

—

thatpersona being the shareholders viewed

in the mass. But it is most important to remember that

each individual shareholder may, in his private capacity,

appear pro tempore as an outsider, merely connected with

the company by some contractual obligation, and assert

his private rights against the rest of the shareholders. Nor

must it be supposed that in all cases a " majority " of the

latter can be taken to represent the " company," or will

be allowed the absolute control of its affairs ; for although,

of course, owing to the very nature of a corporate institu-

tion, this must as a rule be the case, the Court will inter-

fere to protect a minority whose rights are being unfairly

overridden (e), on the application of one of their number.

Again, the student must distinguish the right of an indi-

vidual, or of several individuals (such as, for instance, a

minority in the case just mentioned), agaiast the company
collectively, from the rights of the same persons as members
of tlie company against the directors or promoters of the

company personally. Again, the directors may be liable

in several ways : either to the company, (1) as agents who
exceed the powers intrusted to them, as in the case of an
" ultra vires " act on their part ; or (2) in their fiduciary

relation, as trustees or quasi-trustees for the shareholders

collectively ; or, again, to the individual shareholder, or even

to strangers, when they have been guilty of fraud or mis-

{d) In re Sulurlan Botel Co., L. 669.

E. 2 Oh. 737 ; followed in J?e Lang- (e) Menier v. Mooper's Telegraph
ham Skating Sink Co., 5 Oh. Div. Works, 9 Ch. 350.
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representation by which their interests have been injuriously

affected. On the other hand, it must be remembered that,

with regard to the outside public, the acts of the directors,

if within the scope of their authority, will bind their prin-

cipals, so that the liability of the directors will in such

cases be often only another word for the liability of the

company and of the shareholders generally.

In dealing with so large a subject, every effort has been Scope of the

made to leave out of sight questions such, for instance, as chapter,

those relating to the formal organization of the company,

or to practice and procedure, to which a mere reference to

the statutes generally provides an adequate answer, and

to discuss principally those to which distinctively legal

or equitable doctrines, acting in many cases conjointly

with the provisions of statute law, have to be applied.

The utmost that can be attained in so small a space will

be to leave the student in possession of the main principles

governing cases of the latter class, and by references to a

careful selection of important modern decisions, to put

him in the way of acquiring that fuller knowledge of the

subject which will enable him to deal with questions of a

more complicated or more exceptional nature. It has been

found convenient, without adopting any particular order

beyond that suggested by the subject itself, to divide it

into the following heads, viz. :

—

1. The Liabilities of "Promoters " of Companies.

2. The "Prospectus" of the Company ; and the effect of

Misrepresentations contained in it.

3. The Doctrine of " Ultra Vires."

4. Allotment and Acceptance of Shares.

5. The Transfer, Forfeiture, 8fc. of Shares.

6. The payment of Dividends.

7. Directors—their Duties and Liabilities.

8. The " Winding-up " of Companies.
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1. The Liabilities of Promoters.

Who are pro- Persons who exert themselves for the purpose of forming
™ ^^^'

and floating a company, are said, in legal phraseology,

to " promote " it. The meaning of the term is hardly

capable of exact definition; indeed the Court has been

careful to abstain from definition (/) ; but it may be

taken to include all the acts and transactions usually

involved in " floating " the company, that is, in securing

the subscription of the shares which are to constitute its

capital ((/), or, for example, the purchasing of property,

followed by the creation of a company to which it is

intended to be sold. All persons who, in performing such

acts, place themselves in a certain relation to the company,

are held to be its " promoters," and as such to be in a

fiduciary relation towards it {h). It is possible for a

vendor not to assume such a relation, but to keep the

company, as it is said, " at arms' length." Not every

vendor, therefore, is a promoter. This is a principle both

well established and easily intelligible ; for all the argu-

ments which would apply as between trustee and cestui

que trust, or between principal and agent, are a fortiori,

applicable to the peculiar case of the promoter who selects,

and, in fact, creates, Ms own cestui que trust or principal,

since the company has no choice as to who should call it

Their duties into existence. Thus, any concealment of material facts
and liabiUties. ^^ relation to the property purchased by the company, and

any secret profits made by the promoter upon the sale,

much more any actual fraud on his part, will afford

grounds on which the company may obtain a rescission of

the transaction, or an order against the promoter to refund

his improper gains ; the company being entitled to appro-

(/) WMley Bridge Co. t. Green, New Sombrero, ^o. Co., 3 App. C.

6 Q. B. D. 109. 1218
(A) Jlrlanger v. New Sombrero, &c.

[g) Emma Silver Mtmng Co. v. .Co., mp. ; Bagnally. Carlton, 6 Oh.
Lewis, i 0. P. D. 396 ; Erlanger v. D. 371.
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priate to itself all advantages and profits obtained by the

promoter without its knowledge in the formation of the

company («') When a company is in liquidation, a pro-

moter is Hable to pubHo examruation and also to the

remedies provided for misfeasance by sect. 10 of the

Companies Act, 1890.

2. The Prospectus—Misrepresentation.

The first step which directly concerns the public in the The pro-

formation of a company is the issue of a prospectus, a '^P^"'"^-

printed notice announcing the nature, object, and the pro-

spects of the company. The alleged misrepresentation of

facts in this document is a frequent subject of litigation.

The Companies Act of 1900 contains stringent pro- Suppression

visions designed for the prevention of abuses disclosed in Companies^'

many cases which came before the Courts. Prior thereto, ^'^^> i^^^T.

the only statutory requirement was that the dates of and

parties to all contracts entered into by the company, or its

directors, promoters, or trustees at the date of the issue of

the prospectus, should be fully stated therein, and that

such omission would, ipso facto, give each of the share-

holders a right of action against the authors of the pro-

spectus personally, but it gave no remedy against the

company [k). This section still governs cases arising on

prospectuses issued before January 1st, 1901.

But this special " statutory " fraud did not diminish the Misrepreseu-

general rights of the individual or of the corporation upon
*^*^°°'

the common law ground of deceit and misrepresentation.

It suffices to say that a prospectus is in this respect like

(i) See Zagunas Nitrate Co. v. Gluckstein v. Barnes, (1900) App. 0.
Zagunas Syndicate, (1899) 2 Ch. 392

; 2i0 : 69 L. J. Ch 385
68 L. J. Ch. 699 ; Olympia, Lim.,

(1898) 2 Ch. 149 ; 67 L. J. Ch. 433
;

(k) Companies Act, 1867, s. 38.
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"Actual"
fraud.

any other representation made by one party to another.

If the statements therein contained be false in any mate-

rial point, and the plaintifi in reliance upon them has con-

tracted an obligation, or in any way acted to his own

detriment, he can either rescind his agreement to take

shares (proyided that the relief is sought before the com-

pany goes into liquidation), or he may recover damages

from the authors of the misrepresentation (l)

.

The plaintifE is not bound to prove that the misrepre-

sentation was made with any actual fraudulent intent (?w),

although this will sometimes be implied in the case of

reckless assertions of facts which would be material ; but,

on the other hand, he must show that he has suffered

PlaintifE must injury ; and unless he can show that he was deceived by

deceived. i^'; it will be useless for him to prove any amount of fraud

on the part of the defendants. The limitations of the

plaintiff's right in this respect were clearly laid down by

the House of Lords in the case of Smith v. Chadwick (m),

in which it was held, that where the representations con-

tained in a prospectus were capable of more than one

interpretation, it was for the plaintiff to say what con-

struction he put upon them ; nor would it be enough for

him to show that the statements were inaccurate and,

generally speaking, of a misleading character, unless he

himself was in fact misled by them. And if, either by
reason of his private knowledge of the matter, or for'any

other reason, he individually was not so misled, the fact

that other persons in his position very well might have leen,

will be totally immaterial. The Court wiU not, it was
expressly said, allow a plaintiff who has in fact been a

party to a speculation, " to convert his speculations into

certainties at the expense of other people " (o).

Smith V.

ChadwicJc.

[I) Arktoric/ht Y. Newbold, 17 Oh.

D. 301 ; cf. Derry v. Feek, 14 App.
C. 337 ; 58 L. J. Ch. 864 ; supra,

p. 169 ; Be Metal Constituents, (1902)

1 Oh. 707.

(m) Smith v. Zand and Souse Pro-

perty Corporation, 28 Ch. D. 7.

[n) 9 App. 0. 187 ; 52 L. J. Oh.
873.

(o) Smith V. Chadwick, 29 Ch. D.
459, per Jessel, M.K.



PROSPECTUS—MISREPEESENTATION.

The Companies Act of 1900, sects. 9 to 11, deals very

fully with prospectuses issued by companies within the

purview of the Act—that is to say, companies registered

under the Companies' Acts. It must suffice here to sum-

marise its chief provisions very briefly :

—

1. First observe that a prospectus is so defined as to

include any notice, circular, advertisement or other

invitation offering to the public for subscription or

purchase any shares or debentures of a company.

2. Every such prospectus must be dated, and unless the

contrary be proved the date thereon shall be taken

to be the date of its publication.

3. It must be signed by every person named therein as

a director or proposed director, or by his agent

authorized in writing.

4. It must be filed with the Eegistrar of Public Com-

panies on or before its publication, and must state

on the face of it that it has been so filed.

5. It must give the contents of the memorandum of

association

:

6. Must state the number of founders' or management

shares (if any), and the nature and extent of the

interest of the holders in the property and profits of

the company

:

7. Also the number of shares fixed as a director's quali-

fication, and any provision as to the remuneration

of directors, with their names, descriptions and

addresses—that is, places of residence (p) :

8. The minimum subscription on which the directors

may proceed to allotment, and the amount payable

on application and allotment on each share

:

9. The number and amount of shares and debentures

issued or agreed to be issued as fully or partly

paid up, and the consideration for such issue

:

10. The names and addresses of the vendors of any

[p) Stay V. Rees, 24 Q. B. D. 748 ; 69 L. J. Q. B, 310,

649
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property purchased or acquired by tlie company

or proposed to be so purchased or acquired, which

is to be paid for wholly or partly out of the pro-

ceeds of the issue offered for subscription by the

prospectus, or whereof the purchase has not been

completed at the date of the prospectus, and the

amount payable to the vendor, or if there is more

than one separate vendor, or the company is a sub-

purchaser, the amount payable to each vendor

:

11. The amount (if any) paid or payable as commission

for subscribing or agreeing to subscribe or procuring

subscription for shares (commonly known as imder-

writLng) :

12. The amount or estimated amount of preliminary

expenses

:

13. The dates of and parties to every material contract,

and a reasonable time and place at which any such

contract or a copy thereof may be inspected :

14. The names and addresses of the auditors (if any) :

'

15. Full particulars of the nature and extent of the

interest (if any) of every director in the promotion

of or in the property proposed to be acquired by

the company, with a statement of all sums paid or

agreed to be paid to him in cash or shares by any

person to qualify him as director or otherwise for

services rendered in connection with the formation

of the company.

The above enumeration of the statutory requirements

is, on the one hand, not complete, and, on the other hand,

is subject to certain exceptions restricting its generality;

but it suffices to show that a stringent attempt has been

made to check such frauds and abuses of confidence as

have been presented in many recent and notorious cases of

company promoting. How far the attempt will prove

successful it is perhaps at present too soon to attempt to

prognosticate.
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3. The Doctrine of " Ultra Yires."

It has been laid down as a general principle of juris- "Ultravires."

prudence that the governing body of a corporation can

only employ its funds for the purpose for which they were

contributed (§'). To employ them for any other purpose

is said, in legal phraseology, to be "ultra vires." But

according to the law governing modern companies, an act

or transaction may be " ultra vires," and so illegal, in two

ways— (1) as contrary to the memorandum of association

of the company
; (2) as contrary to the articles.

The memorandum must, as has been said, define inter (i) Under the

alia the objects for which the company has been formed, of association.

The company has a legal existence only for the perform-

ance of those objects. Thus, in the leading case of Ashbunj Ashhtry v.

Railway Carriage and Iron Co. v. Riehe (r), where the ^"'''^^

directors of a company entered into a contract relating to

the laying down and the working, by means of a foreign

association formed for the purpose, of a foreign railway,

which contract was held to be without the somewhat large

powers conferred upon the company as manufacturers of

railway carriages, plant, &c., and " general contractors,"

it was held that the contract, being of a nature not autho-

rised by the memorandum of association, was "ultra vires
"

not only of the directors, but of the whole company, so

that the subsequent assent even of the whole body of

shareholders could not ratify it. The principle emphasised

by this decision is one which it is important to keep in

miud, namely, that a company created under the Act of 1862

has not the general common law rights of a corporation,

but only those which are defined in the legal document

from which it derives its existence. This—^the memo-

322.

(q) Fickenng\. Stephenson, U Eq. London Financial Aasociatimir.Kelk,

26 Ch. D. 107 ; 53 L. J. Ch. 1025

;

Bawkes v. E. C. By. Co., 5 H. L.

(r) L. B. 7 H. L. 653 ; and see C. 348.



652 THE LAW OP COMPANIES.

(2) Under the
articles of

association.

Ratification.

randum required by the Act (s)—^is the " charter of the

company," and its provisions can only be departed from in

certain specified cases {t).

Of course, the memorandum cannot authorise the doing

of any act forbidden by statute or contrary to law, as, for

instance, the purchase by a company of its own shares («() ; or

a surrender of shares, which is tantamount to purchase {uu)
;

or the issue of shares at a discount {v) ; or the payment of

dividends out of capital (.r) . Moreover, if the memorandum
purports to give wide powers to the company by the use of

general words, such words will be construed, on the ejitsdem

generis principle, as being only ancillary to the objects

specifically mentioned {y).

But the " articles of association," which are the more

detailed regulations for the management and working of

the company, are not of so sacred and unalterable a character

as the " memorandum." Thus, a contract entered into by
the directors of a company contrary to the provisions of its

articles, though it is not prima facie binding on the com-

pany (since it is a transaction exceeding the powers

intrusted to them as agents of the corporation), may, if

the assent be expressed with the natui-al formalities, be

ratified by them, provided, of coui-se, that, though contrary

to the provisions of the articles of association, it is not con-

trary to those of the memorandum. Further, such ratifica-

tion will be presumed where the shareholders are aware

that the directors have exceeded their legal powers, and yet

take no steps in the matter, but allow their conduct to

remain unimpeached for years (s) . Thus, the respective

rights of the holders of preference and ordinary shares, if

stated only in the articles, may be varied, subject to the

(s) 0. A. 1862, s. 8.

{t) Ibid. i. 12.

(«) Trevor v. Whitworth, 12 App.
C. 409 ; 57 L. J. Ch. 28.

{mi) Selleriy v. Rowlands, ^c,
(1902) 2 Ch. 14.

(v) Ooregum Gold Mining Co. v.

Roper, (1892) App. 0. 125 ; 61 L. J.

Ch. 337.

{x) Verner v. General Inv. Co.,

(1894) 2 Ch. 239 ; 63 L. J. Ch.
456.

(y) Re German Date Coffee Co.

(1882), 20 Ch. D. 169 ; 51 L. J.
Ch. 564 ; Stephens t. Mysore Reefs
Co., (1902) 1 Ch. 745.

(z) Houldsworth \. Evans, L. E. 3
H. L. 263.
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contractual rights of the parties («). Secus, however, if

these rights are stated or implied in the memorandum,

even if every member consents {b).

Certain powers may, however, be implied though not

expressly set out in either memorandum or articles, or may
faU. within a general clause authorising anything incidental

or conducive to other objects of the company : for example,

there is an implied power for a trading company to borrow

money (c) ; but it is necessary to be very wary in resorting

to powers on this general ground (d).

653

4. Allotment of Shares and Commencement of Business.

The relation connecting the companyand the shareholders Allotment,

arises upon the allotment and acceptance of shares. Where
shares are allotted in the usual manner in answer to an

application for the pm-pose, acceptance on the part of the

applicant will generally be presumed unless he at once

repudiates the shares assigned to him, with their attendant

rights and liabilities. Upon the communication (e) to the

applicant for shares of the allotment, there is prima facie a

binding contract on his part to take the number of shares

specified. But the contract is, of course, governed by the

common law doctrines on the subject of proposal and

acceptance ; and if the application for shares be a condi- Conditional

tional offer, and the company, that is, the directors, do not °^'^ *° *^'^®

accept the condition, they cannot compel the applicant to

(n) Aliens. GoldEeefs, %c., (1900) Bcnejit, ^c. Soc, 22 Ch. D. 61 ; 52

1 Oh. 666 ; 69 L. J. Ch. 266. L. J. Ch. 92.

/n ^11, w„<.„„ Qn nu Ti W See Ernest v. Nicholls, 6 H.

367 54 L. J. Ch. 985. See also ^- S,-p\°^^,f ^T""* ^"'^n'
Wenlook V. Miver Bee Co., 10 App. ^°" ^.f-^^\ \

Tomhnson v. S. E.

0. 364 ; 54 L. J. Q. B. 577. ^) T'j ^- ^^\
.. „ ,,

'
[ej I.e., on the posting of the

(c) General Auction, <J-c. Co. v. letter of allotment : In re Imperial

Smith, (1891) 3 Ch. 432; 60 L. J. land Co. of Marseilles, Townsend's

Ch. 723 ; contrast Ee Blackburn Case, 13 Eq. 148.
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Conditional

allotment.

Eraud.

Conditions of

allotment.

accept the shares. Thus, if a tradesman or contractor ofEers

to take 300 shares in a company on condition that certaia

business or a certain contract shall be given him (/), or

that the subsequent caUs upon the shares be set ofi against

goods to be supplied by him (g) , the contract will not be

completed by the mere unconditional allotment to the

applicant of the 300 shares ; and should the directors put

his name upon the register of members as a shareholder, he

will be entitled to an order for its removal. And so in the

converse case, where the allotment made in answer to an

unconditional offer to take shares is coupled with a condi-

tion, the shareholder may be entitled to withdraw his

application for shares (/;) ; and an unreasonable delay in

making the allotment will have the same effect. (i).

Moreover, after acceptance of the shares, an appK-

cant who has been induced to become a shareholder by

fraud of the directors wiU have a good defence to an action

by them for the " calls " due upon his shares, if within

reasonable time after the discovery of the fi-aud he has

been careful to repudiate the shares together with all the

rights, benefits, and liabilities that might accrue to him as

a .shareholder {k)

.

Until the passing of the Companies' Act, 1900, it was

open to directors to go to allotment and commence business

even though a very small portion of the capital offered for

subscription was applied for, and disastrous results often

ensued from the commencement of business with inade-

quate capital. One of the chief objects of the last-

mentioned Act was to prevent such profligate proceedings,

and by sect. 4 it is enacted that no allotment shall be

made of any share capital of a company offered to the

public for subscription unless (a) the amount (if any)

(/) In re Aldlorough Hotel Co.,

Simpson's Case, 4 Cli. 184.

(17) In re Eolling Stock Company

of Ireland, Shaekleford' s Case, 1 Ch.

567 ; and see Sus'^ey v. Home-
Fayne, 8 Ch. D. 678.

(A) In re Warren''s Blacking Co.,

Fentelovj's Case, 4 Ch. 178.
(i) In re Bowron, Baily ^- Co.,

Baih/s Case, 3 Ch. 592.
{k) Bv:leh-y-Plwm Lead jUin'mg

Co. V. Baynes, 2 Ex. 324.
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fixed by the memorandum or axticles of association and

named in the prospectus as the minimum subscription upon

which the directors may proceed to allotment, or (b) if no

amount is so fixed and named, then the whole amount of

the share capital so ofilered for subscription has been sub-

scribed, and the sum payable on application for shares has

been received by the company. And the amount so fixed

and named as aforesaid, or the whole amount (as the case

may be) must be reckoned exclusively of any amount

payable otherwise than in cash. The amount payable on

application must not be less than 5 per cent, of the nominal

amount of the share ; and if these conditions are not com-

plied with within forty days after the first issue of the

prospectus, all money received from applicants for shares

must be forthwith repaid to the applicants, without

interest. Any condition requiring any applicant to waive

the requii'ements of this section is void.

It must be observed that the above section only applies

to companies which offer shares for subscription to the

public. It has no application where shares are privately

subscribed ; and except as to the amount payable on applica-

tion, it only applies to a first, not to a subsequent allotment.

The Act of 1900 also restricts the power of Companies Commence-

which invite public subscription for shares to commence ?^™* °*
'^

,

'^

.

business.

business. Sect. 6 provides that no such company registered

after 31st December, 1900, shall commence business or

exercise any borrowing powers unless (a) shares held subject

to the payment of the whole amount thereof in cash have

been allotted to an amount not less in the whole than the

minimum subscription (provided for in sect. 4), and (b)

every director of the company has paid to the company

on each of the shares taken or contracted to be taken by

him and for which he is liable to pay in cash a proportion

equal to the proportion payable on application and allot-

ment on the shares offered for public subscription, and (c)

there has been filed with the registrar a statutory declara-

tion by the secretary or one of the directors in a pre-
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scribed form that these conditions have been complied

with. On the filing of such a declaration the registrar

•wUl certify that the company is entitled to commence
business, and such certificate is conolusiTe evidence that the

conditions have been complied with.

The Act imposes severe penalties for contravention of

these provisions.

5. Tranrfer, Forfeiture, ^c. of Shares.

Transfer. The relation of " shareholder " in an existing company

is generally extinguished, either entirely or pro tanto, by

the assignment or transference of the whole or part of his

shares by the holder to some other person, who thereupon

becomes a member of the company in his place. The

shareholder may, subject to the provisions of the articles of

association, which in the cases of private companies often

contain striagent restrictive clauses (/), sell and transfer his

shares as he pleases, subject to whatever liability for calls

attaches to them. The deed of transfer, however, must

state the consideration and the name of the transferee, and

Eegistration. must be registered at the company's office. The directors

of the company are prima facie bound to allow the registra-

tion of every bond fide transfer presented for the purpose,

unless special powers to the contrary are conferred upon

them (m). It is not unfrequently provided by the articles

of association that transfers by shareholders who are in-

debted to the company shall be refused registration,

unless the directors are satisfied of the responsibility of

the transferee (n), and the Court will not allow such a pro-

vision to be evaded ; e.g., by a shareholder persuading the

directors at a board meeting to postpone the " call " which

[1) See Borland's Trustee v. Steel

Brothers, (1901) 1 Oh. 279 ; 70 L. J.

Ch. 51.

(m) In re Smith, Knight i- Co.,

Weston's Case, 4 Ch. 20.

(«) Exp. Stringer, 9 Q. B. D. 436
;

see Bradford Banking Co. v. Brigqs

# Co., 31 Ch. D. 19 ; 12 App. C.
29 ; 56 li. J. Ch. 361.
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would make him the company's debtor, and then taking

advantage of the postponement to transfer his shares to a

pauper in order to escape liability. In such a case the

Court declined to remove the fraudulent transferor's name
from the register of members, and to substitute that of the

transferee (o). And, generally, the Court wiU " rectify
"

the register {p), in the case of fraudulent transfers which

have been completed and entered thereon, by restoring the

name of the original holder and removing that of his

transferee {q). In adjudicating upon these questions a

Court of equity is not bound always to follow what a

Court of law would do in such a case, but will act upon

the equitable principles applicable to the particular ease {r),

and will not allow one member of the company, by a mere

evasion of his own liabilities, to increase those of the

other contributories past and present (s).

It is to be observed that, in the common case of a Rights of

transfer of shares by sale upon the Stock Exchange, there tra™feree,

is no implied undertaking by the vendor that the transfer

which he is prepared to execute will, when it is presented

at the company's office, be registered ; and in the event of

the directors declining, for any valid reason, to register it,

the transferee cannot maintain an action against the vendor

for the price of the shares {t).

The articles of a company very commonly provide that Forfeiture

the shares of members are to be forfeited upon non-pay- and surrender
* ^ '' of snares,

ment of calls, the amount already paid up upon them

being thus confiscated for the benefit of the company

generally. Such procedure, however, being penal, all the

requirements of the articles relating thereto must be

(o) In re National and Provincial {r) In re National and Provincial

Marine Insurance Co., Exp. Fa/rher, Marine Insurance Co., Exp. Parker,

2 Ch. 685 ; Re Stockton Malleable sup.

Co., 2 Oh. D. 101. {») For a discussion of these prin-

/ \ o n _,„;«„ A „i loco ciples, see In re Smith, Knight &
(p) See Companies Act, 1862, „^_ -f,„M,r,^ . r.n.. 7 ni, ' Mfi %,nf»
35.

Co., Bahim's Case, 7 Ch. 296, note,

(if) Stray v. Russell, IB. & E.

[q) In re Bank of Sindustan, 888, 917 ; followed in London
China and Japan, Exp. Kimtrea, 6 Founders' Association v. Clarke, 20

Ch. 95. Q. B. D. 676.

S. TT U
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Continuation strictly observed (««) . It might, perhaps, be expected

° " *^" that such forfeiture would ipso facto release them from aU

future liability as contributories in the event of the com-

pany being wound up ; but it has been laid down in a

variety of decisions that this is not necessarily so. For

instance, where shareholders within a year before the

vnnding-up transferred their shares, which were subse-

quently forfeited upon the transferees failing to pay the

calls, the transferors were held liable, imder the provision {x)

which has been mentioned above, as past members (y) ;

and it was expressly held in a later case that the liability

of a " past member " of a company, being purely the

creation of the Companies Acts, arises quite independently

of the fact that his shares may have been transferred to

another person or extinguished by forfeiture (z). But it

must be remembered that no person can be put upon the

list of contributories as a past member until it has been

actually ascertained that the present members are unable

to satisfy the contributions required from them (a) ; that is

to say, the utmost which can in the winding-up be

demanded from the whole body of shareholders, past and

present, is the amount then remaiaing due upon the shares

of existing members. This amount may be defrayed by
the existing members ; if not, the deficiency must be made
good by the past members, if it does not exceed their

statutory liability (b).

(m) See Johnson v. ZiUleU Iron Insurance Corporation, lie Bridaer's
Agency, 5 Oh. D. 687 ; Garden Case, i Ch. 266.

GfyGo Y McLister, 1 App. C.
(,) j„ ^, ^;<,^,; Ordnance Co.,

39 ;
BottomUy's Case, 16 Ch. D. Creyke's Case, 5 Chf 63.

(x) Compamea Act, 1862, ». 38, J''}J","„^^''^'^
Ordnance Co.,

sub-ss. 1—7. Needhani's Case, 4 Eq. 13o.

[y) In re Accidental and Marine (}) Under s. 38, sub-ss. 1, 2.
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6. The Payment of Dividends.

The natural and proper fund out of which dividends are "Profits."

payable is obviously that which represents the profits

earned by the company in the prosecution of its trade or

business, but as to the exact meaning of the term " profits
"

question has frequently arisen.

" Profits " may be defined, according to the best autho- what they

rity, as the amount by which the ordinaiy business receipts *''®'

exceed the expenditure, or rather so much of the expendi-

ture as is properly chargeable to revenue account (c). The

meaning of this is, that in estimating the actual " net

profits " for any given period, those losses which are pro-

perly chargeable to revenue account, i.e., those arising

from depreciation, wear and tear of capital, plant, &c.,

must be made good out of revenue before any " profits
"

can be said to have been earned, or at least before the

amount of them can be ascertained. It is clear, in fact. Payment of

that if the " profits " be estimated without allowing for -ifidends out

such losses, and a dividend be paid, then such dividend

is paid not out of true profits, but out of capital, since it

diminishes the funds which should have been devoted to

the making good of the capital. It is equally obvious

that the repetition of such a process would ultimately

result in leaving the company with no capital at all, and

consequently incapable of earning " profits " in any sense.

The payment of dividends out of capital is, therefore, illegal,

illegal; nor can any provision in the memorandum or

articles of association justify it (rf), and if directors do

make such payments they are liable to make good the

amount (e). But if shareholders receive such divi-

dends with knowledge of the facts, they can be compelled

(e) See Buckley on Companies, L. J. Ch. 456 ; Re Sharps, (1892) 1

7th ed., p. 554. Ch 154; 61 L. J. Ch. 193.
^

(e) He National Bank of Wales,
[d) Verner v. General Investment (1899) 2 Ch. 629 : 68 L. J. Ch.

Trust, (1894) 2 Ch. 239, 264 ; 63 634.

TJ U 2
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Debenture
capital.

to repay the sums received, and have no claim on the

directors (/).

It must be noted, however, that a company which is

engaged in working a wasting property, such as a mine or

a patent, is not necessarily compelled to maintain its capi-

tal intact by providing a sinking fund to avoid its exhaus-

tion (g) , nor is it bound to take into account a depreciation

of permanent investments. Bach case must be considered

on its own merits ; and at any rate " circulating capital

"

must be maintained (h).

But " share capital " must be distinguished in this

respect from " debenture capital," that is, moneys raised

by borrowing upon the security of the company's bonds.

It does not follow that the payment of dividends out of the

latter would be illegal. " Debenture capital " is not, in

fact, capital at all, in the proper sense of the word. It is

available money raised by borrovring.

The improper payment of a dividend, like any other

act of the company which is " ultra vires," will be re-

strained by injunction on an application by any of the

shareholders of the company («) ; but a mere simple con-

tract creditor cannot maintain such a suit upon the

ground that the fund for payment of his debt is thereby

diminished.

In the absence of any provision to the contrary, the

aW™"°'^
*° members are entitled to the profits " in proportion to their

shares " in the company; in fact, these are the words com-

monly employed in the articles of association. In accord-

ance with an important decision (A), the phrase "in

proportion to their shares " must be taken to mean " in

proportion to the nominal value of their shares," iiTespec-

Injtmction.

Payment "in

(/) Jloxham v. Grant, (1900) 1

Q. B. 88 ; 69 L. J. Q. B. 97.

{g) Lee T. Neuehatel Asphalte Oo.,

41 Ch. D. 1 ; 58 L. J. Ch. 408
;

Vei'ner v. General Investment Trust,

(1894) 2 Ch. 239 ; 63 L. J. Ch. 456.

(A) Bond V. Barrow Scematite
Steel Co., (1902) 1 Ch. 353.

(i) Jloole V. Great Western Sail.
Co., 3 Ch. 262.

(k) (Jahbank Oil Co. v. Crum, 8
App. C. 65.
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tively of what amount has been in each ease paid up upon

them.

But a company may be empowered by its articles to (or "Preference"

^^^7 ^y special resolution) issue preference shares, unless ^
"^^'

forbidden by the memorandum so to do(/). In such a

case, if the profits of any one year are insufficient to pay

the preference shareholders the dividend to which they

are, under the articles of association, entitled, the deficiency

may, as between them and the ordinary shareholders, be

made good, at the expense of the latter, out of subsequent

profits (w). SecKs, however, if the provision is that they

are entitled to a preferential dividend out of the profits

of each year («). The right to a preferential dividend does

not, in the absence of a stipulation to this effect, involve a

preferential right to return of capital (o)

.

In the case of a sale and transfer of shares, all dividends Sale of shares.

declared after the completion of the contract, although

they represent the earnings and are declared in respect of

a period antecedent to the sale, belong to the purchaser {p).

7. Directors—Their Duties and Liabilities.

Directors are the superior officials of the corporation Position of

which they represent. Their position is that of agents ^^° °™'

of the company (q), whose powers are determined by the

articles of association. They are the " managing part-

ners " (r) of the latter.

(?) Andrews v. Gas Meter Co., (p) Ee Driffield Gas Light Co.,

(1897) 1 Ch. 361 ; 66 L. J. Cli. (1898) 1 Ch. 451 ; 67 L. J. Ch.
246 ; Allen v. Gold Seefs of West 247.

Africa, (1900) 1 Ch. 656 ; 69 L. J. [p) Black v. Bomer-Hham, 4 Ex.
Ch. 266. D. 24.

/ \ T/' II 77 „7„ on Tt'„ Ksc ii) CharitaUe Corporation v. Sut-
[m] » ebb V. Earle, 20 Eq. 656.

tonllim , 2 Atk. 400.

(«) Staples v. Eastman Co., (1896) (r) Re Forest of Dean Coal Co., 10

2 Ch. 303 ; 66 L. J. Ch. 682. Ch. Div. 480, 451.
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Their
liability.

Their powers. They have power to bind the company by any acts the

object of which is not " ultra vires " of the company : that

is to say, the scope of their employment as agents extends

to all transactions upon which the company itself is

authorised to enter ; save and except such powers as are

required by statute or the articles to be exercised, only

by the company in general meeting. The general

authority of directors is held to cover all such acts as

are reasonably necessary to the proper management of a

business (s).

The directors, however, have a double character. They

are, as has been said, agents for the company, and in this

respect their liability is, of course, to be determined by the

law of Principal and Agent. Directors cannot therefore

be made personally liable on a contract entered into on

behalf of the company (t).

As has already been seen, agents hold a fiduciary

position with respect to their principals, and thus directors

are in some degree trustees for the company of the powers

committed to them (t«). Beyond their authorised remune-

ration, they may not make a profit out of theii- office, as

for example by allotting to themselves shares which com-

mand a premium (v). In such an event any profit made

will belong to the company («). But provision may law-

fully be made by the articles for a director to deal with

the company and to retain profits thus made. In such

cases there must be full disclosure of the facts either to

the company, or at least, if the articles so provide, to the

co-directors (y).

Where also " promotion money " was, upon the first

allotment of shares, to be paid to the promoters, and the

'
' As trus-

tees" of their

powers.

(s) See, e.g., JRe West of England
Bank, Exp. Booker, 14 Ch. D. 317

;

Se Patent File Co., 6 Ch. 13.

{t) Ferguson v. Wilson, 2 Ch. 77.

(«) See remarks of James, L. J.,

in Smith v. Anderson, 15 Ch. D.
247, 275.

(v) York V. N. Midland Ry. Co.,

16 Beav. 485.

{x) Shaw Y. Solland, (1900) 2 Ch.
305 ; 69 L. J. Ch. 621.

(y) Dunne t. English, 18 Eq. 524
;

Erlanger v. JVew Sombrero Phosphate
Co., 3 App. C. 1218 ; Glmkstein v.

Barnes, (1900) App. C. 240 ; 69
L. J. Ch. 385.
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directors prematurely allotted shares, and paid £5,000 to

the promoters, who immediately paid to the directors £500

apiece, in the winding-up of the company re-payment of

that £500 was ordered from each of the directors [z).

But it must not he inferred from the fact of their holding

a fiduciary position that all the doctrines relating to

trustee and cestui que trust apply (a).

It has heen already said that where the shareholders

are aware that the directors are exceeding their legal

powers, and take no steps in the matter, they will he taken

to haye sanctioned what has heen done : yet in order to

estahlish this presumption, evidence of knowledge, or of

the means of knowledge of the facts, must he brought

home to each individual shareholder : and it is no part of

the shareholder's duty to look personally into the management

of the business. He is entitled to assume that the directors

to whom such management has heen entrusted are conduct-

ing it properly {b). A fortiori the same principle applies

in the case of strangers dealing with the company (c), who,

however, will not be protected if acting with actual or

constructive notice of any irregularity (d).

It is hardly necessary to say that the dii'ectors are liable For fraudu-

for their own fraudulent acts ; and the company will not ^^* *°'^'

be bound by a fraudulent and illegal agreement entered

into by the directors on its behalf (e). But the case may

be diSerent where, e.g., the fraudulent act or misrepresen-

tation has been made upon the company's behalf (/), and

has induced a third party to contract with the company.

(z) Madrid Bank v. Felly, L. R. Minbtg Co., L. R. 7 H. L. 869
;

7 Eq. 442. County of Gloucester Bank v. Mudry
fa) ^ee Me Faure Accumulator Co., Merthyr Co., (1895) 1 Oh. 629; 64

40 Ch. D. 141 ;
58 L. J. Ch. 48

;
L. J. Ch. 451.

Lord Bute' s Case, (l?i^2) 'i Ch.. WO
; fjji) Frmne v. Vnim Bank of

61 L. J. Ch. 357 ; Re Kingston Mistralia, 2 App. 0. 366.
Cotton Mill Co., (189R) 1 Ch. 331

; ,,„.,.,/. „
,

2 Ch 279 6ih J Ch. 673. (^) British American Telegraph Co.

{b) Stanhope's
'

Case, 1 Ch.' 161
;

-^.Albion Bank, L. R. 7 Ex. 119,

and see, also, Ashbury Carriage, fc.
1^2.

Co.'s Case, L. R. 7 H. L. 653. (/) Western Bank of Scotland v.

(c) Mahony v. Fast Solyford- Addie, L. R. 1 H. L. So. 145, 167.
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The company, moreover, will be liable for the false and

fraudulent misrepresentations of an agent acting in the

course of its business (g). Under the Directors' liability

Act, 1890 (h), directors are personally liable to subscribers

who take shares on the invitation of a prospectus for any

loss or damage sustained by reason of any untrae state-

ment in the prospectus, subject, however, to certaia restric-

tions in the Act contained, giving protection where there

have been reasonable grounds for believing such state-

ments to be true.

For negli- A director is also liable for negligence in. the perform-

^ ' ance of his duties (i). But mere imprudence in the

exercise of his powers will not subject him to personal

responsibility, unless the imprudence be so manifest as to

amount to " crassa negligentia," for directors actiag as the

company's agents are only bound to use the same prudence

as they would exercise under the same circumstances on

their own behalf ; and l£ authorised to do an act in itself

imprudent, they are not to be held responsible for its con-

sequences (Zr), nor will the Court visit directors with the

consequences of a mere error of judgment if they have

acted bona fide and intending what was best for the inte-

rests of the company (/). Even where a dividend was

declared in the erroneous but bona fide belief that profits

had been earned to justify it, the directors were, held to be

not liable (?w)

.

Appointment The subscribers of the memorandum of association have

generally the powers of directors, and must, in fact, have

them untn they have appointed other persons to the

office {n) ; and the signatures of two out of the seven

[g) Barwick v. English Joint Stock [I) Lagunas Nitrate Co. v. Lagunas
Bank, L. K. 2 Ex. 259. Syndicate, (1899) 2 Ch. 423 ; 68

(h) 53 & 54 Vict. c. 64. L. J. Ch. 699.

(i) Re General Light Co., Mar- (m) Me National Bank of Wales,

zcWi'sCase, 28'W. R. 641. (1899) 2 Ch. 629; 63 L. J. Ch.
(i) Overend and Gurney Co. T. 634 ; Re Kingston Cotton Mill, (1896)

Gibb, L. K. 5 H. L. 480 ; and see 2 Ch. 279 ; 65 L. J. Ch. 673.

Turquand v. Marshall, L. E. 4 Ch. («) Re Brighton Brewery Co.,

376. Swit'a Case, 37 L. J. Ch. 278,
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original subscribers of the memorandum have been held

to give a prima facie authority to an agent to bind the

company (o). The articles usually either name the first

directors or specially provide for their appointment. In

the case of companies formed since the Act of 1900, and

inviting public subscription, if the articles name the first

directors, sect. 2 of the Act requires the directors, before

the articles are registered or a prospectus naming them is

published, to file with the registrar a consent to act, and

either to sign the memorandum for their qualification

shares, or to file a contract in writing to take such shares.

It was provided by a former Act of Parliament {p) that Qualification,

every director should hold at least one share in the com-

pany, but the Statute of 1862 contains no such provision.

Where, however, as is almost always the case, the articles

of association require that every director shall be the holder

of a certain number of shares, then the acceptance of those

shares becomes a necessary qualification for the ofiSce of

director ; but the fact of his acting as director without

sufficient qualification did not under the former Acts

amount to a contract to take the qualifying shares [q).

By the Companies Act of 1862 [r), and generally by

the articles of association, it is provided that any defect

afterwards discovered in the appointment or qualification

of the directors, managers, &c. of a company, shall not

invalidate their past acts, the general effect of which

provisions may be taken to be that where the business of

a company is conducted in an ordinary business-like

manner, those persons who are allowed to hold themselves

out to the public as its agents or managers, will, whether

properiy appointed or not, have all the powers of such

280. See Sched. I. to CompanieB p. 56.

Act. 1862, Table A., Arts. 52, 53 ; / \ b m-i , t, „ „ , „„

Se Great 'Northern Salt Works, d ch^^ I t L J Ch 333
^^/ ^t^I'^ > f;^

^' ^F^^LT'hM Browne's Case, 9 Ch! 102 ;
Eewitt's

JV«r" B. l^at'err' 3^-. 2« Ch. D. 283
;
53 L. J. Ch.

(p) 7 & 8 Vict. c. 110, 8. 28.
•**"'•

See Buckley on Companies, 7tli ed. (r) S. 67.
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Eemimera-
tiou.

Quorum.

agents, &c. to bind the company, that is, that " as hettoeen

the company and persons having no notice to the contrary,

directors de facto are as good as directors de jure " (s), at

least until the invalidity of their appointment is estab-

lished {t). If the company issues a public prospectus, any

director named in the articles or the prospectus must

under the Act of 1900 take his qualification shares from

the company {ii) , and must obtain his qualification within

two months after his appointment, or such shorter time as

may be fixed by the regulations of the company («).

Failure to comply with the Act not only vacates the office

of director, but subjects the offender to a penalty of five

pounds a day.

The payment of directors is a matter to be determined

by the articles or by the company in general meeting.

Not being in the position of ordinary employes, if the

articles make no provision for remuneration, directors are

not entitled to claim remuneration according to the value

of their services (y). If the articles name a specific sum,

this cannot be exceeded even if all the shareholders know

the facts (s), but the amount named may be recovered by

action, or may be proved for in competition with other

creditors in a winding-up (a). Under the Act of 1900, if

a prospectus is issued it must state the provisions of the

articles as to the directors' remuneration (b)

.

What number of directors acting together have power

to exercise the various functions, e.g., of allotting shares,

making " calls," &c., and to bind the company by their

acts, is a matter to be determined by a reference to the

articles. Where, however, these do not prescribe what

proportion of the whole board of directors shall form a

(s) Mahmy v. East Solyford

Mining Co., L. R. 7 H. L. 869.

(t) Re Bridport Old Brewery Co.,

L. R. 2 Ch. 191.

(u) S. 2.

(x) S. 3.

{y) Dunston v. Imperial Gaslight

Co., 3 B. & Ad. 125.

(z) B.e Newman % Co., (1895) 1 Ch.
674 ; 64 L. J. Ch. 407 ; Re Oxford
Benefit Building Soe., 35 Ch. D. 5U2

;

56 L. J. Ch. 98.

(a) Re Lundy G-ranite Co., 26 L. T.
673 ; Exp. Bechwith, (1898) 1 Ch.
324 ; 67 L. J. Ch. 164.

. (4) S. 10 (b).
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" quorum," it has been decided that the numher who

usually act together for the company must be taken to

constitute one (c):

A director being an agent cannot delegate his powers Delegation of

except in so far as he is specially authorised to do so {d), P"'^™^-

for " Delegatus non potest delegare." But most companies'

articles authorise such delegation of the director's powers,

e.g., of allotment to a committee of some of their own
number (e) ; and there being such power, delegated autho-

rity will be presumed when one or two of the delegate

directors act by themselves in a matter properly within the

ordinary business of the company (/).

8. Winding-up.

The dissolution of the company as a working and

trading corporation may be brought about, as has been

already said, in one of two modes : that is, either by a

voluntary or compulsory " winding-up " of its affairs.

An order for the compulsory winding-up of a company Compulsory

may be obtained from the Court generally whenever such "«^"<ii^s-"P-

winding-up seems "just and equitable" (gr). Such an

order is commonly made when the company has not

commenced business for a year after its incorporation,

or suspends its business for a whole year, or is unable to

pay its debts (A), and in certain other cases (A) upon petition who may

presented for the purpose, after notice thereof by adver- P^titioii-

tisement (h), such petition to be presented either by the

(c) In re Tavistock Ironworks Co., (/) Totterdell v. Fareham Brick,

Lyster's Case, i Eq. 233. #«. Co., L. E. 1 C. P. 674.

(d) In re County Falatine loan and [g) Comp. Act, 1862, s. 79, eah-
Discoimt Co., Cartmell's Case, 9 Ch. u. 5.

691 ; and see Harris's Case, L. E. (A) As to which see Comp. Act,

7 Ch. 687. 1862, s. 80 ; Companies (Winding-

(«) See Table A., Art. 68. up) Act, 1890 (53 & 64 Vict. c. 63).
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Creditor.

Contributory company itself, or by any creditor, or by any contributory

wbo has been the holder of shares for a period of at least

six months during the eighteen months immediately pre-

ceding the •winding-up («), provided, at any rate, that he

has paid all calls due from him (/c) . The assignee of

debentures of the company which are secured by a trust

deed—the company assigning all their property to trustees

for the benefit of the debenture holders—may apply for a

winding-up order on the ground that the interest on the

debentures is in arrear {I). .On the other hand, any unpaid

creditor of a company which is in fact in a state of

insolvency, whose debt is ascertained and immediately

payable, is prima facie entitled as of right to such an

order (m) ; but where the petitioner can gain nothing by

it, or acts out of mere malice, and d fortiori where the

other creditors object, such an order will not be made,

nor if the petitioner's debt be of insignificant amount

or be hona fide disputed by the company, or if no satis-

factory evidence be adduced of the company's insol-

vency (;/).

The reasons which will induce the Court to mate a

" winding-up " order, in so far as the making of such an

order is left entirely to their discretion under the " just

and equitable " clause, cannot be exactly defined ; but the

Court will be loth to decide in the absence of any evidence

of insolvency, suspension of working, &o., and especially

at the instance of a shareholder, that the company shall

not be allowed to carry on its business (o) . For the share-

holder has by his right of attending meetings, voting, &c.,

a certain power of control over the affairs of the company,

Grounds of

petition.

(i) Unless the shares have de-

volved upon him by the death of a

former holder. See Comp. Act,

1867, s. 40.

ik) Re Crystal Heef Gold Mining
Co., (1892) i Ch. 408 ; 61 L. J. Oh.

208.

[I) In re Olathe Silver Mining Co.,

27 Ch. D, 278.

(m) In re Chapel Souse Colliery

Co., 24 Ch. D. 259 ; 52 L. J. Ch.
934 ; Re Combin-d TTeiqhing Co., 43
Ch. D. 99 : 69 L. J. Ch. 26.

(«) 1)1 re Gold Hill Mines, 23 Ch.
D. 210.

(o) Re langham Skating Rink Co.,

6 Ch. D. 669.
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and mere mismanagement or misapplication of the funds Mismanage-

on the part of the direotors will not, until it has produced

insolvency, give the Court authority to wind up the com-

pany, though such misconduct might be the subject of an

action (p). Nor will an " ultra vires " act meditated by a

majority of the company, for that may be restrained, on

the application of an individual shareholder, by injunc-

tion (q). But if the business of the company be one

which circumstances have made it impossible to carry on,

the Court will order a winding-up (/-). The Court will

not, however, enter into an enquiry as to the likelihood of

the business being profitably worked, or make an order

simply because the company is not prosperous, so long as

it is commercially solvent (.s) . The commonest ground of

application is inability of the company to pay its

debts. The Act of 1862 [() provides that a company

shall be deemed unable to pay its debts whenever a

creditor to whom it is indebted in a sum exceeding £50

has served on it a demand requiring payment of the sum

so due and the company has for a space of three weeks

neglected to pay, secure, or compound the same ; or when-

ever execution or other process issued on judgment is

returned unsatisfied. Apart from this it is sufficient to

prove inability by evidence.

It has already been observed (ti) that, both present and, who are con-

subject to certain restrictions, past members of the com- ti"b.itories.

pany are liable as contributories in the winding-up to the

extent of the amount unpaid upon their shares, or which

they have guaranteed to pay (,«). The determination,

{p) Me Anglo- Greek Steam Co., L. sup.

R. 2 Eq. 1. W S. 80.

[q) He Irrigation Co. of Frame, (u) See p. 658, supra.

Exp. Fox, L. R. 6 Ch. 176, 184. [x) Comp. Act, 1862, s. 38, the

(r) In re German Dale Coffee Co., precise effect of which upon the

20 Ch. D. 169 ; 51 L. J. Ch. 564 ;
two classes of contributories is

Re T. F. Brinsmead f Co., (1897) 1 elaborately discussed in Buckley

Ch. 406 ; 66 L. J. Ch. 290. on Companies, 7th ed., pp. 158—

(«) Ee Langham Skating Sink Co., 173.
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"Members."

Effect of

winding-up
order.

however, of the important question who are " memhers,"

past or present, of the company is not always a simple

matter. Persons who have signed the memorandum may
primcL Jacie be taken to be members, although there are

cases where the signature has been held not to involve

such liability (y). On the other hand, where a person in

the position of a promoter allows himself to be represented

as a director and shareholder on the prospectus, it Avill be

immaterial that his signature is not actually attached to

the memorandum (s). The Companies Act (a) defines as

a member " anyone who has agreed to become a member "
;

and under this section a director who accepts an office to

which " membership," or the holding of a certain number

of shares, is a necessary qualification, will, as a general

rule, be held to have so agreed (b). And it must be

remembered generally, that " a man may become a con-

tributory to a company hy his acts " (c), without legal

membership. It may be added that the members of the

company, in respect of their right as members to dividends

or profits, cannot compete in the winding-up with the

outside creditors of the company (d).

The effect of an order for the winding-up of the

company can only be learnt in detail from a perusal of the

Acts (e) ; but it may be said generally, that from the

moment of the making of the winding-up order, the com-

pany has no legal existence except for the purpose of

bringing its affairs to a speedy conclusion in the manner

best calculated to promote the interests of the creditors.

The liquidator—whether official or otherwise—who repre-

sents the company for the purposes of the winding-up is

practically empowered to do all acts conducing to the

(j/)
Smyth's Case, I. R. 2 Eq. 673.

(z) Palmer's Case, I. E. 2 Eq. 573.

(a) Comp. Act, 1862, B. 23.

(b) Miller's Case, see remarks of

Jessel, M. R., 3 Oh. D. 665.

(c) Spademan v. Evans, L. R. 3

H. L. 171, 208.

[d) Companies Act, 1862, s. 38,

sub-s. 7.

(«) Ibid. ss. 79—128 ; Winding-
up Act, 1890.
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atove result. Thus, it may be mentioned that, although Discharge to

the winding-up order is in itself a notice of discharge to servants.

the servants of the company (/), the liquidator may waive

this notice by continuing to employ them, in a case where

the immediate cessation of the company's business would

be improper and injurious, in which case, the employes

continue in their position under the original contract with

the company, and are entitled to notice of discharge in

pursuance thereto (</). In general, the same principle Contracts

applies to all the contracts of the company. If the
^^^^^^ ^"

liquidators elect to continue them, they are continued {h),

with all the incidents belonging to them. But a most

important principle to be kept in mind is that the property

of the company, wherever situated, becomes, from the date

of the winding-up order, the property of Us creditors (h).

The company suffers bankruptcy.

And by the Supreme Court of Judicature Act, 1875 (i), Rules of

it has been provided, that in the winding-up under the te°bserved
°

Companies Acts of 1862 and 1867 (now modified by the

Winding-up Act, 1890), of any company whose assets

prove insufficient for the payment of its liabilities, the

rules applied to individuals under the law of bankruptcy

shall, to a certain extent, apply in the case of bankrupt

companies. The effect of this enactment is, that with

regard to companies wound up since November, 1875 (k),

the rights of secured and unsecured creditors respectively,

and the rules as to priority of claims against the assets of

the company (l), and as to the administration of those

assets generally (m), are to be determined by a reference

to the Bankruptcy Act for the time being : the claims of

creditors against the estate of a bankrupt individual,

(/) Chapman's Case, L. E. 1 Eq. (i) 38 & 39 Vict. c. 77, s. 10.

346. m In re Joseph Suehe ^ Co., 1

(y) Se English Joint Stock Bank, Cli. D. 48.

Exp. ISarding, L. B. 3 Eq. 341. [l) Williams \. Hopkins, 18 Ch.

(A) See Wiltshire Iron Co. v. Great D. 370, 377.

Western Rail. Co., L. K. 6 Q. B. [m] Se Albion Steel Co., 7 Ch. D.
101. 547—549.
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or of a bankrupt company, being thus put upon the

same footing : though, with ' regard to the property

available for distribution, there would stUl be important

differences («).

(n) Se Withernsea Brickworks, 16 Ch. D. 337, 341 ; 50 L. J. Ch. 185.

As to the general principles of administration of estates of insolvent

companies, see In re DronfleU Silksione, ^e. Co., 23 Ch. D. 511 ; 52

L. J. Ch. 963 ; He London Metallurgical Co., (1895) 1 Ch. 758 ; 64 L. J.

Ch. 442.
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CHAPTEE V.

PARTITION AND THE SETTLEMENT OF BOUNDAEIES.

The j arisdiction of equity with respect to' both partition Origin of

and the settling of houndaries originated in the insufficiency ^^"^ ic ion.

of the common law remedy. As regards partition it is In partition,

true that proceedings might be taken at common law by

writ of partition ; but they were at a very early period

found to be inadequate and incomplete. Yarious and

complicated interests are often attached to the ownership

of real estate, and when the titles were in any degree

complicated, and discovery was needed to ascertain them,

the processes of law were very inapt to deal with them.

Moreover, Courts of law were content merely to declare

the rights of the parties, and were incapable of enforciag

a partition by means of mutual conveyances ; nor could

they regulate the appropriate and indispensable compen-

satory adjustments. For these and other similar reasons,

equity assumed a general concurrent jurisdiction with

Courts of law in all cases of partition. In so doing it

usually followed the analogies of the law, and decreed

partition in such cases as Courts of law recognised as fit

for their interference. Equity, however, did not limit its

jurisdiction to cases cognisable or relievable at law ; there

were many cases in which it interfered where law would

not have done so—for instance, where an equitable title

was set up. Now, by s. 34 of the Judicature Act, 1873,

the jurisdiction in cases of partition, which was formerly

common to Courts both of law and equity, is assigned

exclusively to the Chancery Division of the High Court.

S. XX
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In settlement With resiDGct to the Settling of boundaries, different
oun arie

. ^^.-g-^g ]xa,ye been alleged for the jui-isdiction. It is un-

doubtedly as old as the reign of Elizabeth ; but whether

arising from the intent to prevent multiplicity of suits at

law, or from the issuing of a commission at fii'st by request

or consent of the parties, and then on the application of

one party who should succeed in establishing an equitable

ground for requiring it, or whether it was founded by the

chancellors upon the basis of the actio finium regiindonim

of Eoman law, is disputed. Whatever its origin, the case

of Wa];e v. Conyers well illustrates its present character

and extent.

Compared. It resembles the remedy of partition in that the relief in

both cases is effected by similar machinery—namely, the

issuing of a commission with authority to inquire as to

the rights of the parties, and to settle them definitely

—

and for this reason the two subjects have been here classed

together. They differ, however, conspicuously in that

whereas partition is to those parties within its scope a

matter of right, the commission to settle boundaries will

not be granted unless it is claimed by virtue of some

equity superinduced by the act of the parties. It is

eminently dependent upon the discretion of the Court.
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I. Who may claim Partition.

1. At common law co-parceners only had a right to Co-paroeners,

compel partition. By the Statute of Partition («) joint joint tenants,

tenants and tenants in common of any estate of inheritance tenants in

in their own right, or that of their wives, might he compelled
°°™™°°-

to make partition between them, and by 32 Hen. VIII.

c. 32, s. 1, joint tenants and tenants in common for lives

or years are declared compellable to make partition in the

same way ; and this right may be still asserted, notwith-

standing the abolition of the common-law writ of partition

by 3 & 4 Will. IV. c. 27, s. 36 (5).

2. A decree of partition is a matter of right, and it has Tenants for

been held to be no objection to a bill that the interests of ^'

aU parties would not be finally bound by it. Consequently,

a decree may be obtained either by or against a person

having only a limited interest as a tenant for life (c), or

a tenant for life determinable on marriage (c?
) , or a tenant and for a

for a term (e) ; and where there are remaindermen who

may come in esse and be entitled, they will be bound by

a decree made against the tenant for life (/).

A tenant in tail may also obtain a decree for a par- Tenants in

tail.

(a) 31 Hen. 8, o. 1. (d) JSobson v. Sherwood, i Bear.

(b) Mayfair Property Co. y.John- 184.

sUm, (1894) 1 Clx. 508 ; 63 L. J. Oh. («) Barina v. Nash, 1 V. & B.

399. 551.

(c) Gmhell^. G., 6 Sim. 643. (/) Wills v Slnde, 6 Ves. 498.

xx2
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Claimants
must be
entitled in

possession.

Mortgagees.

PlaintiflE must
show title.

tition [g) ; and a partition between tenants in tail, thougli

by parol, binds the issue (h).

3. A person can only compel partition when entitled m
possession. A bill was held not maintainable by a joint-

tenant or tenant in common in reversion or remainder («')
;

nor could he, after biU filed, by acquiring possession and

amending his bill, have put himself in a better position.

Prior to the Judicature Acts the Court of Chancery

would not entertain a suit for partition where the legal

title was in dispute, and its decision would in effect be an

adjudication upon the legal right (A). But the same

reasoniug does not now apply, and the High Court has

ample jurisdiction to entertain a suit for partition, though

a question as to the legal title may be involved {I) .

4. A mortgagee of an undivided share may sue for fore-

closure and partition, and move for a receiver of the rents

of the undivided share of the mortgagor {m). And an

equitable tenant in common of lands in mortgage is entitled

to partition as against his co-tenant, notwithstanding that

he has possessed himself of the legal estate iu the whole

property by procuring a transfer of the mortgage (m)

.

5. The title of the plaintiff to an interest in the pro-

perty of which he seeks partition must be shown (o).

Where, however, there is only a small failure in the proof

of title, or the interests of the parties in the property are

uncertain, they may be ascertained by a reference, and

under the old practice this must have been done previous

to the commission issuing ; for, as is laid down in Agar v.

Fairfax [p), it was not the duty of the commissioners to

(y) BrooTc T. Bertford, 2 P. Wms.
618.

(A) Rose V. S., 2 Vem. 233,

cited.

(i) JSvans V. Sagshaio, 8 Eq. 469
;

5 Ch. 340.

(A) Ibid. ; Oiffard v. WilUmns, 5

Ch. 546 ; Slade T. Barlow, 7 Eq.

296.

[1) Waite v. Bingley, 21 Ch. D.
674, 681 ; 51 L. J. Ch. 671.

(m) Fall V. ElJclns, 9 W. R. 861.
(«) Waite V. Bingley, sup.

(o) Cartwright v. Pultney, 2 Atk.
380 ; Jope v. Morshead. 6 Beav. 213

[p) 17 Ves. 533.
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ascertain the proportions and rights of the parties ; their

duty commenced when these were ascertained. Uncertainty

as to the shares of the parties is, therefore, not an objec-

tion to partition, but only a ground for postponing it

until such shares have been ascertained.

6. Upon the same principles as in cases of partition, Dowress.

although dower was oi'iginally a mere legal demand, a

widow, being a joint owner, became entitled in equity to

an assignment of one-third of the lands of which her hus-

band was seised in fee or in tail, which her issue might

possibly have inherited. And since the Dower Act (q)

the right applies as well to equitable as to legal estates.

"Where the property in question is vested in trustees Trust for sale.

upon trust to sell at their discretion, the Coui-t has no

jurisdiction to order a partition. In such a case the

property is regarded in equity as converted into money, to

which the remedy of partition has no application (r).

But a similar reasoning does not apply where there is a

mere power of sale (s).

II. What is subject to Partition.

1. Freeholds have been always subject to partition
; Freeholds,

but previous to 4 & 5 Yict. c. 35 (amended by 21 & 22

Yict. c. 94), the Court of Chancery, though it could decree

specific performance of an agreement to divide copy-

holds (^),had no power to direct the partition of copyholds Copyholds.

or of customary freeholds. It was given, however, by

s. 85 of that Act (ii), which, though now repealed, is in

this respect re-enacted by the Copyhold Act, 1894 ix).

(y) 3 & 4 Will. 4, 0. 105. See 53 L. J. Ch. 701.

Mundy y. M.,2 Ves. jr. 122.
(,.) :BoUon v. TTard, i Hare, 530.

284 ; 23 ^b 200 ; 52 L. J Ch. 1 , ^^^>
^^^^

Taylor v. Grange, 15 %b. 165.

(s) Boyd T. AlUn, 24 Ch. D. 622
; («) 57 & 58 Viot. o. 46, s. 87.
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Leaseholds.

Manor
advowBOn.

2. Leaseholds, also, under 32 Hen. VIII. o. 32, s. 1, were

subject to partition dui-ing the term, at the instance of

the termor of an undivided share {y) ; but partition of

leaseholds was refused where the landlord might imme-

diately obtain an injunction to restrain the parties from

executing it by any act amounting to waste, or where the

Court could not protect one of the tenants in common

from a breach of covenant which might be committed by

the other (s).

3. A partition has been decreed of a manor (a) and of an

advowson {b) ; in the latter case the right to present being

sometimes given alternately, in others determined by

lot [b). Under the present law, however, a sale would

always be directed (c).

4. The Court has no power to decree partition of lands

out of its jurisdiction, for instance, in Ireland {d). The

principle of Penn v. Lord Baltimore (e) being limited to

judgments in personam, evidently does not apply to such a

dealing with the land itself as is involved in partition.

Commission,
when
directed.

III. Mode of effecting Partition.

1. It is not the ordinary practice for a commission to

issue for the purpose of making a partition. If inquiries

are necessary, it can be done in Chambers ; if not, in Court

at the hearing. There are many cases, however, in which

a commission may still be directed to issue in accordance

with the old practice of the Court, especially where the

interests of parties under disability are concerned; but

(«/) Baring v. Nash, 1 V. & B.

551.

(z) North V. Gianan, Beat. 342.

[a] Sparrow v. JFriend, 1 Dick.

348.

(b) Johnstone v. Baber, 6 De G.

M. & G. 439.
[c) See infra; Young v. T., 13

Eq. 175, note.

{d) Carteret v. Fettus, 2 Gh. Ca.
214 ; 2 Swanst. 323, n.

(c) Supra, p. 16.
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sometimes the Court would approve of a partition without

a commission even where infants were interested, upon

proper evidence of value (,/).

2. The inconvenience or difficulty in making a partition Difficulty no

has been held to be no objection to a decree (r/). The "^ijeotion.

consequences of this, previous to the Partition Acts,

were often sufficiently absurd. In Turner v. Morgan (h) Turner v.

there was a decree for the partition of a single house.
""•?*"•

The commissioners allotted to the plaintiff the whole stack

of chimneys, all the fireplaces, the only staircase, and

all the conveniences ux the yard. Exception was taken

to this by the defendant, but Lord Eldon said he did

not know how to make a better partition for them ; the

parties ought to agz'ee to buy and sell. But it has

never been deemed necessary that every house on an

estate should be divided, if a sufficient part of the whole

could be allotted to each ; and in making a partition the

Court would take the convenience of the parties into con-

sideration (/). If the commissioners can find nothing to

guide their discretion, they may cast lots ; if they cannot

agree, they may make separate returns, and the Court

may deal with them as it may think advisable («').

3. For the sake of convenience, in equity a recompense Reoompense.

has been made, either by a sum of money or rent for

owelty, or equality of partition (/«). Where one of the

parties had made improvements on the estate an inquiry was

directed as to the amount of compensation to be given {I).

Eights could not have been adjusted ia this manner

under the writ at law. And the commissioners themselves,

unless directed by a decree, have no power to award such

sums to be paid ; such power rests with the Court (m).

(/) Brassey v. Chahners, 4 De G. 446 ; Canning v. C, 2 Drew. 436.

M & G 628. {k) Clarendon v. Hornby, sup.

',

, -rrr T> A 1, /;SQ (') WilUoms V. W., 68 L. J. Ch.
{g) Warner v. Baynes, Amb. 589. g28.

\h) 8 Ves. 143 ; 11 Ves. 157. (m) MoU v. MansfieU, 15 Sim.

(i) Clarendon-v.Eornhy,'\.V.'Wms. 41.



680 PARTITION.

Eights of

third parties

not aflected.

Mutual con-

veyances.

In making a decree for partition, the equitable rights of

all the parties interested in the estate have been adjusted

;

for instance, effect has been given to an equitable lien on

the premises for improvements; and where one of a number

of joint owners has received more than his share of the

rents of the estate, the Court has directed an account (n)

.

4. A partition never affects the rights of third parties,

such as commoners or mortgagees; and persons having

such interests are therefore not necessary parties to the

suit (o) ; and though it has been laid down that the legal

title should be before the Court (p), this does not seem to

have been insisted on ; and now service of notice of a

decree under s. 9 of the Partition Act, 1868 (q), will be

sufficient to bind persons who formerly were made parties

ia the first instance.

5. After a partition in law no conveyances were requisite,

as the rights of all parties were concluded by the judg-

ment. But in equity, when the shares have been allotted

to the parties, the partition is perfected by reciprocal con-

veyances ; though in a case where the shares were minute

and complicated, the Court, in order to save expense, in-

stead of directiQg such conveyances, has declared each of

the parties trustee as to the shares allotted to the others of

them, and then vested the whole trust estate in a single

new trustee under the Trustee Acts, with directions to

convey to the several parties their allotted shares (r).

Where infants were parties, the conveyances were respited

until they came of age, and a day then given them to

show cause against the decree ; but now under the Trustee

Act, 1893 (s), s. 31, the Court may declare the infant, or

(n) Swan v. <S., 8 Price, 518
;

Story Y. Johnson, 2 Y. & 0. Ex.
686 ; Lorinwr v. L., 5 Madd. 363.

(o) Swan V. S., sup. ; Sinclair v.

James, (1894) 3 Ch. 554 ; 63 L. J.

Ch. 873.

(p) Miller v. WarmiMgton, 1 J. &

W. 493.

(?) 31 & 32 Vict. c. 40.
Ir) Shepherds. Churchill, 25 Beav.

21.

(s) 56 & 57 Vict. c. 53, re-enact-
ing and extending 13 & 14 Vict,
i;. 60, 8. 30.
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indeed any party to the action, a trustee oi the shares

allotted in severalty to others (t), or that the interests of

unborn persons who might claim under any party to the

action are the interests of persons who on coming into

existence would be trustees within the meaning of the Act,

and thereupon the Court may make a vesting order

relating to the rights of such persons as if they had been

trustees. The Lunacy Act, 1890 (u), makes similar pro-

vision in the case of lunatics.

681

IV. The Partition Acts.

Before the Partition Act, 1868, the Court had jurisdic- Sale before

tion ia a suit, even where infants were interested, if it
™^-*-<=*s-

appeared for their benefit, to direct a sale instead of a par-

tition, if it was desired by the parties suijuris (x). So a

sale was directed ia a case in which a married woman was

interested for her separate use without power of antici-

pation (y). But if one of several tenants in common
refused to sell, he could, whatever the consequences to all

parties, insist upon a partition (s).

The powers of Courts of equity ia dealing with actions

for partition have, however, been largely increased and

improved by the operation of the Partition Acts, 1868 and

1876, which are now to be read as one.

1. By s. 3 of the Act of 1868 («), it is enacted that " In a 3i & 32 Vict.

" suit for partition, where, if this Act had not been passed, "' *"' ^" ^'

" a decree for partition might have been made, then, if it

" appears to the Court that by reason of the nature of the

" property to which the suit relates, or of the number of

(t) Bowra v. Wright, 4 De G. & [y) Fleming y. Armstrong, SiBeav.
Sm. 265; Davis v. Ingram, (1897) 109.

1 Ch. 477 ; 66 L. J. Ch. 386. , , „ .„ ^ n w tj o^o
(«) 33 Vict. c. 5, «. 135. (') '^"^<" ^- ^' " ^- ^- 9*3.

(x) Davis Y. Turvey, 32Beav.554. (a) 31 & 32 Vict. c. 40.
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" parties interested or presumptively interested therein, or

" of the absence or disability of some of those parties, or of

" any other circumstance, a sale of the property and distri-

" bution of the proceeds would be more beneficial for the

" parties interested than a division of the property between

" or among them, the Court may, on the request of any of

" the parties interested, and notwithstanding the dissent or

" disability of any others of them, direct a sale of the pro-

" perty accordingly, and may give all necessary or proper

" consequential directions."

and s. 4, 2. By s. 4 :
" In a suit for partition, where if this Act

" had not been passed a decree for partition might have
" been made, then if the party or parties interested indi-

" vidually or collectively to the extent of one moiety or

" upwards in the property to which the suit relates request

" the Court to direct a sale of the property and a distribu-

" tion of the proceeds, instead of a division of the property

" betAveen or among the parties interested, the Court shall,

" unless it sees good reason to the contrary, direct a sale of

" the property accordingly, and give all necessary or proper

" consequential directions."

compared. 3. The distinction between these two sections requires

careful notice. The former gives power to the Court to

direct a sale on the request of any of the parties interested,

if, in the opinion of the Court, a sale would be more bene-

ficial than a division of the property. The latter provides

that if the parties interested to the extent of a moiety or

upwards request a sale, the Court shall sell, unless it sees

good reason to the contrary. Thus if the party or parties

requesting a sale are iaterested in less than a moiety of

the property, it is for them to prove to the Court that a

partition cannot reasonably be made ih) ; and if they suc-

ceed ia this the Court may so decree. This avoids the

recurrence of any such difficulty as that in Turner v.

(S) Dyer v. Paynter, 33 W. R. 806.
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Morgan [c). But if the party or parties praying a sale

have a moiety or upwards of the interest, then the advan-

tage of a sale is prima facie presumed, and the burden of

proving that it is not advantageous is on those who
oppose it {d)

.

In a case under s. 3 the Court only regards the question

as to whether a sale would or would not be " more bene-

ficial " for the parties interested in a pecuniary view, and

it will not go into questions of sentiment (e). If the

advantage of a sale is established, the Court is not

restrained from granting it by the fact that only a small

proportion of the parties interested request a sale (,/"). In

simple cases, where the value of the property is small, the

Court may order a sale at the trial, on being satisfied as

to the parties interested, without inquiry (^7) ; but the

general rule is for an inquiry at chambers to be directed.

Under this section, also, orders for sale have been made at

the request of infants (A) and manied women (i).

Under s. 4 it is imperative on the Court to order a sale,

unless it sees good reason to the contrary. The mere

fact that the owners of the other moiety oppose the sale is

not a reason to the contrary (A), nor is the fact that the

income of an infant defendant interested in a moiety might

be materially diminished by a sale (/), nor that the owner

of one moiety is a yearly tenant of the whole property,

and occupies it for commercial purposes and resides

thereon {m). In a case in Ireland, it has indeed been laid

down that the only good reason to the contrary is to

(c) Supra, p. 679. France v. F., ibid. 173 ; Grcme v.

(d) I)rinlcwater\.EatcUffe,20'E(i. Comyn, 18 Eq. 387.

530 ; Pemberton v. Barnes, 6 Ch. u\ jja^ig t. WietUshach, cited, 18
685 ; Eowe v. Gray, 5 Ch. D. 263. Eq. 388.

(e) Drinhwater v. Eateliffe, slip.
(^) Pemlertm v. Barms, 6 Ch.

(/) Pemberton v. Barnes, sup. ; 685, 694 ; Porter v. Lopes, 7 Ch. D.
Allen V. A., 21 "W. E. 842. 358.

(jl)
Wood v. Gregory, 43 Ch. D. {I) Mowe v. Gray, sv^.

82 ; 39 L. J. Ch. 232. \m) Wilkinson v. Joherns, 16 Eq.
(A) Yowng v. J., 13 Eq. 175, n.

;

14.

683
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show affirmatiYely that there is no difficulty in making an

actual partition (m).

5 5 4. Section 5 enacts that "In a suit for partition, where

if this Act had not been passed a decree for partition

might have been made, then if any party interested in

the property to which the suit relates requests the Court

to direct a sale of the property, and a distribution of the

proceeds, instead of a division of the property between or

among the parties interested, the Court may, if it thinks

fit, unless the other parties interested in the property,

or some of them, undertake to purchase the share of the

party requesting a sale, direct a sale of the property, and

give all necessary or proper consequential directions ; and

in case of such undertaking being given, the Com-t may
order a valuation of the shares of the party requesting

a sale in such manner as the Court thinks fit, and may
give all necessary or proper consequential directions."

and s. 6,
-^d t>y s. 6 :

" On any sale under this Act, the Court

may, if it thinks fit, allow any of the parties interested

in the property to bid at the sale on such terms as to

non-payment of deposit, or as to setting off or accounting

for the purchase-money, or any part thereof, instead of

paying the same, or as to any other matters as to the

Court seem reasonable."

explained. The construction to be put upon s. 5 was explained

by Sir G. JesseU, M.E., in BrinJnvater v. RatcKfe (o),

where it is pronounced to apply to a case not coming

under s. 4, inasmuch as a moiety do not apply for sale,

nor under s. 3, inasmuch as the Court is here supposed to

see no reason for preferring a sale to a partition ; in other

words, to a case where parties representing less than a

moiety apply for a sale, but do not succeed in showing that

it is more beneficial than partition. In such circumstances

s. 5 confers a new power on any party to apply for a

(«) In re LangdaWs Estate, 5 I. R. E. 572.
(o) 20 Eq. 630.
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sale, and declares that he is entitled to it unless the other

parties interested, or some of them, undertake to purchase

the share of the pai-ty requesting a sale. In short, if one

party, whatever his interest or reason, desires a sale, the

parties objectiag must, if the Court thinks fit, either with-

draw their objections, or else be prepared to buy his share.

But there is nothing to compel a man to sell his share, and

it is open for a party requesting a sale, on an offer being

made to purchase his interest, to withdraw his request (p).

S. 5, in fact, gives an entirely new power to any party

who is prepared to sell his own interest, to insist upon and

obtain a decree of sale, unless some one is williag to buy

his share, but does not give to the Court power to compel

any party interested to sell his share at a valuation ; and

if the party rejects the offer of a valuation, he still has his

common law right to a partition, and all rights conferred

by the other sections of the Act, as far as he can bring

himself within them (q) . If no party undertakes to pur-

chase the applicant's share, the Court may exercise its

discretion, and is not bound to decree a sale (r).

As to s. 6, though as a general rule parties having the Conduct of

conduct of a sale are not allowed to bid, this has sometimes ^^^^'

been allowed («) . The more proper course, however, would

seem to be to give the conduct of the sale to some third

person, if the parties desire liberty to bid {f). A sale out

of Court wiU only be directed under strict conditions (m)
;

but under Order 51, rule 1 a, with a view to avoiding

expense or delay, a sale out of Court may be dii-ected, the

proceeds of sale being brought into Court.

(p) Williams v. Gmnes, 10 Ch. 45 ; 67 L. J. Ch. 1049.

204. («) Pennmgton v. Dalbiac, 18 W.
[q) See Pitt v. Jones, o App. C. ji_ 684.

Ch. D. 548 11 Ch. -U- 78, y^ere
269 ; Field v. Sracup, (1894) 1 Ch.

the whole of the vexed question is- gg 'gg ^ j ^^ ^ ^ >

fuUy considered and authoritatively '

decided. («) JPitt v. White, 57 L. T. 650
;

Ir) Richardson v. Feary, 39 Ch. D. Re Stedman, 58 L. T. 709.
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S. 9. 5. S. 9 was designed to avoid the diiEeulties which had

previously often arisen from the non-joinder of all parties

interested in the suit. But it was found ineffectual, and

in consequence its amendment formed a conspicuous

feature of the Act of 1876.

Doubts 6. The following douhts which had arisen under the

the a!t™/"'' administration of the Act of 1868 led to fresh legislation :—
1868. It was questioned whether a decree could he made for

sale of an estate if the hill contained no prayer for parti-

tion, unless it were added by amendment (x).

39 & 40 Vict. To meet this, s. 7 of 39 & 40 Yict. c. 17, enacted that
'' '

'
^' ' an action for partition should include an action for sale and

distribution of the proceeds, and that it should he sufficient

to claim a sale, and not necessary to claim a partition.

It having been held that a married woman could not

enter into an undertaking to purchase under s. 5 of the

Act of 1868 unless her husband joined therein, it was

S. 6. enacted by s. 6 of the Act of 1876 that in an action for

partition a request for sale might be made on an under-

taking to purchase given on the part of a married woman
or other person under any disability by the next friend or

other person authorised to act on behalf of such person;

but that the Court should not be bound to comply with

any such request or undertaking on the part of an infant

unless it appeared that the sale or pm-chase would be for

his benefit (y). Under this section a partition action may
be brought by a person of unsound mind, not so found,

by his next friend (s).

Notwithstanding s. 9 of the Act of 1868, considerable

difficulty arose in cases where persons interested were out

of the jurisdiction, it being held that no sale could be

ordered unless every person interested in the property was

either a party to the cause or had been served with notice

[x) Teall V. Watts, 11 Eq. 213. D. 612 ; 50 L. J. Oh. 620 ; .

ton V. Sartley, 14 Oh. D. 630.

[y] See Grange y. White, 18 Ch. (s) Porter v. P., 37 Ch. D. 430.
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of the decree {a). And where a decree for sale had been

made in the absence of such parties, the Court refused to

allow it to be acted upon until notice of the decree had

been given them by advertisement (h) . The Court also

refused to decree a sale in the absence of a married woman
whose share in the property was vested in trustees (c).

These decisions led to s. 3 of the Act of 1876, wliich S. 3.

gave the Court discretion to dispense with service on

persons whom the Act of 1868 required to be served,

where service was impracticable, or could only be effected

at an expense disproportionate to the value of the property,

and to direct advertisements to be published instead of such

service ; and it was provided that after the expiration of

the time limited by the advertisement such persons should

be bound by the proceedings in the action, and that the

Court might then direct a sale.

Ss. 4 and 5 made provision for the payment into Court,

fm'ther disposal, and ultimate distribution of the purchase-

money, in cases in which service had been thus dispensed

with.
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V. Costs.

The rule laid down in Agar v. Fairfax {d) was that

no costs would be given until the commission—that is to

say, until the hearing—but that the subsequent costs of

issuing, executing, and confirming the commission should

be borne by the parties in. proportion to the value of

their respective interests, without any costs of the sub-

sequent proceedings. It has been held that under the

Partition Act, 1868, s. 10, the Court is not bound by

(a) Hurry y. H., 10 Eq. 346. 360 ; 50 L. J. Ch. 272.

(4) Peters v. Bacon, 8 Eq. 125. (c) Doddsv. Oromw,20Ij.T.10i.
See Fragnell v. Batten, 16 Oh. D, (d) 17 Ves, 533.
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the old rule, and may now exercise its discretion (e).

Sometimes the old rule has been followed (/), hut the

general rule now is that the entire costs should he home

by the parties in proportion to their interests as declared

by the decree {g). This is, however, subject to the dis-

cretion of the Court under the influence of special cir-

cumstances. The general rule is that, although there may
be incumbrances, only one set of costs is allowed out of

each share (A).

(«) Simpson v. Sitchie, 16 Eq. Samphreys v. Jones, 31 ib. 30.

103. {h) Catton v. Banks, (1893) 2 Ch.

(/) Wilkinson v. Joberns, 16 Eq. 221 ; 62 L. J. Ch.. 600 ; Langrish t.

14. Vase, W. N. (1901) 124 ; 84 L. T.

{g) Cannon v. Johnson, 11 Eq. 90
;

761 ; but see Belcher v.

Ball T. Kemp- Welch, 14 Ch. D. 512

;

45 Ch. D. 510.
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Section II.

—

Settlement of Botjndakies.

I. Ownership of Soil must be in question.

II. Proof of Defendanfs Possession and Plaintiff's Title,

and necessity of Equitable Relief

III. There must be Special Equitable Groundfor Relief

We learn from the leading case of Wake v. Conyers [a)

some of the essential conditions which are required to

create a jurisdiction as to the settlement of boundaries

—

conditions which are not rendered obsolete by the Judi-

cature Kci{h).

I. There must be a bona fide dispute as to the ownership Soil must be

of the soil itself.
^^''^•

Thus the Court will not issue a commission to ascertain

the boundaries of a parish in order to settle a dispute as to

tithes (c) or rates {d). There being such dispute, relief

has been granted where a part of the land in dispute

belonged to a charity, and could not be ascertained with-

out inquiry (e). The Jm'isdiction has been held to extend

to the colonies (/) ; but in principle this seems doubtful {g).

An owner of a rent has been held entitled to equitable Owner of rent

assistance, " on usage of payment," where in consequence ^'^ ®^^ '

of the confusion of boundaries or otherwise, the particular

lands on which the rent was charged could not be fixed

(a) 1 Eden, 331 ; 2 W. & T. L. C. (e) Att.-Gen. v. Bowyer, 5 Ves.

405. 300.

ib) Zascellesv. Butt, 2 Cb..!), 588. l j:\ m n l rr it i v o n
U Atkins V. mtton, 2 Anet. 386.

ch' 114
^' ^^ ^^' ^^'^'^^

{d) St. Luke's v. St. Leonard's, 1

Bro. C. C. 40. ((/) See sup. p. 17.

S. Y Y
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PlaintifE must
prove defen-

dant's posses-

sion and his

own title.

There must he
equitable

ground for

relief.

Fraud.

Confusion
caused by
tep.ant.

upon (A). But the plaintifi must be aUe to fix upon some

part of the land, and say that it is part of the land sought

to be charged («').

ir. In order to claim relief, it is necessary for the plam-

tiS to show that some portion of the land the boundaries

of which are alleged to be confused is in the possession of

the defendant {k) . He must also establish, by the admis-

sion of the defendant or by evidence, a clear title to some

land ia the defendant's possession [1). He must also show

clearly that without the assistance of the Court the

boundaries could not be found {m), or at least that, failing

the assistance of equity, a multiplicity of legal actions

would be occasioned (n).

III. The jurisdiction as to the settlement of boundaries

has been very jealously limited to cases in which some

equity is superinduced by the act of the parties. It is

important to inquire, therefore, what acts constitute a

sufficient ground for the jurisdiction.

If the confusion has been occasioned not by the negli-

gence of both, but by the fraud of one of the parties, as

by his ploughing or digging too near the other, with the

intention of obliterating the boundaries, the Com't has

jurisdiction (o).

Where such a relation exists between two parties as

that of tenant and landlord, which makes it the duty of

the tenant to preserve the boundaries, if he permits them

to be destroyed, so that the landlord's land cannot be dis-

tinguished from his, and specifically restored, he will be

compelled, even in the absence of fraud on his part, to

substitute land of equal value ; and the land or its value

(A) D. of Leeds t. Powell, 1 Ves.

sr. 171.

(i) Mayor, ^-o. of Bmingstolce v.

Bolton, 3 Drew. 50, 63.

[k) Att.-Gen. V. Stephens, 6 De
G. M. & a. HI, H9.

(/) Godfrey v. littel, 1 Euss. &
My. 59 ; 2 ib. 630.

[m) Miller v. TVarmington, 1 J. &
W. 491.

(n) Bouverie v. Prentice, 1 Bro.
C. C. 200.

(o) Bute V. GUmorqan Canal Co.,

1 Ph. 681 ; Spike v. karding, 7 Ch.
D. 871.



SETTLEMENT OF BOUNDAKIES.

may be ascertained by commission (^). And it seems

that the same result would follow if the confusion was

occasioned by a tenant for life (q). The remedy has been

applied in the case of copyholds (r) . Where a confusion

of lands was occasioned by a devisor, and they came into

the hands of parties whose duty it was to ascertain the

boundaries, a person entitled to part of such lands was

allowed to come into equity to establish his claim («).

Relief will be granted not only against a party guilty of

such neglect or fraud, but also against all claiming under

him, either as Yolunteers or purchasers with notice {t)

.

(p) Att.-Gen. y. FidUrton, 2 V. {r) &aW« v. Coofe, 43 Ch. D. 519
;

& B. 264 ; Brown y. Wales, 15 Eq. 59 L. J. Ch. 259.

142. (s) Kicks v. Eastings, 3 K. & J.

(}) Att.-Gen. y. Stephens, 6 De 701.

G. M. & G. 133. (t) Att.-Gen. v. Stephens, sup.

691

Y Y 2
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CHAPTBE VI.

SPECIFIC PERFORMANCE.

Section I.

—

Principles of the Jurisdiction,

I. Generally.

II. Grounds for refusing Relief.

1. From the Nature of the Contract.

2. From the Conduct of the Plaintiff.

III. Statutory Modifications of the Jurisdiction.

General prin-

ciples of the
jurisdiction.

Kemedy at

law must be
inadequate.

I. The remedy for a breach of contract at common law

is personal only; the sole redress which it affords to a

disappointed party is damages. Consequently, as far as

the common law remedy is concerned, it is open to a con-

tracting party either to perform the contract or to pay

damages, and to choose between these two courses at his

pleasure. Equity, on the other hand, has regarded such

a remedy as in many cases inadequate; and, deeming a

contracting party bound in conscience to do exactly what

he has agreed to do, has exercised its authority to compel

the Special Performance of such agreements.

But it is not in every case that equity will thus interfere.

The ground of its jurisdiction being the inadequacy of the

remedy at law, it follows as a general principle that where

damages at law will give a party the full compensation to

which he is entitled, and will put him in a position as

beneficial to him as if the agreement had been specifically

performed, equity will not interfere.



GENEEALLY. 693

The iurisdiotion is not, however, dependent upon or Equity re-

affected hy the form or character of the contract. It gubstanoe,

Buffioes that the transaction in substance amounts to and °°* t^^ *°'""'-

is intended to be a binding agreement for a specific

object. Thus, if a bond with a penalty is made upon con-

dition to conTey eertaia lands upon the payment of a certain

price, it will be deemed in equity an agreement to convey

the land at all events, and not to be discharged by the

purchaser's election to pay the penalty, although it has

assumed the form of a condition only (a). It suffices that

the primary object of the parties is the transfer of the pro-

perty, and if that requires specific performance, the penalty

wUl be regarded only as a security for its attainment (b).

Further, the exercise of the jurisdiction of equity to The jurisdio-

grant specific performance is always discretionary. The
oretionary.

mere fact that the legal remedy is not adequate relief for

the breach of a contract is not in itself sufficient to give to

a plaintifE a claim as of right to the assistance of a Oom-t

of eqiiity. The Court will always look at all the facts of

the case, and will direct or refuse its action accordingly

;

and it may well be that something in the circumstances

of the case, or in the position or conduct of the parties,

will prevent the granting of the relief where the nature of

the agreement would seem to afford good ground for

seeking it.

II. Before proceeding, therefore, to particularly examine General

the operation of the doctrine of specific performance, it fef°i]^hi^°

will be convenient to inquire what are the circumstances specific per-

which will, on general grounds, induce equity to refuse its

assistance. These circumstances relate either to the nature

of the contract or to the conduct of the parties.

1. From the nature of the contract.

(1.) The agreement must be a legal one. Agreement

There is clearly no jurisdiction in equity to enforce an
™^^* ^^ ^^^^^'

(a) French v. Macule, 2 Dr. & W. 269, 274, sup. p. 248.

(J) Story, 715.
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agreement which the law will not recognise at all. It is,

as we shall see, often a ground for equitahle relief that

there is no remedy at law owing to the neglect of some

formal provision, such as the writing or signature of a party,

while nevertheless the circumstances are such as to render

it inequitable for the party to avail himself of such a

defence, and thus to refuse performance. But it is obvious

that the neglect of such a legal provision cannot make a

contract any better than it would have been if that pro-

vision had been complied with. Thus, though the Court

will in some cases enforce parol arrangements in the nature

of a trust, it cannot do so when the trust or understanding

is designed to compass what is illegal—as, for instance, to

hold land for the purposes of a charity in evasion of the

Mortmain Acts (c), or agreements in restraint of trade {d).

Nor wiU it enforce an agreement which would result in

the commission of a fraud, or which calls upon a man to

do what he is not competent to do (e), still less an immoral

agreement. Where a contract has been divisible, part

being legal and part illegal or impracticable (/), the legal

part has been enforced (g) . Specific performance has been

refused when to enforce it would be to compel the defendant

to commit a breach of a prior agreement with another

person (h), and where performance would give rise to a

fraud on the public (»').

On good con- (2.) On the same principle, an agreement without con-
sideration. -J I.- J. 1 J- 1 p • , 1

sideration cannot be enforced—as, tor instance, where a

• person by voluntary settlement covenants to convey lands,

and afterwards refuses to do so, or disposes of the lands

otherwise by his will (k). Here, again, none of the circum-

stances which constitute a claim upon equity for assistance

(c) StickUnd v. Aldridge, 9 Ves. (a) Odessa, &c. Co. v. Mendel, 8
516. Ch. D. 23S.

(d) Sup. p. 195. (A) Willmott v. Barler, 16 Ch. D.

U) Sarnett^.YeUdmg.l^.k'i^. ^^;.v ^ ^ ,, ,,„/-,, -r. „„-
kaV

"' W Poffl! V. ifarsA, 16 Ch. D. 395 ;°^^-
50 L. J. Ch. 287.

(/) Wilkinson v. Clements, 8 Ch. (/c) Jeffenjs v. J., Cr. & Ph. 138,
96. 141.
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can make the agreement any stronger than it would have

been at law.

(3.) There must he a completed agreement, and the Complete,

terms of it must he certain and unambiguous (1). But in ambiguous,

some cases where the evidence was in some respects contra-

dictory, the Com-t has decreed performance, at the same

time directing inquiries to ascertain the precise terms about

which the parties differed (?«) ; and it is not necessary to

prove terms which are immaterial

—

e.g., an agreement to

do an act which has been already done, or which would be

enforceable apart from such stipulation (n).

(4.) Equity will not interfere to assist a contract which Reasonable,

is unreasonable or prejudicial to third parties interested in ^°^j^°i fj*^'

the property (o), and though mere inadequacy of con- third persons.

sideration is not of itself a sufficient ground for refusing

specific performance (p), equity has refused to enforce

where to do so would work great hardship on the defen-

dant {q), or would cause a forfeiture (r), and also where

there were depreciatory conditions in a sale by trustees («)

;

but in general if hardship is made a ground of defence,

it ought to be proved that it existed at the date of the

contract (/).

(5.) A contract will not be enforced when future litiga- Not produc-

tion is likely to result from its performance—for instance,
^^tation*^^'^

forcing a doubtful title, or even what is called " a good

holding title" (u) upon a pm-chaser (a;), or where there

{I) Swaislandv.Dmrskt/,29Besir. 600 ; 8 Beav. 103 ; Watson v. Mars-

430 ; Tatham v. Flatt, 9 Ha. 660
;

ton, i De G. M. & G. 230.

Taylor t. Portington, 7 De G. M. & ()•) Feacock v. Fenson, 11 Beav.

G. 328 ; Fattle v. Sornibrook, (1897) 355.

1 Cb. 25 ; 66 L. J. Cb. 144. (s) Furm v. Flood, 28 Cb. D. 586
;

[m) MortimerY. Orchard, 2Vea. jr. 25 ib. 629 ; 54 L. J. Cb. 370.

243 ; Chattock v. Muller, 8 Cb. D. (f) Webb v. L. ^ F. S. Co., 9 Ha.
177. 129.

(n) Gregory v. Mighell, 18 Ves. («) NbttinghamFrickCo.y. Sutler,

328. 16 Q. B. D. 778.

(o) Thomas v. Dering, 1 Keen, (x) Rogers v. Waterhouse, 4 Drew.
729 ; Beeston v. Stutely, 6 W. K. 329 ; Farkin v. Thorold, 16 Beav.
206. 1^ 59, 67 ; Lauirie v. Lees, 7 App. C.

[p] Saywood v. Oope, 25 Beav. 19 ; 51 L. J. Cb. 209 ; Me Briggs v.

.140 ; Sullivan v. Jacob, 1 Moll. 477. Spicer, (1891) 2 Cb. 127 ; 60 L. J.

{q) Wedgwood v. Adams, 6 Beav. Cb. 514.
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Possible of

performance.

The plaintifE

must come
with clean

hands,

are other conflicting claims likely to harass the pur-

chaser {y).

(6.) Nor will specific performance be decreed of a con-

tract which it is impossible to perform, or the material

terms of which the Court has it not in its power to

enforce (z) ; as, for example, a contract involving personal

skill, or incliaation {a).

2. As to the conduct of the parties.

(1.) It is a general rule of equity that a plaintiff must

come with clean hands. The Court will never countenance

fraud. If, therefore, a plaintifE has been guilty of any

wilful misrepresentation, or fraudulent suppression of the

truth, or has put forth misleading particulars or con-

ditions (b), he will get no relief (c). And if he has ob-

tained the agreement by misrepresentation, he will not

be able to get specific performance on waiving the part

affected by the misrepresentation, and asking for per-

formance pro tanto. Such conduct operates as a personal

bar id). But a mere indefinite misrepresentation, such as

ought to put a person upon inquiry, will not so operate {e)

.

So, also, though suppression of truth maybe a bar (/), the

mere suppression of acts having been done by the plaintiff,

when the defendant must have known they were done by

somebody, is not sufficient {g). So if the plaintiff has

induced the defendant to take too much drink, and then

taken advantage of him, not only would specific perform-

ance be refused, but the contract would be rescinded (Ji) ;

(y) Fegler v. White, 33 Beav.
403.

(2) Green v. Smith, 1 Atk. 572,

573 ; Waring v. M. S. # L. S. Co.,

7 Ha. 483, 492 ; Mipgrave v. Case,

28 Ch. D. 356 ; 54 L. J. Ch. 399.

(a) Ltonley v. Wagner, 1 De Gr.

M. & G. 604.

(b) Brewer v. Brown, 28 Ch. D.
309 ; 54 L. J. Ch. 605 ; Re Beyfus

and Masters, 39 Ch. D. 110.

(c) Brysdale v. Mace, 5 De G. M.
& 6. 103 ; Falcke v. Gray, 4 Drew.

651 ; Flayford v. P., 4 Ha. 546
;

Re Davis and Cavey, 40 Ch. D. 601

;

68 L. J. Ch. 143 ; Stewart v. Ken-
nedy, 15 App. C. 75.

id) Clermont v. Tashirqh, 1 J. &
W. 112.

(e) Fenton v. Browne, 14 Ves. 144
;

Attwood V. Small, 6 C. & F. 232.

(/) Shirley v. Stratton, 1 Bro. C.
C. 440.

{g) Saywoody. Cope, 25 Beav. 140.
(h) Cooke V. CUyworth, 18 Vea.

12.
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and if, though the plaintiff were innocent of inducing the

defendant to drink, he was so intoxicated as to be incapable

of exercising sound judgment, that would alone prevent a

decree for specific performance («'). Reference may be

made to the chapter on Fraud for the fuller analysis of con-

tracts viewed with disfavour in equity on such grounds as

are here mentioned. If a contract is such that equity

win rescind it as fraudulent, a fortiori, it will refuse specific

performance.

(2.) Vigilantihus non dormientihus cequitas suhvenit.

A plaintiff must come within a reasonable time with his and promptly,

demand. Laches will disentitle him to assistance (Jc).

Especially is this the case when the subject-matter of the

contract is an article of fluctuating value ; so that delay

may greatly change the aspect of the bargain {I)

.

III. It win be convenient also here to call attention to statutory

certain statutes which have- affected the jurisdiction in ™o^ca,tions
> of the juns-

these matters, particularly the Chancery Amendment Act, diction.

21 & 22 Viet. c. 27, commonly known as Lord Cairns' Act.

(1.) By this statute, which took effect from and after Caims' Act,

the 1st of November, 1858, it is enacted that in aU ^_^ gl^^
^'''*"

cases in which the Court of Chancery has jurisdiction to

entertain an application for an injunction against a breach

of any covenant, contract, or agreement, or against the

commission or continuance of any wrongful act, or for the

specific performance of any covenant, contract, or agree-

ment, it shall be lawful for the same Court, if it shall think

fit, to award damages to the party injured, either in addi-

tion to or in substitution for such injunction or specific

performance, and such damages may be assessed in such

inanner as the Court shall direct. It also provides means

(i) Oragg Y. Holme, cited 18 Ves. 640 ; Eads v. Williams, i De Gr. M.
14 ; but see Lightfoot v. Heron, 3 & G. 674, 691 ; Levy v. Stogdon,

T. & C. Ex. 586. (1899) 1 Ch. 5 ; 68 L. J. Ch. 19.

Uc) Moore v. Blake, 1 Ball & B. {I) Follard v. Clayton, 4 K. & J.

62 ; Smith v. Clay, 3 Bro. C. 0. 462.
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for the assessment of damages and the trial of questions

of fact either by a jury before the Court itself or by the

Court alone, or for the assessment of damages by a jury

before any judge of one of the Superior Courts of Common
Law at nisi priiis, or before the sheriff of any county or

city.

With reference to the construction and application of

this Act, the following points seem to be settled :—
Effects of this (i.) That the statute does not extend the jurisdiction of

the Court to cases where there is a plain common law

remedy, and where before the statute it would not have

interfered (m). In other words, the Court could not under

the Act award damages save in cases where it had jurisdic-

tion to decree specific performance. It could give damages

in lieu of, or in addition to, specific performance ; but this

ability brought no new matter within the principle of spe-

cific performance («).

(ii.) Where, however, the Court has jurisdiction to grant

specific performance, it may award damages for non-per-

formance of part of the contract, in respect of which part

it could not have enforced specific performance. For

example, though, as we shall see, there is no jurisdiction

to decree specific performance of a contract to build a

house, the remedy at law being complete, yet if a plaintiff

asks for specific enforcement of an agreement whereby he

undertook to grant and the defendant to take a lease as

soon as the defendant should have built a new house on

the land, the plaintiff may be awarded damages for the

non-building of the house at the same time that he

obtains a decree for specific performance of the agreement

to accept a lease (o).

(iii.) A plaintiff will not be entitled to damages if he

{m) Wicks V. Sunt, Jolms. 372, 270 ; Zavert/ v. Pursscll, 39 Ch. D.
380. 508 ; 57 L. J. Ch. 670.

(«) Sogers T. Ohallis, 27 Beav. (o) Somnes v. Sdge, Johns. 669
;

] 75 ; Zewers v. Shaftesbury, 2 Eq. WillAiison v. Clements, 8 Ch. 96.
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has done any act, or has been guilty of any laches, which

would disentitle him to specific performance {p).

(iv.) Though, as a general rule, damages will be

awarded only as incidental to granting specific perform-

ance or an injunction, yet damages may be given where

the evidence is insufficient' to procure a mandatory in-

junction {q).

(v.) The power to give damages being discretionary,

the Court may refuse to give damages where the question

of damages can be more satisfactorily tried at law (/•).

Lord Cairns' Act has been repealed by 44 & 45 Yict.

c. 59, but without prejudice to any jurisdiction or principle

or rule of law or equitj'- established or confirmed by it.

The above authorities accordingly remain applicable.

(2.) By 25 & 26 Yict. c. 42, the Court of Chancery may, Rolfs Act,

in its discretion, direct an issue to be tried at the assizes ^^
^„

^^ ^^°''-
'

_
c. 42.

or at nisi prius, where the circumstances render such a

coTirse advisable, and the case is a proper one for equitable

relief is).

(3.) By the Judicature Act, 1873 (t), s. 34, all causes Judicature

and matters for the specific performance of contracts '

^^^^"

between vendors and purchasers of real estates, including

contracts for leases, are assigned to the Chancery Division

of the High Coui't of Justice.

Having regard to these preliminary matters, we proceed

to consider the general operation of the doctrine of specific

performance, illustrated by the leading decisions on the

subject.

[p) Collins Y. Stuteleij, 7 W. E. WorUy, 26 Ch. D. 578 ; 64 L. J.

710 ; Martin v. Price, (1894) 1 Ch. Ch. 268.

276 : 63 L. J. Ch. 209 ;
Lavery v. i \ -n ii -n -^ r j i /~n- „.,

Ar:sdl,eui,.
(r) mrelly.Fr^iohard,l Ch.2ii.

{q) City of London Brewery v. (*) ^^'^•

Tennant, 9 Oh. 212 ; Bolland v. (t) 36 & 37 Vict. o. 66.
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Section II.—To what Contracts the Eemeuy is

Applied.

I. Contracts relating to Land.

II. Contracts relating to Personal Chattels,

1. General Rule.

2. Special Circumstances giving Jurisdiction.

III. Contracts respecting Persotial Acts.

General rule

in favour of

epecifio per-

formance.

Defence of

Statute of

Frauds, infra,

p. 712.

I. Contracts relating to Land.

1. It has been said that where a contract in writing

respecting real property, ia conformity with the Statute of

Frauds, is entered into between competent parties, and is,

moreover, in its nature and circumstances unobjectionable,

it is as much of course for a Court of equity to decree

specific performance, as it is for a Court of common law to

give damages for the breach of such a contract (a), and

the fact that the lands in question are situate out of the

Jurisdiction is no bar to the remedy (b).

2. We elsewhere fully discuss the action of the Courts

of equity in those cases in which the Statute of Frauds

has not been complied with, but in which it is neverthe-

less deemed equitable to assist the plaintiff; and under

this head it therefore now only remains to call attention to

certain special circumstances under which the jurisdiction

has been appealed to.

(a) Hall V. Warren, 9 Ves. 605, 608.
{b) Fenn v. Baltimore, sup. p. 16.
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3. Consideratle discussion has taken place respecting Contracts to

contracts by railway companies to take lands under the unae/^atu-

statutory powers conferred upon them; and it is settled tory powers,

that such companies axe equally with private individuals

amenable to the enforcement of specific performance at

the suit of the vendor. This has been put upon the basis

of mutuality of remedy: the company being able to

compel the transfer, the vendor has on his side a right

to insist on the specific performance of the contract (c).

"Where also a railway company has given notice to treat EiBEeot of

for land, and the price has been fixed by the landowner f
°''°® *°

and the company, or by arbitrators under the Lands

Clauses Consolidation Act, the raQway company is treated

as an ordinary purchaser, and will be compelled in equity

to complete the purchase {d). So, also, if after notice to

treat the company has paid the purchase-money for lease-

holds, and has with the consent of the lessee been admitted

into possession, it wiU at the suit of the lessee be com-

pelled to accept an assignment with the usual covenants {d).

4. Agreements to grant leases or mortgages in consider- Agreements

ation of money due are frequently the grounds of suits ^°^ leases and

for specific performance (e). But equity will not enforce

the granting of a lease, when the lease, if granted, might

be determined at once for a breach of a covenant which

the plaintiff has already broken (/), or where no date is

fixed by the contract for the commencement of the term (^r).

And it has refused to enforce an agreement for a yearly

tenancy, on the ground of the adequacy of the legal

remedy {h) ; but in a recent case, the circumstances were

held to justify the enforcement of such a contract («').

{c) Doherty v. Waterford and (f) Jones v. /., 12 Ves. 186, 188.
Zimeriek Railway, 13 Ir. Eq. 538. [g) Oxford, M. of v. Crow, (1893)

(d) Sarvey v. Met. S. Co., 7 Oh. 3 Ch. 535.

154. (A) Clayton v. Illingworth, 10 Ha.
(e) Hermann v. Hodges, 16 Eq. 451.

18 ;
Nicholson v. Smith, 22 Ch. D. (i) Lever v. Kojler, (1901) 1 Ch.

640 ; 52 L. J. Ch. 191. 543 ; 70 L. J. Oh. 395.
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II. Contracts relating to Personal Chattels.

General dis- 1. These are distinguisliable from contracts relating to

contracts re- land, not by any difference in the principle on which they
specting land, ^pg treated, but because from their nature a breach thereof

has usually a complete remedy at law.

The leading authority respecting this part of the sub-

ject is Cuddee v. Rutter {k).

This was a bill to transfer £1,000 South Sea Stock

which the defendant had agreed to transfer at the rate of

104 per cent. Before the time specified for the delivery

the stock rose largely in value; the defendant did not

deliver the stock, but offered to pay the difference, and so

submitted by his answer. Lord Chancellor Parker dis-

missed the bill on the ground that one £1,000 stock was

as good as another, which the plaintiff might have bought

of any person on the same day. If the plaintiff, therefore,

had accepted payment of the difference from the defendant,

he would not have suffered at all by the fact that the

agreement was not specifically performed. The case was

very different fi-om that of lands of which one parcel could

rarely be substituted for another with the same conveni-

ence to the purchaser, though it might be of the same

market value.

Specific per- 2. The legal remedy therefore being adequate, there is

formance only generally no ground for the exceptional and discretionary

special cir- interference of equity in contracts respecting personal
oumstanoes.

chattels. Special circumstances may, however, induce the

Court to decree specific performance of such contracts;

and these may be classed under three heads : firstly, where

there is some peculiar difficulty in applying the legal

remedy; secondly, where there is some peculiarity in the

position of the parties, which gives a special claim for

equitable assistance; thirdly, where the jurisdiction arises

from the peculiarity of the subject-matter of the contract.

{k) 5 Vin. Ab. 638, pi. 21 ; 1 "W. & T. L. C. 848.
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(1.) In the following cases, the difficulty of applying (i.) Where

the legal remedy was held to give jurisdiction to equity to ^^^y ;^ ^p-

insist on specific performance. plying the
-^ legal remedy.

In Taylor v. Neville {I) specific performance was decreed ^^_ ^^ g^y.

of a contract for sale of 800 tons of iron to be delivered mating the

and paid for in a certain number of years, and by instal-

ments; Lord Hardwicke stating as the reason of his

decision that as the profit upon the contract depended

upon future events, it could not be correctly estimated in

damages, but a calculation thereof could only proceed

upon conjecture.

In Buxton v. Lister (m) Lord Hardwicke put the case of

a ship's carpenter purchasing timber which was peculiarly

convenient to him by reason of its vicinity, and also the

case of an owner of land covered with timber contracting

to sell the timber in order to clear the land, and assumes

that, as damages would not be a complete remedy, specific

performance of such contracts would be decreed.

In Adderley v. Dixon {n) specific performance was, at the

suit of the vendor, decreed of an agreement to purchase

certain debts which had been proved under two commissions

of bankruptcy, on the ground that damages at law could

not accurately represent the value of the future dividends,

and could only be conjectural.

Similar principles have led to the enforcement of con-

tracts for the purchase of annuities (o), and of a patent {p).

By the Sale of Goods Act, 1893 (q), it is now enacted

that in any action for breach of contract to deliver specific

goods the OoTirt may direct that the contract shall be

performed specifically, without giving the defendant the

option of paying damages. The reasons which would

induce the Court to exercise this statutory discretion are

{I) Cited in Buxton v. Lister, 3 138
; Kenny v. Wexham, 6 Madd.

Atk. 384. 355.

ini) Sup. {p) Cogent v. Gibson, 33 Beav.

«) 1 S. & S. 607. 557.

(o) CUffordY. Turrell, 1 T. & C. C. (?) 56 & 57 Vict. o. 71, B. 52.
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doubtless those disclosed by the eases referred to in this

chapter.

(2.) Special (2.) Jurisdiction is sometimes founded on some special

betwe°en ihe
relation between the parties.

parties. (i.) Thus, on the ground that the remedy ought to be

b^e^utLr"^^*
mutual, a plaintiff is sometimes assisted, when it might

have been thought that damages would have completely

compensated him. This argument was used in Adderley v.

Dixon (r). above quoted, and also in the cases respecting

annuities, where the vendor was assisted, though his de-

mand was only for a money payment. The same principle

was relied on in the suits against railway companies for the

completion of pm-chases of land, already discussed. And
it seems established that where one party to a contract has

a right to ask for specific performance, the other party

will also be entitled to similar assistance, notwithstandiag

that a simple money payment would seem to indemnify

him.

Trusts. (ii.) Again, if a trust be created, the circumstance that

the subject-matter of the trust is a personal chattel will

not prevent the Court from enforcing due execution of the

trust, whether against the trustees or persons obtaiaing

possession of the property with notice is).

Principal and (iii.) The relation of principal and agent and other
^°^'^ similar relations have also been held to be sufficient to

move a Court of equity where it would otherwise have left

the parties to law. Where a fiduciary relation subsists

between the parties, whether it be the ease of an agent,

or a trustee or a broker, or whether the subject-matter be

stock or cargoes or chattels of whatever description, the

Court will interfere to prevent a sale, either by the party

entrusted with the goods, or by a person claiming under

him {t).

(3.) Pecu- (3.) The cases most frequently referred to as illustrating
liarity of the

{r) 1 S. & S. 607. 43, 44 ; Stanton v. Fenival, 5 H. L.
257

(«) FooUy V. BuM, 14 Beav. 34,
(,.) ^^^^ ^_ SowcUffe, 2 Ph. 382.
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the interference of equity in a transaction respecting subject-

chattels on the ground of the peculiarity of the suhject-

matter of the contract axe Piisey t. Pusey (u) and Somerset

V. Cookson (,r).

In the former of these cases the unique Pusey horn was

ordered to he specifically delivered up to the plaintiff, and

in the latter a curious Greek altar piece. It is clear that

it would be a most insufiicient remedy to decree payment

of the intrinsic value of such articles as these, which could

not at any price be replaced.

(i.) These cases are typical of one division of this class. Heirlooms,

Heirlooms, and chattels of unique character, may evidently

be said to partake of the quality of land in that they may
be of much greater value to one person than to another.

Theirvalue to a given person is not estimable in damages (y).

Within the same principle have been included pictures and

other works of art (ss). But where by the terms of the

agreement and the frame of the pleadings, the plaintiff,

seeking restitution of a picture had ia effect put a fixed

price upon it, it was held that damages would be an ade-

quate remedy, and equity refused to interfere (z).

(ii.) On the same principle, the Court will order the Deeds and

delivery up of specific deeds and writings to the persons ^"^^^S^-

legally entitled thereto (a).

In suits of this nature it is not necessary in equity, as it

was in law, to prove conversion or resistance to deliver them

up when sought to be recovered (b)

.

(iii.) More numerous are the cases which have arisen out Sale of shares

of contracts for the sale of shares in railways and joint
"^ ''°°^P^™^^-

stock companies. In Buncuft v. Albrecht (c), a distinction

was drawn between railway shares and public stock, the

(») lVeni.273; IW. &T.L.C. (a) Brown v. B., 1 Dick. 62;
890. Jackson v. Butler, 2 Atk. 306 ; Reece

(x) 3 P. "Wms. 389 ; 1 W. & T. v. Trye, 1 De G. & Sm. 273 ; Gib-
L. C. 891. son v. Ingo, 6 Hare, 112.

ly) Fells y. Read, ZVes. 10. ,,, „ r .^ nn t.

[z) Faleke v. Gray, 4 Drew. 651, f)
^«"'^'- ^- ^'^''' ^O ^^^^- 185,

658 ; Bowling v. Betjemann, 2 J. &
H. 544. (c) 12 Sim. 189.

S. Z7,



706 SPECIFIC PERFORMANCE.

Agreements
to accept

shares.

Ships.

Goodwill of

husiness.

Sales at a

valuation.

former being limited in number, and not always obtain-

able (<^). Shares in a joint stock company have been

similarly dealt with (e) ; and it was considered no bar to

the jurisdiction that by the deed of settlement share-

holders could only transfer their shares in sucb a manner

as the directors should approve.

An agreement to accept shares in a joint stock company

may be specifically* enforced in equity, if the directors are

prompt in instituting proceedings for that purpose (/) ; and

in the absence of deception it is no objection that a call

has been made on the shareholders, of which the purchaser

bad no notice (</) . Secus if the purchase was made, or

even the money paid and a transfer executed in ignorance

that a winding-up petition had been presented (A).

(iv.) The Acts for the regulation of British shipping (i)

have modified the action of equity as to the contracts re-

specting British ships. As, under the operation of the

Acts, there can be no transfer in equity which is not a

transfer at law, equity will not enforce a contract for the

purchase of a British ship or of shares therein (k). The

Coux-t has jurisdiction to compel a foreigner to specifically

perform a contract for sale of a foreign ship (/).

(v.) Where the goodwill of a business is altogether or

principally annexed to the premises on which it is carried

on, a contract for the sale of the goodwill and premises may
be enforced in equity (m) ; but the Court will not decree

specific performance of a contract for the sale of the good-

will of a business unconnected with the premises (w).

(vi.) We may here conveniently treat of contracts for

sale at a price to be determined by arbitration or valuation.

(<?) Shaw V. Fisher, 2 De G. &
Sm. 11.

{ej Foole v. MiddUton, 29 Beav.
646.

(/) New Brunswick, ^c, Co. v.

Mnggeridge, i Drew. 686 ; Oriental,

^•c. Co. V. Sriffgs, 2 J. & H. 625.

((7) Saivkins T. Maltby, 3 Ch.
188 ; 4 Ch. 200, 202.

(h) Emmerson's Case, 1 Ch. 433.
(i) 8 & 9 Viot. u. 89; 17 & 18

Vict. 0. 104.

[k) Sughes v. Morris, 2 De G. M.
& G. 349.

{I) Hart v. Serwig, 8 Ch. 860.
(m) CruUweU\. Lye, 17 Ves. 335.
(«) Baxter v. Conolly, 1 J. & W

576.
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In these oases, unless the price be fixed in the manner

determined upon so as to be made part of the agreement,

specific performance will not usually be decreed (o). But

if the vendor refuses to allow a valuer to enter to make a

valuation, the Court will make a mandatory order to com-

pel the vendor to allow him to enter, and to enable the

valuation to proceed {p). And where the fixing of the

value by arbitrators is not of the essence of the agreement,

the Court will carry the agreement into effect, and will

itself, if necessary, ascertain the value {q).

707

III. Contracts relating to Personal Acts.

1. Of these we will consider first, as being of a somewhat -A-ots relating

special nature, contracts to perform certain acts relating to

land, such as contracts to build or repair.

As a general rule, such contracts will not be specifically Contracts to
_

enforced (r) . In the first place, the legal remedy is usually not generally

sufficient ; secondly, it would be almost impossible for the ^'^^o^''^'^-

Court to carry out its decree if made (s) . Where the

agreement to build or repair is incidental to a contract of

which the specific performance would be ordinarily decreed,

such as a contract to grant a lease, the Court will decree

specific performance as regards the lease, and at the same

time, if necessary, direct an inquiry as to damages under

Lord Cairns' Act, as above described {t)

.

Nevertheless, the Court has jurisdiction to decree per- Exceptions,

formance of certain works, where damages would not be an

adequate remedy. Thus, a railway company has been

decreed to construct and maintain an archway under an

(o) Mihies v. Gery, 14 Ves. 400
;

0. C. 341.

Zichardson \. Smith, 5 Oh. 648. [s] Brace v. Wehnert, 25 Beav,

\p) Smith V. Feters, 20 Eq. 511. 348 ; S. W. B. Co. v. Wythes, 1 K.
(?) Minham v. Bradford, 5 Oh. & J. 186.

519. (0 Middleton v. Greenwood, 2 De
{r) Erringion v. Aynesley, 2 Bro. 0. J. & S. 142.

zz2
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Modem ten-

dency in

favour of

granting
relief.

As to part-

nership.

Hiring and
service.

embankment which traversed the plaintiffs property (m).

In this and other similar cases, one motire which induces

equity to relieve is the inability of the plaintiff to enter on

the land to do the work at his own cost, and so to ascertaia

the damages sustained by non-performance («). Again,

where there have been acts amounting to part performance

of the contract, the Court will decree specific performance

which it might otherwise have refused {y).

The general tendency of modern decisions is towards

granting the relief thus sought if possible (z). Hence it

has been held no defence to an action against a railway

company that specific performance would occasion great

inconvenience to the public [a), or that the contract was

ultra vires, or that the Attorney- General was a necessary

party, as representative of the public ib).

2. Passing now from contracts for works on land, we
note that Courts of equity will not, as a rule, decree

specific performance of an agreement to enter into and

carry on a partnership (c) . This rule has been sometimes

departed from ; for instance, where the agreement was for

a partnership for a fixed and definite time, and there had
been a part performance {d) ; but to warrant it the circum-

stances must be strong (e).

3. Again, as contracts of hiring and service are of

a confidential character, and cannot, therefore, advan-

tageously be enforced against an unwilling party, equity

now refuses to decree specific performance of them (/).
The same remark applies to the contract of agency {g).

(m) Storer v. G. W. E. Co., 2 T.
& 0. C. C. 48.

[x) South Wales S. Go. v. Wythes,
1 K. & J. 186, 200.

(y) Price v. Corp. of Tenzance, 4
Ha. 506, 509.

[z) Wihon V. Furness R, Co., 9

Eq. 28, 33.

(a) Saphael v. T. V. S. Co., 2

Ch. 147.

(b) Wilson V. Furness S, Co.,

sup.

(c) Scott V. Eayment, 7 Eq. 112.

{S} Anon., 2 Ves. sen. 629; Eng-
land V. Ourlinff, 8 Beav. 129.

[e) Downs v. Collins, 6 Ha. 418,
437.

(/) Johnson v. S. # B. S. Co., 3
Do a. M. & a. 914; Si/an v.
Mutual Tontine, ^c. Assoc., (1892)
1 Ch. 427; (1893) 1 Ch. 116; 62
L. J. Ch. 252 ; Whitwood v. Sard-
man, {l%9l)2C'h. iU; 60 L.J Ch,
428.

(g) Chinnockv.Sainsburtj, SOL J
N. S. Ch. 409.
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4. On special grounds, agreements for separation of Separation of

husband and wife, with the execution of the necessary ^jfe.

deeds, will be enforced, provided there be a good con-

sideration to support the contract; as, for instance, a

compromise of a divorce suit (h), a covenant by trustees

to indemnify the husband agaipst the wife's debts {i), or

the wife's acceptance of maintenance from her husband

instead of proceeding against him for divorce {Ic).

5. It was not the practice for Courts of equity to decree Agreements

the specific performance of a covenant to refer disputes to
arbUration.

arbitration (l), unless the agreement to submit contained a

covenant not to take proceedings at law or in equity. But

now, where there is in a contract an agreement to refer

matters in dispute to arbitration under the Common Law
Procedure Act {m), and more particularly since the

Arbitration Act, 1889 (m), the Court is strongly disposed

to enforce such agreements, by ordering a stay of pro-

ceedings in the action (o). But where fraud is charged,

and a prima facie case disclosed, the Court will usually

refuse to stay proceedings (p). In any case the Court

retains Jurisdiction to vary or discharge the order on good

cause shown, or an objection may be raised in an action on

the award (q). Cases arising under the arbitration clauses

in Building Societies Acts rest on quite other grounds (r).

The Court will decree specific performance of an award. Awards.

(A) SartY.B., 18 Ch. D. 670; Ch. D. 200; 69 L. J. Ch. 520;
50 L. J. Ch. 697 ; Besant v. Wood, Ives v. Willans, (1894) 2 Ch. 478

;

12 Ch. D. 605; CaAt^Zv. C.,8App. 64 L. J. Ch. 621; Vmodrey v.

C. 420. Simpson, (1896) 1 Ch. 166 ; 65 L. J.

[i) Gibbs V. Sarding, 5 Ch. 336
;

Ch. 369.

Wihon V. TV., 1 H. L. 638
; 5 H. i^p) Sussell v. E., 14 Ch. D. 471.

,r, „ ,, TT n -I n jAc (?) Brierley Sill Local Board y.
(k) Sobbs T. mil, 1 C^, 445 j,^^^l

9 / ^
(l^ Street y B^gby 6 Ves 815 ; q_ ^ 25 ; Lyol v. John on, 40 Ch.

Cooker. C,i Eq. 77 ^HalfMde v.
^^ 579 '^g ^ j_ ^^ '

Fenmng, 2 Bro. C. C. 336. '

(m) 17 & 18 Vict. c. 125. (r) See Hack v. Lond. Provident,

\n) 52 & 53 Vict. 0. 49, s. 4. ^c. Sac, 23 Ch. D. 103 ; 52 L. J.

(0) Seligmann v. He Boutillier, Ch. 541 ; Municipal, ^c. Soc. v.

L. B. 1 C. P. 681 ; WilUsford v. Kent, 9App. C. 260; 53 L.J. Q. B.
Watson, 14 Eq. 672 ; Clegg t. C, 44 290.
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where it is to do anything in specie, as to convey an estate

or assign seoiirities (s), and generally the Arbitration Act,

1889 [t), enacts that an award may by leave of the Court

be enforced in the same manner as a judgment or order to

the same effect.

Borrowing
and lending,

6. A Court of equity will not specifically enforce a con-

tract to lend (m), nor a contract to borrow {x), or to pay

money (y) ; and this applies to a contract to lend money

to a company on the security of debentures. The remedy

Agreement in such cases lies in damages only (s). But specific per-

o™settlement! formanoe of an agreement to execute a mortgage in con-

sideration of money due has been decreed (a) , and also of

an agreement by parol to execute a bill of sale of personal

chattels to secure the plaintiff against certain liabilities (b)

.

A promise to make a settlement in consideration of

marriage wiU be enforced (c).

Negative 7. Where a person has entered into a contract not to do
contracts, ... -n ji n i j_- i i.

how enforced. ^ thing, specific periormance oi such a negative contract

takes the form of an injunction. Thus, the ringing of a

bell (c^), carrying on a trade (e), acting on the stage (/),

erecting buildings (g), making applications to Parlia-

ment {h), and various other acts have been restrained,

where they have been contrary to agreement. But the

Court wiU not compel by injunction the doing of some-

thing which involves continuous employment for an in-

(s) Norton t. Mascall, 2 Vern. 24.

[t) 52 & 53 Vict. c. 49, s. 12.

(u) Siehel y. Mosenthal, 30 Beav.
371.

(x) Rogers v. Challis, 27 Beav.
175.

(y) Crampton t. The Varna R.
Co., 7 Oh. 562. \

(«) South African Territories v.

WalUngton, (1898) A. C. 309, afBrm-
ing (1897) 1 Q. B. 692 ; 67 L. J.

Q. B. 470.

{a) Ashton t. Corrigan, 13 Eq.
76 ; Hermann t. Sodges, 16 Eq. 18.

(*) Taylor v. Hckersley, 2 Ch. D.
302 ; 5 Ch. D. 740.

(c) Coverdale v. EaMwood, 15 Eq.
121 ; and see Synge v. S., (1894) 1

Q. B. 466; 63 L.J. Q. B. 202.

{d) Martin v. Nutkin, 2 P. Wms.
266.

(e) Barret v. Blaqrave, 5 Ves.
655.

(/) Lumley v. Wagner, 1 De Gr.

M. & G-. 604 ; Grimston v. Cuning-
ham, (1894) 1 Q. B. 125.

(g) Rankin v. Suskisson, i Sim.
13.

(h) Ware v. Grand Junction Co.,

2 Russ. & My. 470 ; Exp. Hart-
ridge, 5 Ch. 671.
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definite period, inasmuoh as the Court could not effectively

enforce its own order in such circumstances {i). It will

not usually restrain the doing of an act which is merely

ancillary to an agreement of which it cannot compel

specific performance (/ ) ; but where a contract for a

sale of chattels contained an express negative stipulation

that the vendor would not sell to any other person than

the purchaser, the Court restrained the vendor from so

selling, although the contract was one of which specific

performance would not have been decreed (k).

(j) Fowell, 4-c. Co. V. TaffS. Co., 3 Oh. 654; 64 L. J. Ch. 187.

9 Ch. 331 ; Syan v. Mutual Ton- IJe) JDounell y . Bennett, 22 Oh. D.
tine, ie. Assoc, (1893) 1 Ch. 116; 83S ; 32 L. J. Ch. 414; Zijbbe v.

62 L. J. Ch. 252. Hart, 29 Ch. D. 8 ; 54 L. J. Ch.

(J) Merchants' Go. v. Banner, 12 860 ; and see Ckgff v. Sands, 44
Eq. 18 ; Davis v. Foreman, (1894) Ch. D. 503 ; 59 L. J. Ch. 477.
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Section III.

—

Defence of the Statute of Frauds.

I. Part Performance.

II. Other Grounds for Relief.

III. Evidence as to Parol Variations.

In discussing in the last section the general principles by

which equity was guided in dealing with claims for specific

performance, we -postponed for separate examination that

extensive class of cases arising from contracts respecting

land in which a non-compliance with the Statute of Frauds

is set up as an objection to the interference of equity. To
this we now revert.

Statute of The Statute of Frauds (a) enacts that " no action shall

29 Car.' II.
" be brought upon any contract or sale of lands, tenements,

0. 3, s. i. a
Qj. hereditaments, or any interest in or concerning them,

" unless the agreement upon which such action shall be

" brought, or some memorandum or note thereof, be in

" writing, and signed by the party to be charged therewith,

" or some other person thereunto by him lawfully autho-

" rised." Notwithstanding this enactment, there are many
cases in which, though the Courts of common law would

not have assisted the plaintiff, equity has interfered out of -

its regard for considerations which the common law refused

to recognize. This has been especially the case where the

party seeking relief has been put into a situation which

makes it against conscience in the other party to insist on

the want of writing signed according to the statute, as a

bar to the relief. The priuciple on which these cases rest

ia) 29 Car. II. o. 3, o. 4.



THE STATUTE OF FRAUDS. '''^

is that even an Act of Parliament shall not be used as an Statute may

instrument of fraud (S). The Court does not, indeed, an instrument

affect to set aside the Act of Parliament, but it fastens on o^ ^'^^"^•

the individual who seeks against conscience to avail him-

self of it, and imposes on him a personal obligation.

Before proceeding to consider the circumstances in which

it has been deemed inequitable to permit the statute to be

pleaded in defence, it is desirable briefly to review a number

of cases which turn upon the interpretation of the statute

itself, and in which there has been much discussion as to

what terms need to be expressed in the memorandum which

the statute requires, or otherwise what documents will

suffice to constitute such a memorandum. This is in effect

a branch of the general law of contracts, and scarcely calls

for detailed consideration in this work. Reference may

be made to the exposition of the subject contained in

Pollock on Contracts (pp. 1—48, ed. 6). A brief sum-

mary of the case law must here suffice.

A formal contract in terms is not necessary, provided

that there is evidence of a completed agreement between

the parties, a definite proposal on the one side, and a plain

unconditional acceptance on the other. And, of course, a

valid contract may be constituted by duly authorised

agents (c).

Thus the statute wiH be satisfied with a contract deduced Contract ex-

from correspondence between the parties, and this notwith-
gorres'^omi-

standing that the same discloses that the agreed terms were enoe.

intended to be embodied in a formal instrument (d) . But

in judging as to the existence of a completed contract under

such circumstances, the whole of the correspondence must

be considered. Tou may not draw the line at one point in

(i) Rochefoucauld v. Boustead, Ch. 535 ; Bell v. Balls, (1897) 1 Ch
(1897) 1 Ch. 196 ; 66 L. J. Ch. 74. 663 ; 66 L. J. Ch. 397.

ie) Griffiths, S;c. Corp. v. Humber [d) Eossiter y. Miller, 3 App. C.

^ Co., (1899) 2 Q. B. 414; 68 L. J. 1124; 5 Ch. D. 648 ; Bonnewell t.

Q. B. 959 ; Smith v. Webster, 3 Ch. Jenkins, 8 Ch. D. 70 ; Filby t.

D. 49 ; 45 L. J. Ch. 528 ; Sims v. Mounsell, (1896) 2 Ch. 737 ; 65 L. J.

Landrey, (1894) 2 Ch. 318 ; 63 L. J. Ch. 852.
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Contents of

the memo-
randum.

the negotiation at wMoh the consensus appears to be com-

plete, and disregard conditional terms introduced at a later-

time (e) . Two or more documents may be read together

for the purpose of deducing a contract, although they do

not refer to one another, if it appears that they refer to

the same parol agreement (/). Even a verbal acceptance

of a written aud signed offer has been held to constitute an

enforceable contract against the writer {(/) .

There must of course be an identification on the memo-

randum of the property affected, though a particular

descrii^tion is not required, and the memorandum for this

purpose is read with due regard to the circumstances of

the sale (A) ; and if the identification though not clear on

the memorandum is capable of being ascertained it is

sufficient («'). Similarly, the parties must be identified,

though not mentioned by name (k), and the time at which

the purchase is to be completed must be determined {I).

The appearance of any condition in the acceptance sus-

pends its operation as a contract until it is assented to (m).

Ground of

interference.

I. Part Performance.

The majority of the cases, in which relief is granted on

the grounds above mentioned, are deemed to be taken out

{e) Sussey v. Horne-Fayne, 4 App.
C. 311 ; Jenis v. JBerndge, 8 Ch.

351 ; Bristol, ^c. Co. \. Maggs, 44
Ch. D. 616 ; 59 L. J. Ch. 472

;

Jones V. Daniel, (1894) 2 Ch. 332
;

63 L. J. Ch. 562.

(/) Studds V. Watson, 28 Ch. D.
305 ; 54 L. J. Ch. 626 ; Oliver v.

Bunting, 44 Ch. D. 205 ; 69 L. J.

Ch. 255 ; Bellamy t. Bebenham, 45

Ch. D. 481
;

(1891) 1 Ch. 412 ; 60

li. J. Ch. 166 ; Bearee v. Gardner,

(1897) 1 Q. B. 688; 66 L. J.Q. B.

457.
- • In) Leier v. Koffler, (1901) 1 Ch.

543 ; 70 L. J. Ch. 395.

(A) Shardlow y. Cotterill, 20 Ch.
D. 90 ; 51 L. J. Ch. 353 ; Chattook
T. Muller, 8 Ch. D. 177.

(J) North V. Berciral, (1898) 2
Ch. 128 ; 67 L. J. Ch. 321 ; Plant
Y. Bourne, (1897) 2 Ch. 281 ; 66
L. J. Ch. 643.

{k) Sossiter t. Miller, 3 App. C.
1124; Pottery. BufficU, 18 Eq. 4;
Coombs Y. Wilkes, (1891) 3 Ch. 77;
61 L. J. Ch. 42 ; Carr v. Lynch,
(1900) 1 Ch. 613 ; 69 L. J. Ch. 345.

(l) Iftti/ V. Thompson, 20 Ch. D.
705; 51 L. J. Ch. 917.

(m) Williams t. Brisco, 22 Ch. D.
441 ; Sussey v. Sorne-Payne, slip.
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of the statute by the fact that the agreement on which they Part per-

rest has been in part performed by the plaiutiif. Among
them a leading authority is Lester v. Foxcrqft (n) , in which.

specific performance of a verbal agreement to grant a lease

was decreed, notwithstanding the Statute of Frauds, on

the ground that in reliance thereon the lessee had incurred

considerable expense and trouble in pulling down an old

house and building new ones according to the terms of the

agreement, it being considered against conscience under

such circumstances for the defendant to plead the statute.

The inquiry is thus suggested as to what circumstances

are considered by equity sufficient to render it against

conscience to allow (he Statute of Frauds to stand as a bar

to the relief sought, and particularly as to the effect of part

performance.

1. The equity of part performance only applies to con- Boctrine only

tracts respecting land. Thus, it does not affect other
tracTs™e8°°ect-

contracts within the statute : e.g., a, contract not to be per- ingland.

formed within a year (o). And specific performance will

not be decreed of an agreement to leave money by will [p).

A contract to acquire an easement has been held to be

within the doctrine {q).

2. The acts alleged as amounting to part performance Acts must be

must be such as are not only referable to the alleged agree-
referablo'to

ment, but such as are referable to no other title. And, ment.

again, they must be acts so clear, certain, and definite in

their object and design, as to refer exclusively to a complete

and perfect agreement of which they are part execution.

Thus acts merely introductory or ancillary to an Not merely

agreement, although attended with expense, are not con-
"^troductory

sidered acts of part performance. Under this head are

(») 1 Colles. P. 0. 108 ; 1 W. & (p) Maddison v. Alderson, 8 App.

'^k^-^J^-- 7, V HOT, C.467; 52L.J. Q.B.737; C«<o«

B. 123 ; 48 L. J. Q. B. 362 ; Re ^- ^•' ^- ^- ^ "- ^- ^^'

Whitehead, 14 Q. B. D. 419 ; 54 (?) McManus v. Cooke, 35 Ch. D.
L. J. Q. B. 88. 681 ; 66 L. J. Ch. 68?.
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included the delivery of abstracts of title, giving orders

for conveyances to be drawn and engrossed, going to view

an estate, employing surveyors to value timber on an

estate, or appraisers to value stock or land, registering

deeds, and similar acts of an equivocal or preparatory

nature, which will not suffice to take a case out of the

statute (r).

Part payment ^- P^rt payment, or even entii'e payment of the pur-

not sufficient, chase-money, is not sufficient to entitle to relief. Here

the legal remedy would be quite adequate, return of the

money, with interest, being a complete redress (s).

Possession,

when suffi-

cient.

When not so.

4. Whether or not admission into the possession of an

estate will be considered part performance depends on cir-

cumstances. If it has unequivocal reference to the eon-

tract, it is sufficient. That a stranger should be found in

acknowledged possession of the land of another is strong

evidence of an antecedent agreement, and is usually suffi-

cient to warrant an application for relief in equity (t)
;

a fortiori where, in addition to possession, the plaintiff has

laid out money on the land [u).

On the other hand, if the possession can be reasonably

accounted for apart from the alleged contract, it will not

suffice ; for instance, if in a suit for the specific perform-

ance of an alleged agreement for a lease, the tenant was

in possession under a previous tenancy, he cannot set up

that as a part performance {x). Or if a farm tenant from

year to year continues in possession, and lays out such

moneys as are usual in the ordinary course of husbandry,

(r) SttwJcins v. Holmes, 1 P.
Wms. 770 ; Pembroke v. Thorpe, 3

Swanst. 437, n. ; Whitchurch v.

Bevis, 2 Pro. C. C. 559, 566

;

Cooth V. Jackson, 6 Ves. 17 ; Phil-

lips T. Edwards, 33 Beav. 440.

(s) Clinan v. Cooke, 1 S. & L. 22,

40 ; Eughes t. Morris, 2 De G-. M.
& G. 349, 356 ; Sumphreys v.

Green, 10 Q. B. D. 148 ; 52 L. J.
Q. B. 140.

(t) Aylesford's Case, 2 Str. 783
;

Mundy v. Jolliffe, 5 My. & Cr. 167
;

7?ain v. Coombs, 1 De G. & J. 34,
46 ; Eodson v. Heuland, (1896) 2
Ch. 428 ; 65 L. J. Ch. 764.

(m) Crook T. Corp. of Seaford, 6
Ch. 551.

[x) Wills V. Stradling, 3 Ves. 378.
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this is no part performance (y). Such continuance in

possession, however, if accompanied by payment of an

increased rent, referable to the alleged agreement, has

been held to be an act of part performance (s) ; and simi-

larly, if, -while continuing in possession, he has laid out

money, not merely in ordinary acts of husbandly, but in a

manner which points to a special agreement («).

Moreover, where the fact of possession is set up as a

part performance, it is essential that the possession should

have been delivered according to the contract {b). It is

evident that a wrongful possession could not operate as a

title to the consideration of the Court.

5. Marriage is not a part performance of an agreement in Marriage not

relation to it, the Statute of Frauds expressly enacting sufficient.

that every agreement made in consideration of marriage

must be in writing (c). Nevertheless, a contract made in

consideration of marriage may be taken out of the statute

by acts of part performance independent of the marriage
;

for instance, by giving up possession of property agreed to

be settled (d).

Again, where a person marries upon faith of represen- Representa-

tations or promises made to him for the purpose of *^°°s """:

,

n • n • T J -n ! 1 .
nectedwith

mnuencmg his conduct with reterence to the marriage, marriage.

the person making such representations or promises will

be compelled in equity to make them good, not only at

the instance of the person to whom they were made, but

also at the instance of the issue of the marriage (e) . The

representation or promise must, however, be clear and

absolute (/), and the marriage must be distinctly ascribable

{y) Brenmn v. Bolton, 2 Dr. & 487; 2DeGI-. & J. 76 ; Galon y.C,
War. 349. L. R- 2 H. L. 127 ; Farina v.

(2) Nunn V. Fabian, 1 Ch. 35

;

Fickus, (1900) 3 Ch. 331 ; 69 L. J.

Millers. Sharp, (1899) 1 Cli. 622; Oh- 161.

68 L J Ch. 322. W Surcombe v. Pinniger, 3 De
(«)' Mundyy. Tolliffe, sup. ; Suther-

g^
^-

^^f-
^71

J
^«9ley Y. U., 5

land V. Briggs, 1 Ha. 26.
{e) Sammersleyv.DeBiel, 12 0. &

(5) Cole Y. WTiite, cited 1 Bro. p. 45 . ^«M,r<i v. Gray, 13 "W. R
C. C.409. 335,761.

^

(c) Warden Y. Jones, 23 Beav. {/) SmdallY. Morgan, 12YeB.S7.
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Contraota
of com-
panies, &o.

Auctions.

thereto (17) . If there is a written agreement after marriage,

in pursuance of a previous parol agreement, this takes the

case out of the statute [h).

On a similar principle, an injunction -was granted to

restrain the enforcement of a demand, the party seeking

to enforce it having, vs^hile the marriage treaty v?as pend-

ing, falsely represented to the father of the lady that there

was no such demand existing (i).

Where the representation is not of an existing fact, but

of a mere intention, or where the promisor refuses to hind

himself by a contract, giving the party to understand that

he must rely upon his honour for the fulfilment of the

promise, the Court cannot enforce performance {k).

6. Companies and corporations are equally with indi-

viduals bound by acts of part performance {I). An agree-

ment by a corporation to let land upon lease, although not

under seal, will be -enforced against the corporation, where

there have been acts of part performance on the part of

the intended lessee [m).

7. Sales of land by auction are generally within the

Statute of Frauds. A purchaser, therefore, is not bound

unless there is some agreement in writing («)

.

But if a purchaser takes possession after the sale, and

commits acts of ownership, it will be held to be part per-

formance, so as to entitle the vendor to enforce the sale as

regards the lots so occupied and dealt with, though not of

other lots sold at the same time (0) . The signature of

the auctioneer is sufficient to satisfy the statute, on the

ground that he is constituted agent of the purchaser by

(1896) A. C. 231 ; 65 L. J. P. 0. 42.

II) Wilson y. W. S. R. Co., 34
Beav. 187 ; 2 De G. J. & Sm. 475.

(ot) Crook T. Corp. of Seaford, 6
Ch. 651.

J' J J
'

(«) Blagden v. JBradbear, 12 Ves.
466, 472.

(o) JSiickimster y. Sarrop, 13 Yea.
456, 474.

(g) OoMicutt y. Townsend, 28
Beav. 445.

(A) Surcombe v. Finniger, 3 De Qc.

M. & a. 571.

(i) Neville v. WilMnson, 1 Bro.
C. C. 643.

(k) Maunaell y. White, 4 H. L.
1039 ; Jordan y. Money, 5 H. L.
185 ; 15 Beav. 372 ; 2 De U. M. &
Gr. 318;. Chadvikji v. Manning,
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the act of bidding (p). But in order to this, the auction

book must embody, or at least refer to, the conditions of

sale (q) ; and the agency must not have been determined

before the signature (r) . The signature of the auctioneer's

clerk is, it seems, insufficient (s)

.

It has been said that the doctrine of part performance Miscellaneous

is not to be extended by the Court, and it was held
<=oiitraots.

inapplicable to a case in which a trustee had a power to

lease at the request, in tcriting, of a married woman, and

such request had not been made {t).

A family arrangement for the division of land, although

only verbal, has been carried out where there have been

acts of part performance by the parties interested, such as

holding and dealing with the land in accordance with the

terms of the arrangement (m).

II. Other Grounds for Relief.

There are grounds other than part performance, in Grrounde other

consideration of which the Court, deeming it inequitable fo^ani
^^'^"

for a defendant to set up the statute as a defence, will

decree specific performance.

1. Where the agreement was intended to have been in Fraud of

writing according to the statute, but this has been pre- <5efendant.

vented from being done by the fraud of the defendant,

equity has relieved. Otherwise the statute, designed to

suppress fraud, would be used as a protection for it. Thus,

if one agreement is fraudulently substituted for another,

or if in case of a loan on mortgage, it is agreed that the

[p] Feirce v. Corf, L. R. 9 Q. B. 66 L. J. Ch. 397.

210 ; Bird v. Boulter, 4 B. & Ad. ig\ Xhid
443

(q) Rishton T. Whalmore, 8 Ch. D.
,
,W ^^'^^'P' ^- ^'^«'«'-*. 33 Beav.

440.

{«)

{r) Bellv. Balls, (1897) 1 Ch. 663 ; 378 ; 2 Ch. 294.

467 ; Sims V. Landrey, (1894) 2 Ch.
318 ; 63 L. J. Ch. 535. (u) Williams v. W., 2 Dr. & Sm.
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security is to be in the form of an absolute deed by the

mortgagor and a defeasance by the mortgagee, and the

absolute conveyance being executed, the mortgagee refuses

to execute the defeasance, equity will grant relief (x)

.

The principle that a statute shall not be made an instru-

ment for covering a fraud has been illustrated by cases in

which equity has not allowed parties to profit where they

have fraudulently induced a person to make or refrain

from altering a will, the mode of making which was

formerly regulated by ss. 6 and 19 of the Statute of

Frauds, and is now by the Wills Act [y).

Analogous Thus, if a person, knowing that a testator in making

the^wSsAct ^ disposition in his favour intends it to be applied for

purposes other than his benefit, expressly promises, or by

silence implies, that he will carry the testator's intentions

into effect, and the property is left to him upon faith of

that promise or undertaking, it is in effect a trust, and the

devisee will not be allowed to shelter himself behind the

Wills Act (s) . It would be otherwise if the omission to

declare the trust according to the statute arose from the

neglect or error of the testator uninfluenced by the

devisee (a). But qucere whether the heir could claim on

the ground of an absence of intention to benefit the

devisee [b). The same principle applies to a case where

property has been suffered to descend owing to similar

representations made by the heir (c).

[x) Joi/nesY. Statham, 3 Atk.SS^; (i) Sussell v. Jachson, 10 Ha.
Lincoln V. Wright, 4 De Gr. & J. 16

; 204; Muckleston Y.Brown, 6 Ves.
Rochefoucauld Y . Bousteacl, (1897) 1 52; Rowbotham v. Sunnett, 8 Cli.

Ch. 196 ; 66 L. J. Ch. 74. D. 431.

{y) 1 Vict. c. 26. (c) Stickland y. Aldrulge, 9 Ves.
(z) Jones Y. Radleij, 3 Ch. 36i. 516, 519; M'Connick y. Grogan,
(«) AdlingtonY. Cann, 3Atk. 151. L. E. 4 H. L. 82, 88.
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III. Evidence /Parol Variations.

The consideration of the effect of the Statute of Frauds Evidence as

in suits for specific performance cannot be dismissed with- *°
Nations in

out reference to the important class of cases -which have the contract,

turned upon the question of the admissibility of parol

evidence of a^^.eged variations from the written agreement.

The lead' Dg principle which guides the Court in deciding Generally not

this question cannot be better illustrated than by reference gy""
^^^''a^

*°

to the case of Toiovihend v. Stangroom (d). claim for

There a lessor filed a bill for specific performance of a formance

;

"

written agreement for a lease, alleging a parol variation as but admissible

to the quantity of land included ; and the lessee filed a

cross-bill for specific performance of the agreement simply

as written. Lord Eldon dismissed both bills ; the lessor's,

because parol evidence tvas not admissible for him as

plaintiff to set up an agreement different from that which

was written : the lessee's, because the very same evidence

was admissible on the part of the lessor by way of

defence (e).

1. These cases are conspicuous among many decisions The rule rests

which have well established the difference between the OTinoiples f

evidence which is available for a plaintiff seeking and a law.

defendant resisting specific performance of a contract.

Although the question as to the admissibility of parol

evidence is affected by the Statute of Frauds, it does not

wholly rest thereon. Independently of the statute, by
" the general rules of evidence, writing stands higher in

" the scale than mere parol testimony, and when treaties

" are reduced to writing such writing is taken to express

" the ultimate sense of the parties, and is to speak for

" itself. In the case of a contract respecting land, the

" general idea receives weight from the circumstance that

(d) 6 Ves. 328.

(e) See also Woollam v. Hearn, 7 Ves. 211 ; 2 W. & T. L. 0. 468.
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General
illustrations.

Exception.

Parol varia-

tion partly

performed.

When avail-

able in

defence.

" you cannot contract at all on that subject but in writing

;

" and this, therefore, is a further reason for rejecting parol

" evidence. In this way only is the Statute of Frauds

" material, for the foundation and bottom of the objection

" is in the general rules of evidence " (/).

The rule, then, is that parol evidence on the part of a

plaintiff seeking performance of a written contract, with a

variation supported by such evidence, will be rejected, not-

withstanding that the difference of the written from the

real agreement is the result of fraud, accident, or surprise.

Thus, a plaintiff cannot adduce evidence to prove that

lands comprised in a written agreement were by parol

agreed to be left out of a lease (g), nor to prove verbal

declarations at an auction in opposition to printed condi-

tions of sale (/i), nor that a written agreement to sell to

two jointly was in reality an agreement to sell to one of

them, and that the other was to have some interest in the

premises by way of security for such part of the purchase-

money as he might advance (i), nor in any similar case {k).

2. On the principle, however, already explained ia

connexion with Lester v. Foxcrofi, that part performance

will serve the purpose of evidence which is otherwise want-

ing, it is established that when the alleged parol variation

has been partly performed, specific performance of the

written agreement with the parol variation will be

decreed {l). In such cases the parol variation is in fact

treated as a new agreement partly performed : and it is

considered that such agreement, having been acted upon,

cannot be disregarded without injustice (w).

3. It is equally well estabhshed that it is open to a

defendant in certain circumstances to resist a claim for

specific performance by means of parol evidence designed

(/) Davis V. St/monds, 1 Cox, 402.

(a) Zawson v. latidc, 1 Dick. 346.

{h) Jenkinson v. Fepys, cited 1

V. & B. 528.

(i) Davis v. Symonds, sup.

{k) Clinan v. Cooke, 1 S. & L. 22,
30. '

{I) Anon., 5 Vin. Abr. 522, tit.
38 ;

Legal v. Miller, 2 Ves. sr. 299.
(m) Fitcairn v. Oshourne, 2 Ves'

sr. 375.
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to show that the real agreement was not that which is

represented in the writing, and that its enforcement would

be, therefore, inequitable. This is, indeed, no infringe-

ment of the statute, which " does not say that a written

" agreement shall bind, but that an unwritten agreement

" shall not bind " (n). For example, in a very recent case

it has been held that a clear and distinct statement by an

auctioneer at the time of the sale verbally correcting a

material misdescription in the particulars disentitle the

purchaser to specific performance with compensation for that

misdescription, even though he did not hear the state-

ment (o).

The circumstances, always of much weight in equity,

which entitle a defendant to make use of such evidence,

are fraud, mistake, or surprise (p).

"Where the terms of a written agreement have been

ambiguous, so that, adopting one construction, they may
reasonably be supposed to have an effect which the

defendant did not contemplate, the Court has on that

ground refused to enforce the agreement (q) ; the author

of the ambiguity has even himself had the benefit of this

principle (r).

But it appears that, in the case of a misunderstanding

between the parties, the plaintiff is entitled to waive his

contention as to the construction, and to insist on specific

performance of the contract as understood by the defen-

dant (s) . But such a case must be distinguished from

those in which the difference between the parties is of such

a nature that there is really no contract at all for want

of a consensus ad iclem{t). The distinction clearly rests

(«) CUnan v. Cooke, 1 S. & L. 22, {q) Caherley v. Williams, 1 Ves.

39. 210 ; Clowes v. Higginson, sup.

(0) Re Hare and Moreh Contraet, „W ^'^P ^- ^""'^' ^- ^- C°°P-

(1901).l CI. 93 ; 70 L J Ch. 45 ;
"^^

; ^^^^^^^ ^_ 27 Ch. D.
following Manser v. Back, 6 Ha. jg^'

**3.
(t) Marshall v. Serridge, 19 Ch.

(p) Joynes T. Statham, 3 Atk. D. 233 ; 61L. J. Ch. 329 ; Wilding

388; Clowes v. Higginson, 1 V. & v. Sanderson, (1897) 2 Ch. 534; 66

B. 524 ; Manser v. Back, sup. L. J. Ch. 684.

3a2

^25}
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on the nature and degree of tlie difference between the

parties.

The admissibility of parol evidence in defence is not

confined to matter collateral to and independent of the

written agreement, but may amount even to a contradic-

tion of it (ii).

When not so. It is not Sufficient, however, to entitle the vendor to the

benefit of such evidence, that the contract is not precisely

such as he expected it to be. A mere unproved suspicion

of fraud in the plaintiff («), or a mistake of law, or as to

the legal effect of the contract, or the legal consequences

of an act (y), or a mistake as to the interest which the

pui'chase will enable a person to acquire (s), cannot be set

up as a defence. And if mistake of fact is alleged it must

be clearly proved (a). Further, an inadvertent omission

to propose an intended term to an agreement (J), or its

purposed omission, upon the supposition that it was illegal,

is not sufficient (c).

Mutually-

dependent
contracts.

4. An analogous class of cases is that in which two

contracts are alleged by the defendant to be mutually

dependent, and he claims to resist the performance of one

until the plaintiff performs the other, parol evidence being

necessary to connect the two. In Croome v. Lediard [d)

such evidence was rejected, and the plaintiff's prayer

granted, though the defendant could not make a good

title to the estate he wished to sell, and he sought to prove

that the whole transaction was intended as an exchange.

Lord Brougham rejected the tendered evidence, on the

ground that evidence of matter dehors the written agree-

(m) Hamshottom v, Gosden^ 1 V. &
B. 165 ; Winch v. Winchester, ib.

375
[x) Lightfoot v. Seron, 3 T. & C.

Ex. 586 ; Wilding t. Sanderson,

(1897) 2 Ch. 534.

(y) Cooper v. Fhiibs, L. E. 2 H. L.
H9; Fowell Y. Smith, 14 Eq. 85;

G. W. E. T. Cripps, 5 Ha. 91

;

Stewart Y. Kennedy, 15 App. C. 108.

(z) Mildmay v. Sungerford, 2
Vem. 243.

(a) Darnley t. i. C. & B. M.,
L. R. 2 H. L. 43.

(J) Parker v. Tasuell, 2 De G. &
J. 559.

(e) Jrnham v. Child, 1 Bro. C. C.
92 ; see also Cross v. Berridae. 8
Ch. 359.

{d) 2 My. & K. 251.
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ment was not admissible to alter the terms and substance

of the contract : though evidence of matter collateral to it

might be received. But Xiord St. Leonards, in comment-

ing on the ease, has considered that the proper ground

was the absence of any proof of fraud, mistake, or

surprise (e).

5. A clearly proved parol waiver of a written contract. Parol waiver,

amounting to a complete abandonment, will bar specific

performance (/). And where a written agreement is

suhsequently varied by parol, upon proceedings being taken Subsequent

for specific performance with or without the variation, the variation.

Court will, it seems, put the defendant to his election, and

if he declines to elect, will decree specific performance of

the agreement without the variation {g). But it seems Contempo-
11 , 1 • 1 p i i.' • raneous
that parol evidence oi a contemporaneous variation m or yariation.

addition to an agreement, which was by admission cor-

rectly put into writing, is not admissible as a defence to

specific performance {h).

6. Although it will be a good defence to show that a Plaintiff may-

written agreement does not contain a provision in favour
yariation^^™

of a defendant verbally agreed upon between the parties,

nevertheless, when such a verbal agreement is alleged, the

plaintiff may, by submitting to perform the omitted pro-

vision, and in the absence of fraud or mistake with

reference to it, obtain a decree for performance of the

whole contract («'). And there are many cases in which

the effect of the evidence has been, not to defeat the

plaintiff's claim to specific performance, but to lead the

Court to perform the contract, taking care that the parol

agreement is also carried into effect, so that all the parties

may have the benefit of what they contracted for {Jt)

.

(e) Sugd. V. & P. 163, 14th ed.

Zloyd V. L., 2 My. & Cr. 192.

(/) Price Y. Dyer, 17 Ves. 356

Fattle V. Ilormbrook, (1897) 1 Ch
25 ; 66 L. J. Ch. 144.

{g) Robinson v. Page, 3 Puss. 114,

(h) Ormerod t. Sardman, 5 Ves

(i) Martin v. Pycroft, 2 De G. M.
& G. 785 ; Preston v. Luck, 11 Ch.
D. 497.

[k) Samsbottom v. Gosden, sup.

;

L. # B. R. Co. Y. TV, liter, Cr. & Ph.
57 ; Smith V. Wheatcrofl, 9 Ch. D.
223 ; Olky y. Fisher, 31 Cli. D.

722. 367 ; 66 L. J, Ch. 208.
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Section IV.

—

Specific Perfokmance with a Variation.

Contrast of Law and Equity.

I. Where the Dispute relates to Time.

1. When Time is essential.

2. When not so.

3. Compensation.

II. Where the Dispute relates to Quantity or Quality.

1. In vendors' suits.

2. In purchasers' suits.

Defences
peculiar to

suits for

specific per-

formance.

Haying examined the general principles which deter-

mine whether or not a suit for specific performance of

a contract will lie in equity, we are now led to consider

the force of a peculiar class of defences which may be

used in answer to such a claim, and to observe the manner

in which equity deals therewith. There is scarcely any

branch of the subject of equitable jurisdiction more fertile

in illustrations of the contrast between the principles and

methods of equity and those which prevailed in the Courts

of common law.

In the important ease of Seton v. Slade (a), the defendant

agreed to purchase certain property from the plaintiff.

The memorandum of agreement was signed by him, but

not by the plaintiff. One of the terms was that a good

title to the property was to be made within two months,

and the purchase was to be completed withia that time.

The abstract of title was only delivered within a few days

of the expiration of the two months, but the defendant

{a) 7 Ves. 265 ; 2 W. & T. L. C. 601.
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received and retained it without objection until the expira-

tion of the two months. On a bill for specific performance

of the agreement, it was held that the defendant could not

insist on the time as of the essence of the contract, and

specific performance was decreed.

In many respects analogous to this are other cases in

which the dispute as to performance rests not upon the

question of time, but upon the fact that the vendor has

not the same interest in the estate as that which he con-

tracted to sell ; or that there is some deficiency in the

quantity or quality of it. In such cases a party not able

strictly to perform his contract had no remedy at law by

way of damages; but in equity he might often obtain

specific performance, adequate compensation being allowed

for the partial departure from the contract.

At the suggestion, therefore, of this case we may con-

veniently investigate the general cu'cumstances under

which, though the plaintiff cannot strictly carry out his

agreement, he will obtain specific performance on allowing

compensation.

This is a fitting place in which to mention a recent Application

useful enactment which has been the means of saving con- undCT™™™ 38

siderable expense in case of disputes such as we are about Vict. c. 78,

to consider. By the Vendor and Purchaser Act, 1874 (J),

it is provided that a vendor or purchaser of real or lease-

hold estate in England may apply in a summary way to a

judge in Chambers in respect of any requisitions or objec-

tions, or any claim for compensation, or any other question

arising out of the contract (not being a question affecting

the existence or validity of the contract), and the judge

shall make such order upon the application as to him shall

appear just.

And ia proceedings under this Act, the Court has juris-

diction not only to answer the question submitted, but to

give all consequential directions, e.g., it can determine the

(J) 37 & 38 Vict. c. 78, s. 9.
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question whether a right to rescind has been well exer-

cised (c) ; and may order a return of the deposit with

interest when a vendor has failed to make a title {d). But

the Court has not jurisdiction, in this procedure, to award

damages (e).

I. Where the Dispute relates to Time.

Time formerly
essential at

law.

Judicature
Act, s. 25,

sub-s. 7.

In the Courts of law previous to the passing of the

Judicature Act of 1873, time was in all cases considered

as of the essence of the contract. By that Act, however,

it is enacted (/) that " stipulations in contracts'as to time

or otherwise, which would not before the passing of this

Act have been deemed to be, or to have become, of the

essence of such contracts in a Court of equity, shall

receive in all Courts the same construction and effect as

they would have heretofore received in equity." Equit-

able principles, therefore, in this as in other matters, now
prevail in all the Courts ; so that when we speak hereafter

of a distinction between the rules of law and equity, we
must be understood to refer to the state of things previous

to the 1st of November, 1875.

Though, as in the principal case, equity usually con-

siders time to be a circumstance, and not of the essence of

a contract, there are other cases in which its treatment is

as strict as that of law. It will be well, therefore, to con-

sider these classes of contracts separately; and first the

smaller and exceptional class.

(e) Re Jackson and Woodhirn, 37

Ch. D. 44 ; 57 L. J. Ch. 243 ; He
Zander and BagUy's Contract, (1892)

3 Ch. 41 ; 61 L. J. Ch. 707.

[d) Re Sargreaves and Thompson''

s

Contract, 32 Ch. D. 454 ; 56 L. J.

Ch. 199 ; and see Re Bryant and
Barningham's Contract, 44 Ch. D.

218 ; 59 L. J. Ch. 636
; Re Thomp-

son and SoWs Contract, 44 Ch D
492

; 59 L. J. Ch. 651
; Re Scott

and Alvarez^ Contract, (1896) 2 Ch
603; 64 L. J. Ch. 821.

(«) Re Wilson and Stevens, (18941
3 Ch. 546 ; 63 L. J. Ch. 863

(/) Sect. 25, sub-s. 7.



WHERE THE DISPUTE RELATES TO TIME. 729

1. Where time is deemed essential. Time, when
essential m

Equity is induced to treat time as of the essence of a

contract either in consideration of the nature of the pro-

perty concerned, or on account of the special agreement to

that effect of the parties.

(1.) From the nature of the property.

(i.) Where the thing is of greater or less value, accord- Property of

ing to the effluxion of time, such as a reversion, equity ^X^^
™^

requires strict adherence to time. Such contracts are

generally occasioned by the vendor's present want of

money, and to give him interest thereon during a long

delay is no compensation to him (f/). Within the same

principle is included property of an unusually fluctuating

value, such as a mining lease, or foreign stock (A) ; or of a

wasting character, as a life annuity or leaseholds {i)

.

(ii.) Equity is disposed to treat mercantile contracts Mercantile

generally with greater strictness than contracts relating to

land (/i-) . The purpose of the piu'chase is considered as Purpose of

influencing the construction of the contract : thus, time is ^
^^^

insisted on where premises are needed for commercial

purposes (/), or with a view to immediate residence (m), or

the money is required for paying off debts of the vendor (w).

It may be added, that the tendency of modern decisions is

to bind parties more strictly to the terms of their agree-

ments. Belief will be refused if the delay has been so

great as to indicate an abandonment of the contract (o)

.

(iii.) In the absence of express stipulation to the con- Saleofpublio-

trary, time is always regarded as essential in the sale of a °"^^"

{ff)
Neicman v. Rogers, i Pro. {/c) ii:«rfe»- v. &to, 4 C.P. D. 239.

C. C. 393. (i) JFalker v. Jeffreys, 1 Ha. 341

;

{h) Madryde v. Weeks, 22 Peav. Parlcer v. Frith, 1 S. & S. 190, n.

633; BoloretY. Hothschild, 1 S. & (m) TilleyY. Thomas, 3 Oh. 61.

S. 590. («) I'opham y. Eyre, Loflt, 786.

(i) EudsM T. Temple, 29 Peav. (o) levy v. Stogdon, (1899) 1 Oh.
836. 5 ; 68 L. J. Ch. 19 ; sup., p. 697.
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Right of pre-

emption.

By special

agreement of

t£e parties.

Generally.

Stipulation

must be strict,

Notice
pending
negotiations.

public-house as a going conoem (p), and the licence must

be transferred promptly (q).

(iv.) An option to purchase under a right of pre-emption

is always construed strictly, and must be exercised at the

time prescribed (r).

(2.) By special agreement of the parties.

(i.) It was at one time held that the parties could not

make time of the essence of a contract any more than they

could contract themselves out of the operation of the

principles of equity as to the redemption of mortgages, or

the penalties of bonds ; but it is now established that if by

the contract it clearly appears to be the intention of the

parties, if, for instance, they stipulate that the agreement

shall be void unless the purchase be completed on a given

day, equity will treat the fixture of time as essential (s)

.

It nevertheless requires a strict stipulation to effect that

object in contracts relating to the sale of land (t). A
mere stipulation that an abstract shall be given, or posses-

sion delivered on a named day, will not suffice {u). A
stipulation that time shall be of the essence of the contract

with regard to one of the steps towards completion, raises

a presumption that it was not intended to be so with

regard to others (x) ; and if the contract evidently con-

templates an extension of the time beyond the day fixed,

as by fixing interest to be thereafter paid upon the

purchase-money, time will not be strictly regarded (y).

Though time be not originally of the essence, yet, where

there has been great and unreasonable delay on one side,

the other party has a right to fix a reasonable time within

which the contract is to be completed, and that time will

{p) Bay V. Luhke, 5 Eq. 336.

[q) See Tadcaster Breworti v.

Wilson, (1897) 1 Ch. 705 ; 66 L. J.

Oh. 402.

(») Sroolce v. Garrod, 3 K. & J.

608; Dibbins v. B., (1896) 2 Cli.

348 ; 65 L. J. Ch. 724.

(s) Smlson T. Bartram, 3 Madd.

HO;Boehmv. Wood. IJ. ScW. i\9;
Hudson V. Temple, 29 Beav. 536.

[i) Webb T. Hughes, 10 Eq. 286.
(«) Soherts v. Bern/, 3 De G. M.

& G. 284 ; TiUeijv. Thomas, 3 Ch. 6 1.

{x) Wells V. Maxwell, 32 Beav.
408.

(«/) Webb V. Hughes, sup.
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be regarded and insisted on by equity (s) . But the notice

to be effective must be reasonable (a) ; and if time is not

originally of the essence of the contract, it cannot be made

so by notice unless there has been some default or un-

reasonable delay (b).

(ii.) If time has been made of the essence of the con- Enlargement

tract by agreement, or is considered so by reason of the
-^p-aiTer.

nature of the property, or becomes so by notice during

progress of the transaction, it may be enlarged or waived

by subsequent agreement, or by conduct of the parties.

Thus, if negotiations go on after the fixed time has passed,

it amounts to a waiver (c), unless the negotiations were

expressly conditioned to be without prejudice to the legal

position (d). And if, as in Seton v. Slade (e), the purchaser

is aware of the objections to the title, or if he receives the

abstract after the day appointed, or proceeds with the pur-

chase after the completion of the time fixed, unless, at

least, he does so under protest (/), he will be held to have

waived his right to object to the delay, and will not be

able to resist specific performance {g) . And likewise, if a

vendor receives and entertains the requisitions of the pur-

chaser after the time specified, unless he reserves his right

he will be deemed to have waived it (/;) . The time within

which objections are to be made to a title may, of course,

be enlarged by the vendor's consent («).

(iii.) The vendor may, it seems, insist upon the contract Ground of

being rescinded, where circumstances exist which render
'^^^"^^^^o"-

it improbable that the purchase-money can be paid for a

long time, as the bankruptcy or death of the purchaser,

(«) Xitif/ V. Wilson, 6 Beav. 126. (d) Tilley v. Tluymas, sup.

{a) Wells V. Maxwell, sup. ; Craw- [e) Supra, p. 726.

ford T. Toogood, 13 Ch. D. 153
; (/) Mageniiis v. Fallon, 2 Moll.

Batten v. Russell, 38 Ch. D. 334
;

576.

57 L. J. Ch. 425. {g) Fineke v. Curteis, 4 Bro. C. 0.

(b) Green-<r.Sevin,lZCh..'D.b&'i; 32y ; Boggart v. Scott, 1 Euss. &
and see as to forfeiture of deposit, My. 293.

p. 247, sup. (A) OuTcdcn v. Filce, 11 Jur. N. S.

(e) Boyes v. Liddell, 6 Jur. 725
;

666.

Fegg v. Wisdtn, 16 Beav. 239. (i) Cufts v. TJiodey, 13 Sim. 206.
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Main Jides

repels usual
rule.

and the inability of his representatives to get in assets {k),

and the omission to require payment of the deposit will

not deprive him of his right to insist that the contract he

rescinded, where he has taken other sufficient steps for that

purpose {I).

(iv.) Although time may be made of the essence of the

contract in reference to any matter appearing upon the

abstract, as, for instance, in taking objections to the title,

an exception from the ordinary rule will arise in such ease,

and time will not be considered essential for taking such

objection, where there has been unfair dealing and a plain

want of bona fides on the part of the vendor ; as where the

conditions were so framed as to deceive the purchaser, or

throw him off his guard [m).

Time •when

not deemed
essential.

2. Where time is not deemed an essential.

The delay occasioning the objection will arise either

from the conduct of the parties, or from the state of the

title.

Where delay
arises from
conduct of

parties

generally.

(1.) From the conduct of the parties.

(i.) The principal case shows the view taken by Courts

of equity as to contracts generally—namely, that the

general object being only the sale of an estate for a given

sum, the particular day named is merely formal, and that

the stipulation means in truth that the purchase shall

be completed within a reasonable time, regard being had

to all the circumstances of the case ; and, as in the case

of mortgages, it acts on the general intention rather than

on the particular words of the stipulation. The rule is,

then, that it wiU grant the relief of specific performance,

notwithstanding a failure to keep the dates assigned by
the contract, if it can do justice to the parties, or if there

is nothing in the stipulations between the parties, the

(k) Mackreth y. Marlar, 1 Cox
259.

(I) Watson T. Seii, 1 Rubs. & 239

My. 236.

[m) Boyd v. Dickson, 10 I. R. Eq.
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nature of the property, or the surrounding circumstances

whiich would make it ineqtiitable to interfere with and

modify the legal right. At law the vendor was hound to

have his title deeds and abstract ready at the appointed

time. In equity it is not solely incumbent upon the vendor

to move by making a tender of the abstract, but it is also

incumbent upon the purchaser to ask for it at the appointed

day, or on such other day as will leave sufficient time for

the completion of the contract. Otherwise the time would

be considered as waived («) . So if the abstract were de-

livered after the appointed day, and the purchaser made

no objection to the delay, he would be considered to have

waived it (o).

If, however, the vendor does not deliver his abstract

promptly, he of course cannot hold his purchaser to send

in his objections in the time limited, even though it may

have been stipulated that time in that respect should be

of the essence of the contract {p).

(ii.) Equity, however, does not go so far as to enforce ExoeptioDal

performance on a purchaser when the vendor has taken no ''*^^^-

steps whatever to complete the contract, and the purchaser

has without delay insisted on his deposit and refused to

proceed; nor would it have granted an injunction to

restrain the purchaser from suing for his deposit at law {q).

Unreasonable delay will of itself be a bar to either party

obtaining a decree. "A party must show himself ready,

desirous, prompt, and eager," in calling for the assistance

of the Court (r), and a continual claim, without any active

steps in support of it, will not keep alive a right which

would otherwise be barred by laches (s).

This rule has been relaxed where a strict application of

it would work injustice, as where after an agreement for a

(«) Guest V. Eomfray, 5 Ves, 818
; (q) Lloyd v. Collett, i Bro. C. C.

Jmes T. Friee, 3 Anstr. 924. 469.

„ „ » i ' W Milward v. E. of Thanet, 5
(o) Smith V. Burnam, 2 Anstr.

yeg. 720 n.
S27. (s) Lehmann v. McArthur, 3 Eq.

C ol Vvverton v. McMeon, 6 Cli. 746 ; 3 Ch. 496 ; Levy v. Stogdon,

43^"^
^

(1899) 1 Ch. 5 ; 68 L. J. Ch. 19.
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lease the intended lessee had entered into or remained m
possession, and no further steps were taken to formally

complete the contract until fourteen years had expired (/).

But the fact that a purchaser has paid part of the purchase-

money is not sufficient to entitle him to assistance, if he

has lain by and delayed completion for an unreasonable

time («(). Equity will not countenance parties in delaying

matters with a view to see whether the contract will prove

advantageous or not, and accordingly either to abandon it,

or claim specific performance («). Nor will a purchaser be

aided who has taken trifliag and vexatious objections to

the title, and shown a disinclination to proceed (y), or is

clearly unable to pay the purchase-money (s).

The granting or withholding of specific performance

being discretionary, equity has sometimes refused to assist

a party who is out of time on the general ground that the

contract is inequitable, or the price unreasonable («)

.

From the

nature of the

title.

General rule.

(2.) From the nature of the title.

The general rule is, that if a vendor commence an action

for specific performance, he is entitled to assistance if he

can procure a good title at the time of the decree. It is

immaterial that he had not a title when entering into the

articles for sale (b) . It ought, however, generally to be

made out in time for the master's certificate, though this

has not uniformly been insisted upon (c)

.

Where the objection to the vendor's title is that there

is an interest outstanding in a third party, and the pur-

chaser buys up that interest, he can no longer resist

(t) Shepheard v. Walker, 20 Eq.
659.

(u) Harrington y. Wheeler, 4Ves.
686.

(x) Alley T. Deschamps, 13 Ves.

225.

(y) Hayes v. Caryll, I Bro. P. C.

126.

(z) Gee v. Pearse, 2 De G-. & Sm.
325

; Abernman Iron Works v.
Wickens, 5 Eq. 485.

(a) WhorwoodY. Simpson, 2 Vem.
186.

(*) Langfori v. Pitt, 2 P. Wms.
630.

[c) Coffin V. Cooper, 14 Ves. 205.
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specific performance on the ground that it is not in the

vendor (d).

The tendency of decisions is now against the practice Tendency of

of compelling a purchaser to take an estate of which the deoiaiona.

title is not made out till after the time fixed by the con-

tract, and the purchasers have been allowed the benefit of

many slight circumstances in their favour; for instance,

that a new suit has become necessary, or that an account

of debts remains to be taken in a suit, &c. (c)

.

3. Compensation.

In all cases in which specific performance has been Compenaation

decreed notwithstanding discrepancy in time or in sub- ti'me^^"
™

stance of the contract, care has been taken that proper

compensation should be made, and the parties in fact put

in the same situation as if the contract had been strictly

fulfilled.

Ordinarily a purchaser is entitled to the profits of the how oaku-

estate from the time at which the contract ought to have ^ ^ '

been completed (/), and the vendor is entitled to interest Interest.

on the unpaid purchase-money from the same time (g).

But where the purchaser was in default of payment,

under a contract by which the vendor was not bound to

give up possession until payment, and the vendor, who
occupied the property for the purpose of his business, con-

tinued the business on his own behalf under a pressure

arising from the plaintiff's default, the vendor was ad-

judged to receive interest on his money, but not to pay

an occupation rent for the premises from the time when
the contract was made (A).

Where no time is fixed for completion, interest is usually

payable by the purchaser from the time of taking posses-

(d) Murrell v. Goodyear, 1 De G. & G. 346.

P. & J. 432. {g) Lowther v. C. of Andorer, 1

(e) LechmereY. Mrasier, 2 J. & W. Bro. C. C. 396 ; CalcraftY. Moebiwk,

289; Dalby v. FidUn, 3 Sim. 29 ; 1 Ves. 221.

:Eraser v. Wood, 8 Beav. 339. (/t) LeggattY. Met. Ry. Co,, 5 Ch.
(/) De Visme T. Be V., \ Mao. 716.
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Rents and
profits.

Accessions.

Deteriora-
tions.

sion («'). The purchaser, moreover, by taking possession,

is deemed to have accepted the title (/f), though this will

not relieve the vendor from perfecting the title if it is m
his power to do so.

In the case of sales by the order of the Court, if the

estate be in possession, the purchaser will be entitled to the

rents and profits from the quarter-day preceding his pur-

chase, he paying his purchase-money before the following

one (l). If the estate be reversionary, the purchaser will

be entitled to any benefit from the dropping of lives after

the time of confirming the report absolute, and will conse-

quently be liable to pay interest from that time (ni)

.

If there has been delay in making out the title, and

the property has deteriorated by dilapidations or mis-

management, compensation will be allowed to the pur-

chaser (n), but not for deterioration after the time when

he ought to have taken possession (o), and of com-se not

for deterioration occasioned by himself (^). Possession

is not usually decreed pending a suit for specific perform-

ance ; but the vendor, if remaining in possession, is a

quasi trustee for the purchaser, and is bound to preserve

the property {q). On the other hand, if the purchaser

takes possession before completion, he may at his option

pay the purchase-money or give up possession ; in the

latter case paying interest at 4 per cent, from the date for

completion (r) . If in possession the purchaser becomes

liable for outgoings (s).

(i) Birch Y. Joy, 3 H. L. 565
;

Ballard v. Strutt, 15 Oh. D. 122.

See Re Mayor of London and Tubis'

Contract, (1894) 2 Ch. 524 ; 63 L. J.

Ch. 680.

ih) Ee Gloag and Miller^s Con-
tract, 23 Ch. D. 320; 52 L. J. Ch.
654.

{I) Mackrell t. Sunt, 2 Madd.
34, n.

(m) Exp. Manning, 2 P. Wma.
410 ; Davy t. Barber, 2 Atk. 489.

(n) Foster t. Deacon, 3 Madd.
394.

(o) Sinks T. Eokeby, 2 Sw. 226.

{p) Harford v. Furrier, 1 Madd.
532.

\q) Clarke v. Eamuz, (1891) 2
Q. B. 456; 60 L. J. Q. B. 679;
Bygraie v. Met. Board of Works, 32
Ch. B. 147 ; 55 L. J. Ch. 602.

(r) Greenwood v. Turner, (1891) 2
Ch. 144; 60 L. J. Ch. 351.

(«) See Cook v. Andrews, (1897) 1
Ch. 266; 66 L. J. Ch. 137; Tubbs
V. Wynne, (1897) 1 Q. B. 74 ; 66
L. J. Q. B. 116.
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When time is of the essence of the contract, and the

purchaser ohtains a decree for specific performance, he will

be entitled to compensation for the loss which he has

sustained in consequence of possession not having been

given to him according to the contract (t).

The general method of ascertaining the amount payable Inquiry at

for compensation, is by directing an inquiry to that effect ° *™ ®™'

by the master in chambers.

II. Where the Dispute relates to the Quantity or Quality of

the Vendor's Interest.

The consideration of these oases naturally falls into two DiBputes as to

divisions, according as to whether the vendor or the pur-
^J^^^'^

^^

chaser is plaintiff ; but it must be remembered that in all

cases the condition on which these suits are entertained is

that of compensation for the error or misdescription. It

follows that the deficiency or difference alleged must be Oompenaa-

such as to admit of the proper compensation being
*'°i"^^yg^®

adequately calculated. Accordingly relief will be refused

where, from the nature of the property or the nature of

the dispute, the Court considers itself unable to fix or

ascertain the amount proper to be allowed (m).

1. Where the vendor seeks specific performance.

At law, when a person contracted to sell a given interest. Vendors' suits

for instance, a given term of years, and it turned out that
genera j.

the interest was less than was represented, the purchaser

might recover the deposit and rescind the contract, not-

withstanding that the vendor might offer compensation.

[t) Gedgev. Montrose, ieBeaY. 45. Eq. 458 ; Ridgway y. Gray,lM3jo.

(u) He Bwnbmry's Estate, 1 I. R. & Gr. 109.

s 3 B
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But in equity, if the purchaser can get substantially what

he contracted for, the vendor can enforce specific perform-

ance against him, allowing compensation for the difference

in value. But the amount of variation which equity will

recognise as admissible without destroying the contract,

Difference is, of course, a matter of degree. In general terms, the

mbstanti^^
misdescription miist not be substantial. The particular

inquiry is, what is, and what is not, considered substantial.

Differences (1.) The difference often relates to the tenure of land;
of tenure. ^^^ ^^ jg established that a purchaser cannot be required

substantial, to accept land of a different tenure from that for which he

bargained. Thus leaseholds, however long the term, or

copyholds, cannot be substituted for freeholds («), nor free-

hold for copyhold, even though it may seem a better

interest (y) ; though where the conditions of sale left the

tenure doubtful or barred any objection on this ground,

and the difference in value was slight, performance was

enforced (z). Similarly, a perpetual rent-charge will not

sufficiently answer the description of a fee simple (a), nor

can a purchaser be compelled to take an underlease instead

of an original lease (b). Moreover, in cases of this descrip-

tion, an express condition of sale that any misdescription

shall not annul the sale, does not meet a purchaser's

objection, such a condition relating to the corporeal pro-

perty, not to the title (c). And where the term of a

leasehold turns out to be largely different from what was

represented, the vendor will not be able to enforce his

bargain, e.g., where the contract was for a sixteen years'

lease, and the term offered was only six (d) . A purchaser

of an entirety would not be obliged to take an undivided

{x) DrewY. Corp, 9 Ves. 368. Contract, 39 Ch. D. 110; Waring
(y) Ayles v. Cox, 16 Beav. 23. v. Scotland, 57 L. J. Ch. 1016 ; Re
(«) Price T. Macaulay, 2 De G. Deighton and Harris' Contract, I189S)

M. & G. 339. 1 Ch. 458 ; 67 L. J. Ch. 240.
(o) Frendergast v. Hyre, 2 Hogan, {c) Me Beyfus and Masters' Con-

81. tra^t, sup.

(b) Madeley v. Booth, 2 De G. & (d) Long v. Fletcher, 2 Eq. Ca.
Sm. 718 ; Be Beyfus and Masters' Ah. 5, pi. 4.
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share of the estate (e), nor a remainder instead of an

estate in possession (/), nor an estate subject to unusual

easements (g), or to an undisclosed reservation of mine-

rals (h).

On the other hand, where there are undisclosed quit- Whatnot.

rents, and rent-charges, at any rate if of small amount,

they are considered fit subjects for compensation {i) ; and

similarly, where there was a small error as to the term of

a lease (Z-), or a mistake as to the amount of quit-rents

sold (l).

Objections to the tenure may be waived by the conduct Waiver by

of the purchaser, as by his proceeding with the treaty
p°"g^aser

after notice of the nature thereof, though by such waiver

he does not lose his claim to compensation on perform-

ance (m).

(2.) Another class of cases is where the misdescription DLfferenceB of

relates to the quantity or the boundaries of the estate to^a^ief
sold. Though the vendor fails to make a title to a small compensated

portion of the estate, if such portion is not material to the not material

possession and enjoyment, specific performance with com- *° enjoyment,

pensation wiU be decreed (n) ; but not if the portion is

material, as where the contract is for a wharf and a jetty,

and it turns out that the jetty is liable to be removed by

the Corporation of London (o).

So, also, if a purchaser in the same contract agrees to

purchase an estate for a fixed price, and also something

else not essential to the enjoyment of the estate, but only

a small adjunct of it, and a good title to this adjunct can-

(e) Alt. -Gen. v. Bay, 1 Ves. 218. (m) Fordyce v . Ford, 4 Bro. 0. C.

(/) Collier v. Jtnkiiis, You. 295. 494 ; Caleraft v. Boebuclc, 1 Ves. jr.

{g) Seaman t. Vtnidrey, 16 Ves. 221.

[h) Vpperton y. Nrclcohon, 6 Cli. ^g^ .^

_g^ ^^^^^^^ a^d Holme,' Con-

i\ T, J , o. !, 1 « ^ <»"™'> 42 Ch. D. 150 ; 58 L. J. Ch.
(s) Esdaile v. Stephenson, 1 o. & -„„

S. 122 ; Horniblow v. Shirley, 13

Ves. 81. (o) Peers v. Lambert, 7 Beav.

{k) Ealsey v. Grant, 13 Ves. 77. 546 ; Perkins v. Ede, 16 Beav. 193
;

(?) Cuthbert v. Baker, cited Sugd. Jacobs v. Pevell, (1900) 2 Ch. 858
;

V. & P. concise view, 219, ed. 1851. 69 L. J. Ch. 879.

3b2
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Sales by
auction in

lots.

Effect of

approximate
description.

not he made, the sale of the estate alone will he enforced

;

for instance, a contract to buy an estate for £24,000, and

the furniture thereon at a valuation {p). Secus, if the

adjunct is essential to the enjoyment of the property, as

the fixtures of a public-house {q).

In the case of an estate being sold by auction, after

which it is found that a good title cannot be made to some

of the lots, specific performance will be decreed, unless the

lots as to which the failure occurs are complicated with

the others (r) ; but everything depends in such a case upon

the nature of the property; for instance, if a farm were

sold along vdth a house for residence thereon, and the title

to the house failed, the rest of the contract would not be

enforced (s).

Where lands are described as of or about a certain acre-

age, or of a certain acreage " be the same more or less,"

and there is found to be a considerable discrepancy from

the figure named, it appears that, in the absence of an

express condition to the contrary, a purchaser may be

allowed an abatement even after accepting a convey-

ance (t). A fortiori, if he discovers the error before

conveyance, unless it is of trifling extent, he may claim

abatement («) ; nor would the purchaser's intimate acquaint-

ance with the estate relieve the vendor {x).

If lands are purchased on the usual condition as to

compensation for misdescription, and they prove to exceed

the estimate, though the purchaser can enforce perform-

ance on paying compensation, the vendor cannot compel

him to complete and pay a larger sum than he contracted

to pay (y).

{p) Richardson v. Smith, 5 Ch.

648.

{q) Darbey v. WhitaJeer, i Drew.
134.

(r) Fooler. ShergoU, 2 Bro. 0. C.

118.

(«) Fericins v. Me, 16 Beav. 193.

it) Fainter t. Johnson, 13 Q. B.

D. 351; \1ih. 32; 53 L. J. Q. B.
348 ; Re Turner and, Skelton, 13 Ch.
D. 130.

(«) mil V. SiKlcley, 17 Ves. 394
;

Winch T. Winchester, 1 V. & B. 375.

[x) King v. Wilson, 6 Beav. 124.

(y) Frice v. North, 2 T. & C Ex.
620.
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2. Where the purchaser seeks specific performance.

The general rule is that a purcliaser may, if he chooses, Purotasers'

compel a Tender who has contracted to sell a larger in- p^ \ ^

terest in an estate than he has, to convey to him such usually claim

interest as he is entitled to, with compensation (z), and ^thabate'-^

this whether the difference is one of tenure or of quan- "iient.

tity {a). This has been done even where the difference

in quantity amounted to as much as one-half (6). Where, Exceptions.

however, the title of the vendor is doubtful or defective,

it has been held that the purchaser cannot compel a con-

veyance of such interest as he has (c).

If the piirchaser, at the time of the contract, knows of Notice.

the limited interest of the vendor, he will not be able to

insist upon a conveyance of such interest with compensa-

tion {d) ; and the neglect of a purchaser to make proper

inquiries may disentitle him from claiming compensation

for some defect which, with ordinary care, he might have

discovered (e), as where a vendor had contracted to sell

certain property which the purchaser knew to be in the

occupation of a tenant, and it turned out that the tenant

had an agreement for a lease (/), the occupation being

considered to amount to constructive notice of the lease.

But it appears that the doctrine of constructive notice is

not generally applicable to such eases, and that at least it

would not suffice in a vendor's suit (g), or in a purchaser's

suit to give a title to compensation in respect of the

tenant's interest (h).

(e) MortlocTc v. Buller, 10 Ves. 500; RuMy. Lascelles, [1^00)1 Ch.

315. 815 ; 69 L. J. Cli. 396.

(a) JSughes v. Jmes, 3 De G. F. & (d) Lawremon t. Butler, 1 S. &
J. 307 ; Wood v. Griffith, Wilson L. 13 ; Harnett v. Yeilding, 2 S. &
Ch. Rep. 44 ; Leslie v. Crmnmelin, L. 549 ; Castle v. Wilkinson, 5 Oh..

2 1. E. Eq. 134 ; Zooperv. Smart, 18 534.

Eq. 683; McKenzie v. SesTceth, 7 (e) Bdwards-Woody.MaJoriianks,
Cli. D. 675 ;

North v. Ferciml, 7 h. L. 806.

(1898) 2 Ch. 128 ; 67 L-
f-

Cl». ^21.
^^j ^^,^^ ^_ ^.^^ ^^^ 9 ^

lb) Burrow Y. Scammell, 19Ch.D. )"
tt\ onu aa-,

175 ; but see Wh^atley v. iSlade, 4 fe')
Oaballero v. Henty, 9 Ch. 447.

Sim! 126. W Phillips v. Miller, 10 L. R.

(c) Williams v. Eigden, 1 C. P. C. P. 428.
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contrary.

Right of

rescission.

Where, however, the statement as to quantity was

simply a mistake, and it would be plainly unjust to the

vendor to decree specific performance with compensation,

the purchaser has been required to elect whether he would

perform the contract without compensation, or have his

action dismissed {i) ; in this case there was a difference of

nearly one-half in the acreage stated.

The right to compensation also may be excluded by

express contract, as by a stipulation to that effect contained

in the conditions of sale (k), unless such a condition may
be construed so as to extend only to small accidental

inaccuracies (/). The right, however, is not excluded by

a mere condition that he shall not object to complete the

purchase if the quantity should turn out less than was

stated in the particulars (w) ; nor by acts on his part which

merely amount to a waiver of objections to the title (w).

It may be excluded by the vendor rescinding the contract

under a condition empowering him to do so, if unwiHing

or unable to make a satisfactory title (o) ; but not if the

vendor sold the property under such a condition knowing

his title to be defective, or has been guilty of wilful mis-

representation (p) ; and, notwithstanding such condition,

if the purchaser is willing to waive all objections to the

title, he is entitled to take the property without compen-

sation {q).

The right to rescind may, moreover, be lost by the

vendor's replying to the purchaser's objections or requi-

sitions (r), and by acquiescence in, or confirmation of, the

contract (s). A fuller discussion of the right of a pur-

(t) Farl of Durham v. Legard, 34

L. J. Oh. N. S. 589.

{k) CordingUy v.

GifE. 496.

(Z) TFhitfemore v. TT., 8 Eq. 603
;

He Terry and White's Oontraet, 32

Oh. D. 14 ; 55 L. J. Ch. 345.

(m) Frost v. Brewer, 3 Jur. 165.

(n) CaUraft v. Uoehuch, 1 Ves. jr.

221.

(o) Mawson v. Fletcher, 6 Ch. 91
;

10 Eq. 213; DuddellY. Simpson, 2
Ch. 102.

(p) Nelthorpe v. Solgate, 1 Coll.
203 ; Frice v. Macaulay, 2 De Gr.

M. & G. 347.

(?) Fage v. Adam, 4 Beav. 269.
(r) Tanner v. Smith, 10 Sim. 410.

(») Cole T. Gibbons, 3 P. Wms.
290 ; AttwoodY. Small, 6 CI. & P.
424.
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chaser to repudiate a contract on grounds of mistake and

misrepresentation is found in the chapters on Mistake and

Fraud (f) . As to a vendor's right to rescind under a

special condition enabling him so to do in case of the pur-

chaser taking any objection to the title which the vendor

is unable or unwilling to meet, reference may be made to

-Be Dames and Wood (m), in which it was held that, after

the vendor had elected to rescind, it was not open to the '

purchaser to waive his objections and insist on the contract.

Even under such a condition a mere dispute as to the fonn

of conveyance is not a sufficient ground for rescission («).

The right of rescission must in any case be exercised in

good faith. He may not keep the purchaser in suspense

while he negotiates with other parties. If he does so, the

purchaser may recover his deposit with interest and costs (y)

.

After a final judgment has been given it is too late to

exercise the right of rescission (z)

.

(t) Supra, pp. 162, 208. Sardman \. Child, 28 Ch. D. 712
;

(m) 29 Ch. D. 626. See also 54 L. J. Ch. 695.

Ashburner v. Sewell, (1891) 3 Ch. {y) Smiths. JTaZfes, (189S) 1 Ch.
405 ; 60 L. J. Ch. 784. 385 ; 64 L. J. Ch. 240.

(x) Re Monkton and Gilaean, 27 (a) Ee Arbih and Class' Contract,

Ch. D. 555 ; 54 L. J. Ch. 257 ; (1891) 1 Ch. 601 ; 60 L. J. Ch. 263.
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OHAPTBE VII.

INJUNCTIONS.

Injunction
compared
with specific

performance.

In some respects analogous to the equitable remedy of

specific performance is tlie equally characteristic remedy

of injunction. A decree of specific performance, as its

name implies, enforces the performance of some specific

act. An injunction is the converse of this ; it judicially

forbids the performance of some specific act or series of

acts.

From the nature of the case the remedy of specific per-

formance only applies to cases arising out of contract;

since it rarely happens apart from contract that one person

has a right to the performance of a particular act on the

part of another.

On the contrary, the cases for which injunction is a

proper remedy have usually no connexion with contract.

There are, indeed, cases in which one person contracts with

another not to do a certain act ; and such negative con-

tracts may, as we have seen, be specifically enforced by
means of injunction («). In the absence of a negative

stipulation, an affirmative contract will not be indirectly

enforced by an injunction restraining an act inconsistent

with the contract (&), and a negative stipulation wiU not be

enforced if unreasonable or oppressive (c) ; or if, though
negative in form, it is affirmative ia substance {d). But a

(a) P. 711. Lumley v. Wagner,

1 De a. M. & &. 615 ; Manchester

Ship Canal Co. v. Manchester Race-
course Co., (1901) 2 Ch. 37 ; 70 L. J.

Ch. 468 ; Grimston v. Cuningham,

(1894) 1 Q. B. 126.

(5) Whitwood Chemical Co. v.

Sardman, (1891) 2 Ch. 416; 60

L. J. Ch. 428, overruling Montague
V. Flockton, 16 Eq. 189.

(c) Ehrmann t. Bartholomew
(1898) 1 Ch. 671 ; 67L.J.Ch. 319
i?o5mso«v. B"«w)-, (1898) 2Ch 451
67 L. J. Ch. 644.

(d) Davis v. Foreman, (1894) 3
Ch. 654 ; 64 L. J. Oh. 187.
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great majority of the cases in which one person seeks to

prohibit a certain act, depend on rights which avail agaiast

all the world ; or, to use the technical language of juris-

prudence, depend on Jura in rem, not on ohligationes. As

far, however, as regards the remedy, there is little impor-

tance in the distiriction. Whether the negative duty, or

duty to abstaia, be contractual or general, the injunction

which enforces it is the same in nature and in form.

An injunction may be described as a judicial process Definition,

whereby a party is required to do a particular thing (i.e.,

a mandatory iajunotion) or to refrain from doing a par-

ticular thing. There is, however, a marked contrast

between injunctions which command and injunctions

which forbid the doing of an act. The former, as a rule,

only issue after decree, and are of the nature of an execu-

tion to enforce the same. Only in cases where there has

been an evident attempt to anticipate and evade the

ultimate decision of the Court has a mandatory interlocu-

tory injunction been made (e) . The latter may be either Interlocutory

interlocutory or perpetual. Interlocutory injunctions are °^ ^'^^

made pending the hearing of the cause upon the merits,

and are generally expressed to continue until such hearing

or until further order. Perpetual injunctions are such as

form part of the decree made at the hearing upon the

merits, and perpetually restrain the defendant from the

assertion of a right or the commission of some act contrary

to equity : they are in fact final decrees.

Interlocutory injunctions are merely provisional and do

not conclude a right. Their object is to preserve the pro-

perty subject to litigation in statu quo until the hearing or

further order, and may be obtained by a plaintiff who

shows that he has a fair question to raise as to the exist-

ence of the right which he alleges (/).

It was formerly considered that a Court of equity had Mandatory
injunctionBi

(c) Daniel v. Ferguson, (1891) 2 (/) See Kerr on Injunctions,

Ch. 27 ; Vm Joelir. Bornsey, (1895) pp. 11, 12, ed. 2.

2 Ch. 774 ; 66 L. J. Oh. 774.
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no jurisdiction in the absence of contract to compel the

performance of a positive act, such as the removal of a

work already executed, though it might, by framing the

order in an indirect form, compel a defendant to restore

things to their former condition. The present practice,

however, is to express such an injunction in a direct

mandatory form {g). This jurisdiction is, however, only

exercised in cases which admit of no other adequate

remedy, and their occurrence is comparatively unfrequent.

This species of relief will always be refused if the injury

can be reasonably recompensed by damages, or even if the

balance of convenience is strongly on the side of the

defendant {h) . And in fact, generally, the remedy of

injunction will not be applied in trivial circumstances («').

Enforcement. Aji injunction, when granted, is enforceable, if need be,

by committal for contempt in the event of disobedience,

and this not only as against the parties to the action, but

also against others knowingly abetting them in the

breach {!;).

Origin of the The jiu'isdiction of equity to decree injunctions arose,
juris ic ion. -^^ ^^^^ ^£ gpgg^g performance, from the want of an

adequate remedy at law. The common law had, indeed,

in certain cases, the power of prohibiting the committal of

wrongs; for instance, waste could be restrained by the writ

of prohibition and estrepement of waste. But the oases in

which the common law supplied remedies of this nature

were very few, and the procedure by which they were

applied was cumbrous and inconvenient, so that the

assistance of equity was at an early period found necessary

for the proper administration of justice; and when this

jurisdiction was established, the superiority of its process

{g) Jackson^. Normanhy Brick Co., [i) Llandudno Urban Council v,
(1899) 1 Ch. 438; 68 L. J. Ch. Woods, (1899) 2 Ch. 705 ; 68 L. J.
407 ; Some and Colonial Stores v. Ch. 623.

Coll, (1902) 1 Ch. 302. {k) WellesUy v. Mornington, 11
(A) Beere v. Guest, 1 My. & C. BeaT. 180 ; Seaward v. Faterson,

516; Jacomh V. Knight, 3 Be Gr. J

.

(1897) 1 Oh. 545; 66 L. J Ch
& S. 538. 267.
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gradually caused the inferior remedies of law to fall into

desuetude.

The following is in substance the enumeration given by Classification

a learned author of the cii'cumstances in which the remedy ofmjunctions.

of injunction has been most commonly applied [1).

1. To stay proceedings in Courts of law.

2. To restrain the indorsement or negotiation of nego-

tiable instruments, the sale of land, the sailing of

a ship, the transfer of stock or the alienation of a

specific chattel.

3. To prevent the wasting of assets or other property

pending litigation.

4. To restrain trustees from assigning or improperly

dealing with the legal estate or trust property.

5. To prevent the removing out of the jurisdiction,

marrying, or haviug any iutercourse which the

Court disapproves of, with a ward.

6. To restrain the commission of every species of waste.

7. To prevent the infringement of patents and the vio-

lation of copyright.

8. To prevent the continuance of public or private

nuisances.

9. To prevent multiplicity of suits and vexatious liti-

gation.

It will be observed that this enumeration admits of a

division into two strongly distinguished classes of cases;

first, those in which the wrong restraiaed is one which is

regarded as such in equity only, and in which, accordingly,

the ground of the jurisdiction is the absence of a legal

remedy altogether ; secondly, those in which the wrong

restrained is both legal and equitable, in which, therefore,

the ground of the jurisdiction i^ the superiority of the

equitable to the legal remedy.

The former class comprises,—first, iujunctions which are Injunctions

designed to prevent the abuse of legal processes, under ablewron^.*

(I) Eden on Injunctions, p. 1

.
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circumstances which render it inequitable to apply them;

secondly, injunctions protecting equitable estates and

interests not recognized at law.

Injunctions The latter class includes,—first, injunctions protecting

wTOnffs^^^*
common rights as to the enjoyment of land; secondly,

injunctions protecting the peculiar rights arising from

patents, copyright, and the use of trade marks.

The enumeration above quoted does not indeed pretend

to be exhaustive ; nor is it possible to specify every case

to which the remedy of injunction might be applied.

Wherever a plaintiff is equitably entitled in rem or in

personam to restrain the commission or continuance of an

act, he may be aided by means of injunction. The cases

here given copiously illustrate the circumstances in which

the remedy is most usually sought; and whatever other

cases may suggest themselves will be found to fall easily

within one or other of the classes indicated.
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Section I.

—

Injunctions eestraining Wrongs purely

Equitable.

I. To prevent the abuse of Legal Processes.

II. To protect Equitable Estates and Interests.

749

I. Injunctions toprevent the abuse of Legal Processes.

The most important class of cases falling under this

description is that of which one of the oldest and most

famous of authorities is The Earl of Oxford's Case {a).

This case is celebrated in history on account of the warm
dispute which arose therefrom between Lord Chancellor

Ellesmere and Lord Chief Justice Coke. The former

insisted on the right and jurisdiction of equity to restrain

persons who had obtained judgments at law from making

such judgments instruments of injustice. He did not

pretend to a power to overrule the judgment, but claimed

to prevent the party obtaining it from acting upon it

contrary to conscience. The latter, however, considered

the exercise of this power as an encroachment upon the

jurisdiction of the Courts of common law. So far did the

contention go that indictments were preferred at Coke's

instigation against the parties who had filed their bill in

Chancery, their counsel and sohoitprs ; and, on the other

hand, the Attorney-General was directed to prosecute in

the Star Chamber those who had preferred the indict-

ments.

In the event the jurisdiction of equity contended for

was firmly established. And reasonably so, for it con-

sisted not in any assumption of superiority to the Courts

of law, but in the assertion of a right to control the acts

(a) 1 Ch. Rep. 1 ; 2 Wli. & T. L. C. 690.
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of the parties concerned, according to principles of con-

science and equity.

The recent history of this head of equitable jurisdiction

shows by what steps it has come to be at present of very

small effect and importance, compared with what it

formerly had.

c. L. P. Act, 1. First, by the Common Law Procedure Act, 1854 (b),

^*^*'
it was enacted (c) that equitable pleas and replications

might be made use of at law. The effect of this might

have been to have rendered the interference of equity on

behalf of the defendant at law in the future unnecessary.

But this effect was prevented by the narrow construction

put upon the Act by the common law judges, who held

that no equitable plea was good unless it disclosed facts

which would entitle the defendant to a perpetual and un-

conditional injunction in equity (rf). Thus in a multitude

of cases applications to the Court of Chancery continued

to be necessary. Moreover, the Act only gave an option

to the defendant at law to plead an equitable defence ; it

stUl left him the power of proceeding in equity for an

injunction as before (e).

Jud. Acts. 2. By the Judicature Acts, 1873 and 1875 (/), the

principal previously existing Courts of law and equity were

consolidated into the Supreme Court of Judicature, con-

sisting of Her Majesty's High Court of Justice and Her
Majesty's Court of Appeal ; and it was enacted that in

every division thereof law and equity should be concur-

rently administered. Further, by s. 24, sub-s. 5, of the

Act of 1873, it is enacted that " no cause or proceeding

" at any time pending in the High Court of Justice or

" before the Court of Appeal shall be restrained by pro-

" hibition or injunction ; but every matter of equity on

(5) 17 & 18 Vict. li. 125. (c) Oompertz v. Pooley, i Drew.
Ic) S. 83. 453.

[d) Jeffs V. Day, L. R. 1 Q. B. (/) 36 & 37 Vict. c. 66, and 38 &
374. 39 Vict. c. 77.
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" whicli an injunction against the prosecution of any such

" cause or proceeding might have been obtained if this

" Act had not passed, either unconditionally or on any
" terms or conditions, may be relied on by way of defence

" thereto : Provided always, that nothing in this Act con-

" tained shall disable either of the said Courts from
" directing a stay of proceedings in any cause or matter

" pending before it if it shall think fit; and any person,

" whether a party or not to any such cause or matter, who
" would have been entitled if this Act had not passed, to

" apply to any Court to restrain the prosecution thereof,

" or who may be entitled to enforce by attachment or

" otherwise any judgment, decree, rule, or order contrary

" to which all or any part of the proceedings in such cause

" or matter may have been taken, shall be at liberty to

" apply to the said Courts respectively, by motion in a

" summary way, for a stay of proceedings in such cause or

" matter, either generally, or so far as may be necessary

" for the purposes of justice ; and the Court shall there-

" upon make such order as shall be just."

The result of this legislation is to put a stop in general Effect of

to injunctions against judicial proceedings
;
providing in-

^^'^ ^ ^°^'

stead thereof a power for any division of the High Court

to order a stay of its own proceedings, and in applications

for this purpose to consider and give weight to those prin-

ciples of equity which were previously invoked for the

purpose of obtaining an injunction.

3. Stm, there are cases not affected by the Judicature Cases not

Act in which' this equitable procedure may still be ap- Jg*"^"
*'^^

pealed to; and it is therefore not idle to consider the

principles by which it was and may be still directed.

In the first place, it is to be observed that the old juris-

diction remains in force as regards proceedings in all

Courts not comprised by the Judicature Acts in the High
Court of Justice.

Thus, the Chancery Division may restrain a person Suits in

751
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foreign
Courts
restrained.

And in

English
Courts not
affected by
the Acts.

Court of

Bankruptcy.

within its jurisdiction from taking proceedings in Gonrts

out of its jurisdiction—for instance, in Scotland, Ireland,

the colonies, or in foreign countries {g). But no more in

these cases than formerly in granting injunctions against

proceedings, in the ordinary Courts of law does equity

affect to control, or overrule, or examine, the judicial or

administrative action of the foreign tribunals {h). It

addresses its decree to the person within its jurisdiction,

forbidding his action («').

Again, there are certain Courts in England which were

not afEected by the Judicature Act, and which, therefore,

continue to be ruled by the old principles and procedure.

One instance of this is the Lord Mayor's Court in

London; and if from any circumstances it were inequit-

able that a person should take or contiaue proceedings

therein, there seems no reason why he should not as

formerly be restrained by a Court of equity (k). Other

local Courts in England fall within the same principle (/).

4. The Coui"t of Bankruptcy, which was not affected by

the Judicature Act, is now incorporated in the High Court

of Justice (?n), and consequently its former power of

restraining actions in other Courts no longer exists (n).

In what
circumstances
granted.

5. There being, therefore, cases in which injunctions

against legal proceedings may stOl be sought in equity, it

is not immaterial to inquire into the circumstances which

will be deemed to warrant such application; especially

siace, in cases in which an injunction is no longer the proper

remedy, the same circumstances which formerly warranted

it wiU now entitle a defendant to a stay of proceedings.

((?) Me Bermann Loog, 36 Ch. D.
502.

(A) See British S. Africa Co. v.

Companhia de MogamUgue, (1893)

A. C. 602; 63 L. J. Q. B. 70.

(») Fortarlington v. Soulby, 3 My.
& K. 106 ; Hope t. Carnegie, 1 Ch.
320.

[k) Mildred Y. Neate, 1 Dick. 279
;

Cottesworth v. Stephens, 4 Ha. 185.

{1} Sedley t. Bates, 13 Ch. D.
498 ; Stannard v. Si. Giles' Vestrii,
20 ib. 190.

[m] 46 & 47 Vict. u. 52, s. 93.

(«) Ee Barnett, 15 Q. B. D. 169.



TO PREVENT THE ABUSE OV LEGAL PROCESSES. (53

Lord EUesmere in the principal case gave certain illus-

trations of the circumstances in which the Coui't had

interfered to stay proceedings at law, on the grounds of

some equity of which the defendant could not avail him-

self in a Court of law, but to which he might appeal as a

suppliant iu Chancery. The following heads have been

specified as comprising the various grounds on which

such interference of equity might be sought:—accident,

mistake, fraud, accounts, illegal and immoral contracts,

penalties and forfeitures, breaches of covenants, administra-

tion of assets, marshalling of securities and suretyship (o)

.

The distinction between equitable and legal doctrines

and practice as to these matters has already been ex-

pounded under the various headings of this work, and of

course need not now be particularly referred to. It suffices

to adduce a few illustrations of the operation of the juris-

diction in the cases in which it still applies, at the same

time contrasting it with the procedure by which in other

cases the same result is now reached.

First, however, we may premise that it was always Equitable

necessary for a plaintiif seeking an injunction against ^ required,

legal proceedings to establish some special equitable title to

relief—the remedy was not given on the ground of matter

which might be alleged in defence at law {p) ; and thus the

amendment of the law effected by the Common Law Pro-

cedure Act, 1854, already quoted, reduced the number of

cases in which the remedy of injunction was available (q).

Moreover, the principle of injunctions cannot be so applied Mere error at

as to amount in effect to an appeal from a Court of law.
sufficient.

An injunction will never be granted against the execution

of a judgment on the mere ground of its being a decision

erroneous at law (r). StUl less where the result has been

(o) Eden on Injunctions, 4; Joyce (j) Fareirother v. JVdchman, ^3

on Iniunctions, 1053, 1257. Drew. 122, and cf. Gompertz v.
Foolet/, i Drew. 453.

{p) SarrisonY. Nettleship, 2 My. (,.)' Smpson v. Sowden, 3 My &
& K. 423. Cr. 108.

S. 3 C
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produced by the negligence of the party seeking relief (s)

.

The illustrations adduced will show the nature of the

special equitable claims which form proper grounds for

seeking the remedy.

6. Perhaps there is no class of actions in which the

remedy for injunction has been so frequently applied as in

those of creditors against the legal personal representatives

of deceased persons.

In some of such cases the injunction is sought and

granted for the protection of the executor or administrator.

At law, when the legal personal representative had once

acquired possession of or become chargeable with sufficient

property of the deceased to discharge his debts, he remained

chargeable, notwithstanding any accident, such as robbery

or the, which might destroy the property before its distri-

bution ; and it mattered not how free from default he may
have been, or how great the liability thus devolving upon

him personally. But in equity the hardship and injustice

of a creditor's action under such circumstances was re-

cognized ; and on the application of the executor or

administrator, a Court of equity would issue an injunc-

tion forbidding the creditor to continue his proceedings at

law {t)

.

Under the present practice, the Courts of law would

themselves stay proceedings under eii'cumstances formerly

warranting an injunction, and might dii-ect the transfer of

the action to the Chancery Division.

7. In another class of oases an injunction was obtain-

able for the protection of the general creditors. We have

elsewhere seen that executors had at law large powers of

preference with regard to the payment of the debts of their

testator. To prevent the unfair exercise of this preference.

Courts of equity encouraged suits for the general adminis-

(s) Bateman T. Willoe, 1 S. & L. 204.

[t) Crosse v. Smith, 7 East, 268 ; Croft v. Lyndsey, Freem. I.
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tration of estates, in wliioh their decrees differed from a

judgment at law in tliat they were equally ia favour of all

creditors. After the granting of such a decree, equity was

wont to restrain all actions brought by individual creditors

at law (»). But it would not interfere with a creditor who
had obtained a judgment at law prior to the administra-

tion decree (x).

Tinder the present practice, a Court of law would stay present

proceedings in such an action {y), and the judge in whose practice.

Court the administration action is pending has power,

without any further consent, to order the transfer to him-

self of an action pending in any other Division of the Court

brought by or against the executors or administrators

whose assets are being administered (s).

Similar to these cases were those in which actions at Injunctions in

law were commenced against a company after proceedings ^™ °g-"P-

had been taken in equity for its winding-up. These cases

are now also provided for by the rule of Court above

referred to.

The Court will not restrain a party from proceeding Arbitration,

with an arbitration, whether the source of the objection is

that the matter referred is beyond the scope of the agree-

ment to refer (a) or that the party is proceeding without

authority in the name of another {b) ; but it has jurisdiction

to restrain such proceeding if, for example, it is satisfied

that injury wUl result to the party complaining if the

arbitration is allowed to proceed, but it will not do so

merely on the ground that the arbitration will be futile (c).

[u) Morrice v. JB. of England, Ca
t. Talb. 217; 4 Bro. P. 0. 287:

Mush T. Siggs, 4 Ves. 638.

{x) Saly V. Barry, 3 Ch. 452

Etheridqe v. WomersUy, 29 Oil. D
5S7; 54 L.J. Ch. 965.

R. Co., 11 Q. E. D. 30 ; 52 L. J.

Q. B. 380.

(S) Zond. ^ Blackwall M. Co. v.

Cross, 31 Ch. D. 354 ; 58 L. J. Ch.
313 ; but see and distinguish G. W.
E. Co. V. W. # L. M. Co., 17 Ch. D.
493.

(y) Crowk V. Sussell, 4 C. P. D,
^^^ j,^^^^^ ^_ g^^^^^_ ^^ ^h. D.

1°°-
323 ; 59 L. J. Ch. 506 ; Eitts v.

(«) Order XLIX., rule 5 (1883). Moore, (1895) 1 Q. B. 253 ; 64 L. J.

(a) Nora London R. Co. v. G. N. Q. B. 152.

3c2
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8. Other illustrations of the granting of similar injunc-

tions are afforded by cases in which instruments legally

binding have been obtained by such actual or constructive

fraud as confers an equitable title to relief against them.

Such matters can now, of course, be pleaded in defence in

any Division of the Court ; formerly the relief took the

form of an injunction restraining legal proceedings on the

instrument (d).

9. Where, again, the legal and equitable titles to pro-

perty were in different people, an action at law by the

person having the legal estate was restrained by injunction.

Thus separate estate limited to a married woman without

the intervention of trustees, was protected against the

judgment creditors of her husband by this means. The

creditors, indeed, obtained a legal title through the hus-

band; but he being in equity a trustee, their execution

was restrained by injunction (e).

10. The desire to avoid multiplicity of actions was

also a frequent ground of injunctions to stay proceedings.

A party was never suffered to sue for the same thing at

the same time in equity and at law. When litigation was

pending in one Court in which complete relief could be

had, and it was sought to institute proceedings elsewhere,

the person so attempting was restrained by injunction (/)

;

a fortiori if the design of the foreign proceedings was to

gain some unfair advantage, as where a creditor who had a

specific charge upon a part of the testator's real estate came

in under a decree in a general administration suit, and

then claimed to prove in a creditors' suit which he had

instituted in Ireland {g).

11. In the case of foreign suits, even though no decree

has been obtained in this country, yet if a suit instituted

(d) Lloyd V. Clarlc, 6 Beav. 309
;

Tyler y. Yates, 11 Eq. 265.

(e) Nevilands v. Faynter, 4 My. &
Cr. 408.

(/) Carron, S;c. Co. v. Maclaren,
5 H. L. 416, 437; Harrison v.
Gurney, 2 J. & W. 663.

(?) Beauchamp v. Huntley, Jac.
546.
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abroad appeal's ill-caloulated to answer the ends of justice,

it may be restrained (/;). And where there has been no

question as to the necessity of the foreign litigation, a

person within the jurisdiction of the Court of Chancery

has been restrained from proceedings which are deemed by

it contrary to good conscience, such as a suit to recover a

gambling debt (i).

The fact of a foreigner having property in this country

enables the Court to make effectual an injunction issued

against him (k).

On the contrary, where such interposition would not

tend to equality of all parties, or where it would not add to

the convenience of proceeding, it will not be granted (l).

When a foreigner seeks no assistance from the Courts of

this country, it requires a very strong case to induce them

to restrain him, when domiciled in another country, from

proceeding to obtaiu payment of his debts according to the

law of that country (m).

12. Analogous in principle to the restraining of proceed- AppKcation.

ings in Courts of justice are those in which application has parliament,

been made to the Court of Chancery against a party

applying for a private Act of Parliament, or for an Act

respecting property. It has been laid down by many
judges that the Court, acting in personam, has power to

grant such an injunction, though there is no case in which

it has been actually carried into effect. In Heathcote v.

N. S. R. Co. in) an injunction was granted by Sir L. Shad-

well, but was dissolved by Lord Cottenham on appeal, not

indeed on the general ground of want of jurisdiction, but

from the absence in that case of circumstances warranting

such a decree. His lordship pointed out an important

distinction between such a case and an injunction against

(A) Baillie v. B., 5 Eq. 173. (^ Liverpool, ^-c. Co. v. Hunter, 4

(i) jportarlington v. Soulby, 3 My. Eq. 62 ; 3 Ch. 479 ; Jones t. Geddes,

& K. 104 ; Simpson v. Foffo, 1 J. & 1 Ph. 725.

H. 18 ; 1 H. & M. 195. (m) Carron, ^c. Co. v. Maclaren,

{k) Carron, ^c. Co. v. Maclaren, sup.

sup. {n) 2 Mao. & O. 100.
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proceedings at law, the ground of the latter being that it

was sought to interfere with an inequitable use of a legal

right, while ia the former case, it was the ordinary pro-

vince of the legislature to abrogate existing rights and

create new ones. To hold, therefore, that no application

should be made to Parliament because its object was to

interfere with some right or interest, would be in effect to

hold that the Court should hj its injunction deprive the

subject of the benefit of parliamentary interference. An
injunction, therefore, could not be granted on the ground

that the Act of Parliament sought for would interfere with

existing rights, it being the very object of it to do so.

Upon the same principle, in the absence of some special

equity, the Court will not restrain an application to the

legislature of a foreign country (o).

As, however, it is unlawful, and in fact a breach of trust,

to apply the funds of a company in an application to Par-

liament for powers to extend the business of the company

beyond the objects for which it was constituted, the Court

has power, at the suit of any of the shareholders, to inter-

fere by injunction to restrain such application (p). The

funds of a company may, however, be employed in defence

of existing rights, and if it be necessary to apply to Par-

liament for their protection, such application will not be

restrained (q).

13. Courts of equity have always been careful to protect

their own officers in the execution of the processes of the

Court against any actions brought against them for acts

done in pursuance of their duty. If the processes were

irregular, they were not to be examined in other Courts
;

the Courts of equity would themselves apply the proper

remedy {>•).

(o) BUIy. Sierra, ^c. Co., 1 De G-.

F. & J. 177.

{p) Simpson v. Denison, 10 Ha.
51 ; see also G. W. S. Co. y.Stish-

out, 6 De G. & Sm. 290.

(q) Bright v. JSTorth, 2 Ph. 216.

[r) May v. Sock, 2 Dick. 619,

cited; Walker t. Jllcklcthwait, 1

Dr. & Sm. 49.
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14. It may be laid down as a general principle that a Criminal pro-

Court of equity neither has nor had any jurisdiction to lestrained.

restrain by injunction any criminal proceedings (s). It

was but an apparent exception that when the person

instituting such proceedings was at the same time himself

a plaintiff in equity, the Court had power to require him

to elect between his suit in equity and his prosecution (t)
;

and this case has been disapproved of by high authority («<)

.

Under s. 85 of the Companies Act, 1862, the Com-t has,

after the presentation of a petition for winding-up,

restraiued criminal proceedings against the company (x).

II. Injunctions protecting Equitable Estates and Interests

not recognized at law.

1. Trusts supply the most extensive and important Trust pro-

class of purely equitable estates. An illustration which P'J'^^'^'^"

falls with equal propriety under this head has been already

given of the protection of trust property by means of

injunction [y). Other instances of a similar nature may
be easHy supplied ; for example, where a trustee seeks

payment to himself of a legacy bequeathed to his cestui

que trust (z). So where a cestui que trust proves a probable Breach of

intention on the part of his trustee to commit a breach of restrained,

trust, he may procure an injunction to restrain him (a)

;

and it is not necessary to entitle him to this relief that

the threatened damage should be irreparable (b) . It is the

right and duty of a trustee who apprehends a breach of

(s) Montague v. Dodman, 2 Ves. [x] Re Briton 3Iedical and General

sr. 396. Co., 32 Ch. D. 503; 55 L. J. Ch.
(i!) M. of Tork T. Pilkington, 2 416.

Atk. 302. (?/) Newlands v. Faynter, 4 My.
(m) Saull v. Browne, 10 Ch. 64; & Or. 408.

Kerr v. Corp. of Frestoti, 6 Ch. D. (z) Hill v. Turner, 1 Atk. 516.

463 ; Grand Junction, ^-e. Co. /. (a) Balls v. Strutt, 1 Ha. 146.

Sampton Urban Council, (1898) 2 (b) Anon., 6 Mad. 10; Dance y.

Ch. 701 ; 67 L. J. Ch. 703. Goldingham, 8 Ch. 902.
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trust by his co-trustee to seek an injunction to restrain

him (c).

2. Thus again, the lien of a purchaser has been pro-

tected by an injunction restraining the vendor from parting

with the legal estate (d) ; and similarly, the interest of an

equitable mortgagee (e) . Constructive trusts arising from

frauds have also been assisted by restraining the indorse-

ment or negotiation of notes fraudulently obtained (/).

3. We have seen elsewhere (p. 455) that the unauthorised

marriage or removal of wards of Court will be prohibited

by injunction ; a guardian may even be restrained from

giving his consent to such a marriage without the leave of

the Court (g) ; and, by an analogous jurisdiction, fathers

have for special reasons been restrained from taking their

children abroad, or interfering with their education (h).

(c) He Chertsei/MarJcet, 6711.219.
(d) Echliff T. Baldwin, 16 Ves.

267.

(e) Land. S; County Bk, v. Lewis,

21 Ch. D. 490.

(/) Smith V. Ayhwell, 3 Atk. 566.

(g) Beard v. Travers, 1 Ves. 313.

(h) Exp. Warner, i Bro. C. C.

101; De Manneville t. Ee M., 10

Ves. 52.
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Section II.

—

Injunctions Eesxraining Wrongs at

ONCE Legal and Equitable.

General Principles.

I. Injunctions protecting Rights in Land.

1. Waste.

(1.) Doctrines and remedies of Law as to

waste.

(2.) Doctrines and remedies of Equity as

to waste.

2. Trespass.

3. Ntiisances.

4. Libel, ^c.

II. Injunctions protecting Patent Rights, S^c.

1. Patents.

2. Copyright.

3. Trade marks.

4. Goodicill.

The protection of legal rights to property from irre- Principles of

parable, or at least from serious damage, pending the trial the jurisdio-

of the legal right, is part of the original and proper office

of a Court of equity (a). It has sometimes been quoted

as a maxim that equity will not sujfer a wrong icithout a

remedy. A full discussion, therefore, of the oases in which

the protection of an injunction might be afforded would

require an exposition of legal rights generally, which can-

not, of course, be here attempted. It must suffice, first, to

indicate the general principles by which the exercise of the

jurisdiction is directed, and secondly, to pass in review, by

way of illustration, some of the most frequently occurring

and important cases in which this particular remedy is

applied.

(a) Kerr, Inj. 13; Hilton v. Granville, Cr. & Ph. 283, 292.
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(1.) A plaintiff seeking in equity an injunction for the

protection of a legal right, must first show a fair jivima

facie case in support of the title which he asserts {b).

It is not necessary for him to show a clear legal title, but

he must satisfy the Court that he has a fair question to

raise as to the existence of the legal right which he sets

up (c).

(2.) He must also show that there are substantial

grounds for doubting the existence of the right asserted

by the defendant whom he seeks to restrain [d) ; or, if his

legal right is not disputed, he must show that the act com-

plained of is in fact a violation of his right (e), and that

there is a real probability or danger of his right being in-

vaded. On the one hand, the mere apprehension of injury

is not sufficient (/) ; on the other, the mere denial by the

defendant of his intention to infringe the plaintiff's right

will not necessarily prevent the Court from interfering {g).

It suffices if the Court is satisfied that an infringement is

threatened or is imminent {h). Statutory or contractual

rights may be protected by injunction, moreover, without

proof of actual damage (i).

(3.) Thirdly, the plaintiff must show that the mischief

which he seeks to restrain will be such as to be incapable

of reparation by any legal remedy. It must be such as

that a mere payment of damages will not suffice to put

the parties in their original position (Jc) . This may be the

case either because the act threatened would destroy the

(i) Kerr, Inj . 13; Samiders v.

Smith, 3 My. & Cr. 714, 728.

(c) Shrewsbury ^- Chester R. Co. v.

Shretoshury ^ Birmingham R. Co., 1

Sim. N. S. 410, 426.

(d) Sparroivr. 0. W. # W. M. Co.,

9 Ha. 436, 441.

(«) Ripon V. Soiart, 3 My. & K.
169, 176; SainesY. Taylor, 10 Bear.

471 ; 2 Ph. 209 ; Gas Light cf Coke

Co. V. St. 2Iary Abbott Vestry, 15

Q. B. D. 1 ; 54 L. J. Q. B. 414.

{/) Hanson v. Gardiner, 7 Ves.
307; Batten r. Gedyc, -11 Oh. D.
507; 58 L. J. Ch. 6i9.

{g) Jackson v. Cator, 5 Ves. 688.

(A) Gibson Y. Smith, 2 Atk. 182.

(i) Alt. - Gen . v. Shrewsbury Bridge
Co., 21 Ch. D. 752; Att.-Gen.Y.
G. E. R. Co., 11 ib. 449

; Herronv.
Rathmine^, &c. Comiii., (1S92) A. C.
498.

(/.;) JFoodv. SutcUffe, 2 Sim. N. S.
16.5.
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subject-matter of dispute (/), or because the nature of the

act renders it impossible to accurately ascertain the

damage (m)

.

On these general conditions rests the jurisdiction to grant

an injunction for the protection of a legal right. The

detailed considerations which affect it will best be seen

under the headings which particularly illustrate its appli-

cation. These fall under one or other of two classes, of

which the first comprises common law rights respecting

the enjoyment of land or houses ; the second, the some-

what peculiar class of rights which arise from patents,

copyright, and the use of trade marks.

It should be observed that by the Judicature Act it is Jud. Act,

enacted that, "a mandamus or an injunction may be *' '™ ' •

" granted by an interlocutory order of the Court in all

" cases in which it shall appear to the Court to be just or

" convenient that such an order should be made "
(«).

On these words it has been argued that the principles on

which the Courts proceeded in granting injunctions were

thereby extended, and in many cases it has been sought to

secure the assistance of this remedy in circumstances under

which, before the acts, it would have been admittedly

refused. It has, however, been clearly estabhshed that

the principles which move the Court in granting injunc-

tions have not been extended by the Act(o). No more

than before will it interfere in cases where no legal injury

has been effected or threatened. Typical cases of this kind

are found in Ba?/ v. Brownrigg (p), where an injunction

was sought to restrain the defendant from giving a name

to his house which might confuse it with a neighbouring

house, and in Street v. Unioji Bank of Spain (q), in which

an injunction was sought to restrain the use of a cypher

(l) miton T. Granville, Cr. & Ph. (o) Kitts v. Moore, (1895) 1 Q. B.
283, 292. 253 ; 64 L. J. Q. B. 152 ; Carter v.

(m) Att.-Gen. v. Aspinall, 2 My. Feij, (1894) 2 Ch. 541.

& Cr. 613. Ip) 10 Ch. D. 294.

(m) 36 & 37 Vict. o. 66, s. 25, (q) 30 Ch. D. 156 ; 55 L. J. Ch.
aub-s. 8. 31.
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address. In both cases the remedy was refused, on the

ground that it was hut an inconvenience, not a legal injury,

which was threatened (r). Under this Act, however, an

injunction has been granted in support of a legal right,

notwithstanding the existence of the legal remedy by

Quo warranto (s), and it appears that now the Court may,

in an ejectment action, protect the property before judg-

ment, as under the old law it lacked jurisdiction to do {t).

I. Injunctions protecting Rights in Land.

1. Injunctions against waste.

Some of the most important cases in which equity assists

the law by applying its special processes for the protection

of legal rights are supplied by questions respecting waste.

There are indeed oases of waste in which the wrong
redressed is simply equitable, and which would, therefore,

more strictly fall under the preceding heading. But it

will be more convenient to treat together the various

matters concerning waste which call for comment ; and in

doing so, the distinctions between legal and equitable

waste will be plainly indicated. The principles of equity

respecting waste will most clearly appear if we first review

those of law on the same subject.

(1.) The doctrines and remedies of laiv as to waste.

Definition. Waste at law has been defined as "any spoil or destruc-

" tion done, or allowed to be done, to houses, woods, lands,

{r) And see North Lond.M. Co. v. 537 ; 63 L. J. Ch. 247
G. N. R. Co., 11 Q. B. D. 30 ; 52

, ^ -n- t. ^ ,^ ,

L. J. Q. B. 380; and see also J'^^'tZ'^T r?.'
^'""^'y ^'"""^

JDu Boulay v. Bu B., L. R. 2 P. C. "' i^^^^) 3 Cli. 510
; 62 L. J.

430; Att.-Qen.M.GlerkenwellVestri/, ^"- ''*^-

(1891) 3 Ch. 627; Cowley v. ft, (t) Berry \. Kean, 51 L. J. Ch.
(1901) A. C. 450; Saunders y. Sun 912; FoxwelW. Van Grutten (1897)
Life Ass. of Canada, (1894) 1 Ch. 1 Ch. 64 ; 66 L. J. Ch. 53.
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" or other corporeal hereditaments by the tenant thereof,

" during the continuance of his particular estate" (m).

(a.) Against whom chargeable.

Waste, as distinguished from trespass, could only be Tenant for

committed by a limited owner, that is, a tenant for life, or ®"

for years, in dower or in curtesy, and it could only be

charged against him by one between whom and himself

there was privity of estate.

A tenant in tail after possibility of issue extinct, although Tenant in tail

practically a tenant for life, was not within the legal re-
°°

strictions as to waste ; he was regarded as having an

.

inheritance {x), but a person to whom he conveyed his

estate was treated only as tenant for life (y)

.

These legal restrictions from waste have no application Legal waste

when the instrument giving rise to the life or limited

tenancy contains with respect thereto the common clause

" without impeachment of waste," or its equivalent. Then,

he may fell timber, or open quarries or mines, and will be

entitled to the full produce (s) . In the presence of these

words, the Courts of law possessed no restraining power,

and had no further jurisdiction.

(b.) What acts amount to waste at law.

i. Timber trees (oak, ash and elm) being part of the Felling

inheritance, it is waste to fell or lop them, or do any act
"^ '^^'

whereby they might decay. A tenant is allowed to cut

down trees under twenty years old for the purpose of

allowing the proper development and growth of other

timber in the same wood and plantation ; that is improve-

ment rather than waste (a). The tenant for life of a

timber estate, i. e., an estate cultivated merely for the

produce of saleable timber, and where timber is cut peri-

odically, may fell it in the ordinary course. To do so is

a mode of cultivation, and timber felled in proper course

(u) 3 Steph. Com. 405, 7th ed. {z) Lewis Bowles' Case, 11 Rep.
[x) Williams y. ^., 15 Ves. 419. 83.

[y) George Ap-Rice's Case, 3 Leon. (a) Eonywood v. H., 18 Eq. 310
;

241. Lowndes v. Norton, 6 Ch. D. 139.
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constitutes the annual fruit of such land, such as the

settlor of the land would expect the successive tenants to

receive, and the nature of the act may he affected by local

usage or custom {b). He may also cut underwood and

willows in due course (c), and all trees other than timber

trees (d).

It is provided by the Settled Land Act, 1882, that

where a tenant for life is impeachable for waste in respect

of timber, and there is on the settled estate timber ripe for

cutting, the tenant for life may, with the consent of the

trustees, or by obtaining an order of the Court, cut and

sell such timber ; on such sale, three-fourths of the pro-

ceeds are to be set aside as capital money, and one-fourth

is applied as income (e).

ii. A tenant for life commits waste by digging pits for

gravel, lime, clay, stone, &c. (except for repairs), or by

opening new mines for metal, coal, &c. (/) ; but he may
continue working pits and mines previously opened, and

in order to do so may make new pits or shafts {(/).

(c.) Remedies at law.

The remedies for waste at law were by writ of waste

(abolished by 3 & 4 WiU. 4, c. 27, s. 36), by an action for

damages, by trover for trees, &c., which became the pro-

perty of the next owner of the iuheritance as soon as they

were felled, or by action for money had and received for

the produce of their sale {h).

The incompleteness or inadequacy of these remedies is

very apparent. They only contemplate the recovery of

damages after the waste has been committed, and pre-

vious to 17 & 18 Yict. c. 125, Courts of law had no power

to prevent by injunction the commission of the waste.

(b) Daxhwood v. Magniac, (1891)

3 Oh. 305 ; 60 L. J. Ch. 809.

[c] Bampton v. Sodges, 8 Ves.

105 ;
JPhillipsv. Smith, 14 M. & W.

689.

(<^ Smywoodr. S., 18 Eq. 310.

(e) 45 & 46 Vict. c. 38, o. 35.

(/) Co. Litt. 53 b. ; riner v.
Vaughan, 2 Beav. 466

; Campbell y.
Wardlaw, S A. C. 641.

ig) Clmering v. C, 2 P. Wms.
388 ; BUasY. Griffith, 8 Ch. D. 521.

{h) Seagram v. Knight, 2 Ch. 632.
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Again, Courts of la-w had no efficient machinery for the

taking of accounts, which were often long and compli-

cated. Fui'ther, they supplied no remedy at all for many
oases of legal waste, as will be more fully seen when

considering the nature of the equitable jurisdiction. And
lastly, they took no cognizance whatever of what is termed

equitable waste.

Of course the contrast thus suggested between law and

equity is now a matter of history. By the Judicature Act,

1873 ((), it is enacted that, "An estate for life without

" impeachment of waste shall not confer or be deemed to

" have conferred upon the tenant for life any legal right

" to commit waste of the description known as equitable

" waste, unless an intention to confer such right shall ex-

" pressly appear by the instrument creating such estate."

Though tenants for years and tenants in tail after possi-

bility of issue extinct are not here mentioned, they are

brought within the same rule by sub-s. 11, which enacts

that in case of a conflict between law and equity the rules

of equity shall prevail.

(2.) The doctrines and remedies of equity as to waste.

The contrast between the doctrines of equity and those Contrast of

of law with respect to waste is twofold. In the first place,
gn„it''

it consists in the more extended meaning which equity

ascribes to the word, reckoning, as it does, many acts as

waste which the law did not consider chargeable. Secondly,

equity affords a remedy to many persons to whom law

would not have allowed a locus standi. Its jurisdiction,

therefore, in cases of waste depends partly upon the nature

of the act complained of, partly upon the position of the

parties.

(a.) As to the nature of the act charged.

The consideration of the jurisdiction which particularly

depends on the nature of the waste complained of, requires

a definition of equitable waste.

(i) 36 & 37 Vict. u. 66, ». 25, sub-s. 3.

rer-
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Equitable
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mental
timber.

Though equity follows the law in aUowiug weight to the

words " without impeachment of waste," or their equivalent,

when used respecting a limited tenancy, it does so only to

a certain degree. When they are used it will not restrain

from the committing of ordinary waste, such as cutting

timher trees and opening mines ; but it will not allow this

power to he exercised contrary to conscience and m an

unreasonable manner, so as to amount in fact to a destruc-

tion of the estate settled {k).

The following acts of waste, with which in tenancies

" without impeachment of waste " the law would not

have interfered, have been deemed unconscionable and

unreasonable in equity, and constitute, therefore, equitable

waste :

—

i. The destruction or dismantling of the mansion

house (/), and the wanton pulling down of farmhouses

on the property (m). If, however, such destruction has

been simply for the purpose of erecting houses of a better

kind or in more favourable situations, the tenant incm's no

liability to account («).

ii. Though equity allows the ordinary and reasonable

cutting of timber, it will interfere if a tenant threatens to

strip the estate thereof, or to grubb up a wood settled, or

make any such extravagant misuse of the power (o).

iii. Similarly, it will not allow the feUing of timber

planted or left standing for the shelter or ornament of a

mansion house or grounds (p), even if planted by the

tenant himself (q) . In applying this restriction equity will

not criticise the designs of the settlor : his taste as well as

his will binds his successors (r). The principle extends

also to ornaments of outhouses and grounds, plantations,

vistas, avenues, and to all the rides for ten miles round (r)

;

{k) Vane v. Barnard, 2 Vem. 78.

(T) Lord Barnard's Case, ibid.

(m) Aston v. A., 1 Ves. sr. 265.

(n) Morris v. M., 3 De G. & J.

323.

(o) Talbot V. Sope-Scott, 4 K. &

J. 96; AbrahalY. Bubb, 2 Freem.
54.

[p) Boltv. Somermlle, 2 Eq. Ca.
Ab. 759.

(q) Coffin Y. C, Jac. 71.

(r) M. of Downshire v. Sandys, 6
Ves. UO.
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but not necessarily so as to prevent the cutting for repairs

of woods through which such rides pass (s).

iv. The Court will prevent the cuttings of saplings not Cutting

proper to be felled (t), and of underwood before it is of

sufficient growth («*), but not the felling of timber merely

because it is not full grown or proper for building {vj.

V. Analogous to the wanton destruction of timber is the improvident

improvident or destructive working of mines, from which """^"^"

a tenant for life may be restrained, though not impeach-

able for waste.

vi. It is now settled that the Court will not usually Permissive

interfere to prevent or remedy permissive waste, that is to ^^^ ^'

say, waste occasioned not by act, but by omission, as by

suffering houses to fall into decay for want of repairs {x)
;

but an account was directed where there was an express

covenant to repair («/). And the principle does not apply

in the case of a tenant for life of leaseholds, who is bound

by the covenants in the lease (s).

An interference with property is technically " waste,"

although its effect may be to improve the property. To

such the term " ameliorating waste " has been applied

;

and the exercise of the remedy of injunction being dis-

cretionary, the Court has refused to interfere iu cases of

this kind (a).

(b.) By and against whom waste may he charged.

The next inquiry is as to those cases in which the juris-

diction of equity arises from the position of the parties

concerned being such as to leave no remedy at law.

i. A tenant in tail after possibility of issue extinct. Tenant in tail

after possi-

(s) M. of Sownshire v. Sandys, Dhiiond v. Netviurn, (1898) 1 Ch. bility of issue

sup. 28 ; 67 L. J. Ch. 14. extinct.

(«) O'Brien v. O'B., Amt. 107. (?/) Marsh v. TTells, 2 S. & S. 87 ;

(«() Srydges v. Stevens, 6 Madd. see Tucker v. Linger, 21 Ch. D. 18.

279. (2) Betty v. Att.-Gen., (1899) 1

\v) Aston V. A., sup. Ch. 821 ; 68 L. J. Ch. 435 ; Cooper

(x) Fowys V. Blagrme, Kay, 495
;

v. GJers, (1899) 2 Ch. 54 ; 68 L. J.

4 De G. M. & G. 448 ; Avis v. Ch. 442.

Newman, 41 Ch. D. 532 ; 58 L. J. (a) Doheriy v. AUman, 3 App. C.

Ch. 690 ; Tomlinson v. Andrew, 709 ; Meux v. Cobhy, (1892) 2 Oh.

(1898) 1 Ch. 232 ; 67 L. J. Ch. 97 ;
253 ; 61 L. J. Ch. 449.

S. 3d
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life,remainder
for Hfe.

although unimpeachable of waste at law, is within the

principle of equitable waste, and will be restrained in

equity from committing malicious and extravagant waste,

such as pulling down houses, and the other acts above

mentioned (b). But equity will not, any more than law,

interfere with an ordinary tenant in taU, who may at his

unrestrained pleasure commit any degree of waste, and

this notwitlistanding that he is restrained by statute from

barring his issue or those in remainder, with reversion to

the Crown (c).

ii. A mortgagee in fee iu possession may at present be

restrained from committing waste, as by cutting timber,

unless the security be insufficient ; and if so, the money

arising by sale of the timber or otherwise from the waste

must be applied to sink the principal and interest of the

debt {d).

But as regards mortgages executed after Dec. Slst,

1881, it has now been enacted that a mortgagee in posses-

sion shall have power to cut and sell timber and other

trees ripe for cutting, and not planted or left standing for

shelter or ornament, or to contract for any such cuttiag

and sale, unless a contrary intention is expressed in the

mortgage deed (e).

On the other hand, a mortgagor in possession will be

restrained from waste at the suit of the mortgagee, on his

showing that the security would be thereby rendered ia-

sufficient or scanty (/).

iii. The most important of the cases under this heading

are those which are illustrated by the leading authority of

Garth v. Cotton (g).

In its simplest form it is as follows : An estate is limited

to a tenant for Hfe, remainder to another for life, with

remainder over in fee or in tail. Here the remainderman

{/>) AU.-Gen.Y.J).ofMarliorough,

3 Madd. 538.

(c) Ibid., 498, 536, 539.

{(i) Farrant v. Lovel, 3 Atk. 723.

(e) 44 & 45 Vict. .;. 41, B. 19.

(/) Humphreys v. Sarrison, 1 J.
& W. 681 ; King v. Smith, 2 Ha.
239.

{g) 1 Ves. ar. 524, 546 ; 1 Dick.
183; 1 W. &T. L. C. 751.
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for life could not sue for waste at law, because he has not

the inheritance ; and the remainderman in fee or tail could

not sue, because the plaintifE at law must recover the place

wasted, and that would be an injustice to the remaiader

for life which is not forfeited. Under such circumstances

equity has a very ancient jurisdiction to grant an injunc-

tion (h), either at the suit of the owner of the inheritance,

or of the mesne remainderman for life (*').

As to executory devises, after some doubts (/>;) it seems Devisee in

to be settled that a devisee in fee, with an executory executory

devise over on his death without leaving issue, may be devise over,

restrained from equitable, but not from legal waste (/),

though a testator could make such a tenant impeachable

for legal waste by express words (m)

.

Where a plaintiff in possession sought an injunction to Waste by

restrain waste by a person claiming under an adverse title,
adverse^tir

the tendency of the Court was to grant the relief prayed,

at least when the acts complained of did or might tend to

the destruction of the estate (ii) ; and now, by Judicature

Act, 1873, s. 25, sub-s. 8, such an injimction is expressly

placed within the discretion of the Court.

Though tenants in common will not in general be re- Waste by

strained from committing either ordinary or equitable go^^o^™
waste, equity will interfere between them to prevent

malicious or destructive waste—as, for instance, cutting

saplings and timber trees or underwood at unseasonable

times (o). And under special circumstances ordinary

waste has been restrained—for instance, where the parties

interested were only equitable tenants in common, and

the one who was committing the waste not only was not

entitled to the possession, but was also insolvent, and un-

(A) Tract/ v. T., 1 Vem. 23. 740 ; 2 De G. F. & J. 234.

(i) Bayrell v. Champneys, 1 Eq. (m) Blake v. Peters, 1 De Gr. J. &
Oa. Ab. 400. S. '345.

Ik) Sobinson v. Litton, 3 Atk. {«) Lowndes v. Settle, 10 Jur.

309 ; Stansjield v. Sabergham, 10 N. S. 226 ; 12 W. R. 399.

Ves. 278. (o) Sole v. Thomas, 7 Ves. 589
;

(i!) Turner v. Wright, 1 Johns. GUgg v. C, 3 Giflf. 322, 336.

3d2
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able to pay to his co-tenants their shares of the produce of

the waste {p). After a decree has been made in a partition

suit between s^ch tenants, the Court has jurisdiction to

restrain waste (§)

.

Under-lessee. A ground landlord may have an injunction to stay

waste against an under-lessee, where the origiaal lessee,

by collusion or neglect, does not seek to restrain it {r).

(e.) Equitable remedies.

Superiority of (1.) The jurisdiction of equity in matters of waste is

remedies^
not less due to the superior remedial processes which it

commands, than to the broader principles which it applies.

At common law, previous to the addition to its power

effected by 17 & 18 Yict. c. 125, there existed no power

to interfere with the commission of waste generally. The

injured party could at most recover damages to iademnify

himself after the wrong had been done. On the contrary,

equity could always be appealed to where a single act of

waste could be established, to interfere by injunction to

restrain the offending party from any further acts of like

nature ; and this whether the waste complained of were

legal or equitable (s). Again, while common law was

hampered in its estimation of damages by the want of

the machinery requisite for examining lengthy matters of

account, which are the usual concomitants of such suits as

those arising from wrongful waste, equity could readily

undertake such inquiries, and conduct them to a certain

issue.

Account, (2.) It was formerly a much disputed question, whether

^cident only there was any jurisdiction in equity to decree an account
to injunction, -^^liere no case lay for an injunction; the objection being

that after the waste had been committed the dispute

between the parties was only one of pecuniary loss, the

complete and proper remedy for which was by action at

[p) Smallman v. Onions, 3 Bro. 313. See Bailey v. Sobson, 5 Oh.

C. C. 621. l^"v ^
(r) Farrant m. Lovel, 3 Atk. 723.

{q) Wright T. Athyns, 1 V. & B. (s) Coffin v. C, 6 Madd. 17.
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law. This reasoning was successful in Jesus College v.

Bloom (t), and Smith v. Cooke (m), where the jurisdiction

to decree an account was considered to arise as an incident

of the power to restrain hy injunction, and to have no

existence where, there being no possibility of a repetition

of the offence, an injunction could not be required. But

in Parrot v. Palmer (x), the conclusion was reached, which,

with the exceptions to be presently referred to, may be

accepted as expressing the true principles, viz., that where

there was a remedy at law for waste, an account would not

be decreed except as incident to an injunction ; but that

where there was only a remedy in equity, as would always

be the case where equitable waste was charged, an account

would be granted, although there was no injunction. The

importance of the distinction has evidently disappeared

since the fusion of legal and equitable remedies by the

Judicature Acts.

2. Injunctions against trespass.

In many respects analogous to the jurisdiction to restrain

waste is that which enables Courts of equity to grant the

protection of injunction in certain cases of trespass.

The principles of the jurisdiction are precisely those

which govern the whole class of injunctions ia aid of legal

rights. The Court requires to be assured of the existence

of the legal right, that a breach of the right is immi-

nent (y), and that irreparable or at least serious damage

is Kkely to result (s).

The jurisdiction to grant relief ia cases of mere trespass, Origin and

as distinguished from waste (in which there is privity of j'^^otion^^

title between the parties), seems to have been first asserted

in Flamang's Case (a), where the plaintiS was in possession

of a close, and the defendant was working iato bis minerals

{t) 3 Atk. 262 ; Amb. 54. 629.

(m) 3 Atk. 381. (2) Supra,Tp-p. 761, 762; Cooper v.

(4 3 My. & K. 632. Crabtree, 20 Oh. D. 589 ; 51 L. J.

(«) Stannard v. Vestry of St. Oh. 544.

Giles, 20 Oh. D. 190 ; 51 L. J. Oh. (a) Cited 6 Ves. 147 ; 7 Ves. 308,
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and taking away the very substance of Ms estate. It has

since been repeatedly asserted in cases falling within the

above-mentioned conditions {h).

A mere ordinary naked trespass will not be restrained by

injunction (c). Thus the Court has refused to restrain a

person from vexatiously distraining on the tenants of the

plaintiff (d) . But an act not of itself amounting to serious

damage may by continuance or repetition be held to come

within the remedy of injunction (e).

If the alleged trespass consists in the erection of works

or buildings on the plaintiff's land, an injunction may be

had as long as they are in an incomplete state (/) ; but if

they have been completed the plaintiff wiU generally be

left to his remedy by damages {g). This rule has, how-

ever, been departed from and an injunction granted where

the conduct of the defendant has been fraudulent, vexatious,

or oppressive, and where the trespass has been of an excep-

tionally serious nature (/»).

The remedy of injunction in cases of trespass is more

readily granted against public companies or corporations

having compulsory statutory powers than against private

persons ; and generally the plaintiff is not required to

show destructive or irreparable damage. An equity is

raised on the plaintiff's behalf by the fact of the power

and resources commonly enjoyed by such public bodies,

the Court being always disposed to keep them strictly

within the terms of the authority conferred upon them {i).

In these cases the inclination to grant the special relief of

equity is so strong, that it will only be refused in cases

where the damage is so sHght as to be almost inappreciable,

(}) Mitchell Y. Dors, 6 Ves. 147
;

Sanson v. Gardiner, 7 Hid. 305
;

Qaskin v. Balls, 13 Oh. D. 324.

(c) Mogg v. M., 2 Dick. 670.

\d) Best V. Drake, 11 Ha. 369

;

IV. Fraser, 15 Bear. 220.

(e) Z. # N. W. R. V. L. f Y. S.,

i Eq. 178 ; Allen y. Martin, 20 Eq.
465.

(/) Farroio v. Vansittart, 1 Ea.
Ca. 602 ; Goodson v. Richardson, 9
Cb. 221.

{tf) Deere Y. Gust, 1 My. &C. 516.
(A) Powell Y. Aiken, 4 K. & J.

343 ; Bowser y. Maclean, 2 De G. F
& J. 415.

(i) Kerr, Inj., p. 120; KempY.
L. ^ B. £. Co., 1 Ea. Ca. 495.
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or where the ordinary legal remedy is evidently adequate

and sufficient (k). Where the dispute is between two

incorporated companies, the same principles apply as in

ordiaary cases {!).

In cases of trespass, as in those respecting nuisances, if Trespasses

the act complained of affects the public interest, the pubHc
^

proper remedy is by iaformation at the suit of the interest.

Attorney-Greneral (ni) ; and in this case evidence of actual

damage is not required (h). But if, in addition to the

interference with a public right, special damage is done to

a private person, he has a right to sue (o) ; so that in such

a case there may be both an infoi'mation and an action (p)

.

A plaintiff seeking the iaterference of the Court to Plaintiff must

restrain a trespass must be prompt in making his applica- ^® prompt,

tion. Relief will be refused if he has stood by and allowed

another to spend money on his property upon the faith

that no objection will be made [q).

In cases of trespass, as in others, the remedy of account Account.

is often incident to that of injunction. This is especially

the case in mining suits. The rule in these is that if the

plaintiff knew, or with reasonable diligence might have

known, of the wrongful taking, the account will be limited

to six years (r). But in the absence of such knowledge or

negligence, or if the defendant has acted wittingly, and d

fortiori if he has been guilty of concealment or fraud, the

account is not so limited (s) ; and the trespasser may be

charged the fuU value of the minerals taken, without

allowance for the expense of severing them (^). Moreover, Inquiry as to

damages.

(A) Turner v. Blamire, 1 Dreiv. (p) Att.-Gen.\. Sheffield Gas Co.,

409 ; Eiver Bun, #c. Co. t. N. M. S. 3 De G. M. & G. 304 ; Att.-Gen. v.

Co., 1 Ra. Ga. 121. U. K. Telegraph Co., 30 Beav. 287.

{t) M. S. i L. R. Co. V. G. N. S. {q) Gordon v. Cheltenham S. Co.,

Co., 9 Ha. 284. 6 Beav. 229 ; Marker v. if., 9 Ha.
[m) Att.-Gen. v. Cleaver, 18 Ves. 16.

217; Att.-Gen. t. Forbes, 2 My. & (»•) Dean v. Thwaite, 21 Beav.

C. 133. 623 ; Dawes v. Bagnall, 23 W. R.
In) Att.-Gen. v. Shrewsbury, S;e. 690.

Co 21 Ch. D. 752. (s) Eccl. Commis. v. If. B. R. Co.,

\o) Semple v. L. i B. R. Co., 9 4 Ch. D. 845.

Sim. 209. [t) Philipps t. Homfray, 6 Oh,
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an inquiry is often directed with a view to allowing the

plaintiff compensation for any damage which may have

been done (m).

3. Injunctions against nuisances.

^'fi^^d"^
A nuisance, as distinguished from a trespass, is an act

which causes substantial injury to the corporeal or incor-

poreal hereditaments of other persons unaccompanied by
any invasion of the property itself (x)

.

Public and In considering the now well established jurisdiction

nuisances oi equity to restrain nuisances, it is in the first place
distinguished, j^ost material to distinguish between private and public

nuisances. A private nuisance is one which affects the

comfort or enjoyment of only one individual, or, at most,

a limited class of individuals. A public nuisance is one

which similarly affects all persons who come within the

sphere of its operation. The importance of the distinction

lies in the fact that in the case of a private nuisance the

injured person has a personal right to a civil action for its

redress, though it is not in every case that he will be

entitled to the special remedy of injunction : the circum-

stances which warrant this will be presently considered.

The proper remedy for a public nuisance, on the other

hand, is an information at the suit of the Attorney-

General («/)

.

Nuisance both If the act complained of is of such a nature as to inter-

private^ fere with the comfort or enjoyment of all within its reach,

and at the same time to cause a special and distinct injury

to a limited class of persons, it is both a public and private

nuisance, and the person causing it is obnoxious to both

remedies. The person or persons suffering the special

damage may bring an action ; and at the same time the

Attorney-General may proceed on behalf of the public (s)

770; Llymi Go. v. JBrogden, 11 Eq. (x) Kerr, Inj., 165.
188 ; Whitwam v. TFestminster, &e. , \ a a -i^ ^ „
Co., (1896) 2 Ch. 538 ; 66 L. J. Ch. „(W See Soltau v. De SeU, 2 Sim.

1^\_
" "• •''*''•

(•«) Sunt v. Teake, Johns. 705 ; (z) Att.-Geii. v. XT. K. Teleqravh
Jegon v. Timm, 6 Ch. 742. Co., 30 Beav. 287.
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and may obtain an injunction («). But in order to justify

the private action, the injury done to the plaintiff must be

of a different character from that which he suffers in

common with the public. It does not suffice that from

his mere proximity to the nuisance he happens to suffer

more inconvenience than others (&).

It would lead us too far afield here to enter upon an Nuisance or

, . , n ,1 , . 1 • i i 1 i. J." not a question
mvestigation oi the extensive subject as to what consti-

for jury,

tutes a public or private nuisance. Such an inquiry is

more appropriate to a treatise on common law. The

question of nuisance or no nuisance is eminently one of

fact for a jury, and though, by virtue of 25 & 26 Yict.

0. 42 (c), or tinder the more recent provisions of the Judi-

cature Acts, it may be tried in the Chancery Division, it

involves no distinctively equitable principles. Om* concern

is merely with those special circumstances which call for

the peculiar remedy of injunction.

Nor is it necessary here to repeat at length those general General prin-

conditions, already stated, which are always required by "'^ ^^'

Courts of equity before they will grant this assistance in

aid of a legal right. In these as in other cases the plaintiff

must show that the legal remedy of damages would not

afford an adequate compensation ; and this generally

requires proof that the injury will be permanent, or con-

stantly recurring, or irreparable {d) . As in cases of tres-

pass, so here, a mere threatened injury will not generally

suffice to call forth the interference of the Court. But if

a man insists upon his right to do the act complained of,

that is a sufficient ground to justify an iajunction, even

though no nuisance has been actually committed (e) ; and

(a) Att.-Gen. v. Tcd-Heatky, Lee, 2 Swanst. 335 ; Robinson v.

(1897) 1 Ch. 560 ; 66 L. 3. Ch. 275. Kihert, 41 Oh. D. 88 ; 58 L. J. Ch.

„v T,^ T, ^) /-I 7 /I. Q 342 ; Woodhouse v. Walker, 6 Q. B.
(i Ware M. Regents Canal Co., Z D 404 49 L J Q B 609- Tenki

^e G, & J^212 ;
ToUenka^Bistriet ^; '^^J^^ \-^^^^-^ ""ch.^'ekte

Councils. Williamson, (1896) 2 y. B. L j Ch 398
353 ; 65 L. J. Q. B. 591. 'j^^' ^^l^^^ ^\ ^_ ^ ^_ ^^^ j j_ ^

(c) Bolt's Act. H. 156 ; 2 De G. F. & J. 423 ; 10

{£] Fuhmonyers' Co. v. East India H. L. 333 ; Pennington v. Brinsop,

Co., 1 Dick. 163; Wynstanley v. ^c. (7o., 5 Ch. D. 769.
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affecting
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there are other cases in which the Court has so interfered

before the niiisance has been committed, on clear proof

that the act sought to be restrained will inevitably result

in injury (/).

It now only remains to illustrate the application of the

remedy fi-om the cases most usually occurring in practice.

(1.) One large class of cases to which the remedy of

injunction is appropriate consists of those in which the

right for which protection is sought concerns the enjoy-

ment of dwelling-houses or places of manufacture or

business.

With respect to such cases generally, it must be observed

that there exists no hard and fast line by which to deter-

mine whether or not an act amounts to a nuisance. This

depends upon the circumstances of the case ; for instance,

the purpose for which the house is used, and the character

of the neighbourhood. An act may amount to an action-

able injury to a dwelling-house which would not be so with

respect to a manufactory ; and an act may be deemed

a nuisance in a sanatorium which would not be so in the

vicinity of wharves {g) . Moreover, the question will not

be determined by the standard of persons of elegant and

dainty habits, but by the simple notions of those in ordiaary

life {h) . Where a case of irreparable injury to health or

trade is established, an injunction will be granted. Of

course, there is a marked distinction between cases which

rest on the allegation of nuisance and those which are

based on breach of covenant or other contract. The
remedy might well be granted in the latter case, when it

would have been refused in the former (i).

(/) Eaines v. Taylor, 2 Ph. 209
;

Bmoson v. Paver, 5 Ha. 430. Of.

Att. - Gen.v. Manchester Corp.
, (1893)

2 Ch. 87 ; 62 L. J. Ch. 459.

(y) Jackson T. D. of Newcastle, 3

De G. J. & S. 284 ; Kelk v. Pearson,

6 Ch. 811.

(A) TFalter v. Selfe, 4 De G. & S.

322 ; Cooper t. Crabtree, 20 Ch. D.

689 ; 51 L. J. Ch. 644 ; Christie v.
Davey, (1893) 1 Ch. 316 ; 62 L. J.
Ch. 339 ; Robinson v. Kilvert, 41
Ch. D. 88.

(i) Cf . Christie v. Davey, sup.

;

and Wanton v. Coppard, (1899) 1
Ch. 92; 68 L. J. Ch. 8; Tod-
Heatley v. Benham, 40 Ch. D. 80 •

68 L. J. Ch. 83.
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A multitude of cases falling within this class concern Ancient

the right to light and air. A right to the free passage of

light and air may be acquired by grant, express or im-

pKed (k), or by agreement (l), or by enjoyment for such

time and under such circumstances as will satisfy the

Prescription Act (?«) ; and when so acquired a substantial

interference therewith is actionable. But in order to be

so it must be sufficient in degree to constitute a real injury,

and not mere inconvenience to the plaintiS, a question of

difficulty which of course no general expressions can

decide {it) ; and practically speaking, when the injury is

sufficient to warrant an action at law, an injunction may
be obtained in equity (o), except in cases in which the

remedy of damages would be clearly sufficient.

The Court will not usually restrain the erection of a General rule

building the height of which above the ancient light is i^^^e

not greater than the distance between the building and

the light (p) . The fact of the building being at such a

distance was formerly regarded as prima facie, but not

conclusive, evidence that it would not cause a sufficient

interference with the light to warrant an injunction. In

such cases the Court would only restrain the bmlding on

special evidence of injury (q). But it has recently been

questioned whether any force is to be attributed to this

rule (r).

There is no easement in English law corresponding to No right to

prospect.

(k) See Sirmingham, Sse. Co. r. 465 ; Lazarus v. Artistic Phoio-

Soss, 38 Cli. D. 295 ; 57 L. J. Ch. graphic Co., (1897) 2 Ch. 214 ; 66

601 Myers v. Gatterson, 43 Ch. D. L. J. Ch. 622 ; Warren t. Brown,

470 '•

59 L. J. Ch. 315 ; BroomfieU (1900) 2 Q. B. 698 ; 69 L. J, Q. B.

T. Williams, (1897) 1 Ch. 602 ; 66 842
; (1902) 1 K. B. 15.

L. J. Ch. 305 ; Follard v. Cfare, (o) Leech v. Schweder, 9 Ch. 476
;

(1901) 1 Ch. 834 ; 70 L. J. Ch. Greenwood t. Hornsey, 33 Ch. D.
404- and ConT. Act, 1881 (44 & 471; Jordeson^. Sutton, ^c. Oas Co.,

45 Viot. 0. 41), a. 6 (2). (1899) 2 Ch. 217 ; 67 L. J. Ch. 666.

,, ,„.. n y ni 1. MQni\ ip) Beadel v. Perry, 3 Eq. 466.
(1) WvUon^ Queen's Clut (1891) )^l

^^ London Brewery Co. y.
3 Ch. 622 ;

60 L. J. Ch. 698.
Tmnant,9 Ch. 212 ; Parker y. First

(m) 2 & 3 Wm. IV. 0. 71. See Avenue Hotel Co., 24 Ch. D. 282.

Russell y. Watts, 10 App. C. 90. (^^ siome and Colonial Stores y,

(») Back V. Stacey, 2 Car. & P. Colls, (1902) 1 Ch. 302.
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the servitude ne prospectui officiatur in Eoman law. How-

ever much the obstruction of a view may interfere with

the enjoyment or depreciate the value of property, it

affords no ground for an action (s) . A fortiori, the mere

unsightliness of a building {t), or the fact that it over-

looks grounds previously private, gives no title to legal or

Eight to air. equitable relief (m). And though the easement above

referred to is commonly described as a right to Hght and

air, there seems to be no case in which an obstruction to

the free passage of air has been made the basis of an

action, or has been seriously considered in the estimation

of damages. It has been said that it is only in very rare

and special cases, involving danger to health, or at least

something very nearly approaching to it, that the Court

would be justified in interfering on the ground of dimi-

nution of air (x). The right seems limited to access of

air through a definite channel or aperture (y).

The right to purity of air is an easement of quite a

different kind, quite independent of grant or prescription

;

and any considerable pollution thereof is a nuisance which

may be restrained (2) . It depends greatly on the locality

what degree of interference will be sufficient to ground an

action. In any case there must be a sensible and real

damage inflicted. A right to carry on an offensive trade

may be acquired by prescription, but no length of time

can legalise a public nuisance {a).

If, again, real damage or great inconvenience is occa-

sioned by the carrying on of a noisy trade or otherwise

causing excessive noise or vibration, an action may be

brought and an injimction obtained to restrain its continu-

Pollution of

air.

Noises.

(s) Aldred's Case, 9 Co. 58

Fotts V. Smith, 6 Eq. 315.

(<) Att.-Gen. v. Boughty.

jr. 453.

(«) Jones v. Tapling, 12 C. B.

N. S. 842.

(x) Per Lord Selbome,
22i ; and see Radcliffe v.

Portland, 3 GifE. 702.

, 2 Ves.

9 Ch.
D. of

(</) Aldinv. Clarke ^ Co., (1894)
2 Ch. 437 ; 63 L. J. Ch. 601

;

Chastey v. Aekland, (1895) A. C.
155; 64L. J. Q. B. 523.

(z) Aldred^ Ga., sup. ; St. Selena
Smelting Co. v. Tipping, 11 H. L.
642 ; Sellers t. Matlock Bath, 14
Q. B. D. 928.

{a) Weld T. Kornby, 1 East, 199.
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anoe. Here, again, the decision depends greatly on the

locality; and each case must be decided on its own cir-

cumstances (b). It has been held that the acts of two or

more persons taken together may constitute a nuisance

which wiU be restrained, though the separate acts of the

contributing parties might be so inappreciable as not to

warrant interference (c).

(2.) Another extensive and important class of cases rests Eights to

on the right of a landowner to the lateral support of his
p'^rf of™nd;

land in its natural state. This right is a common law

right altogether independent of prescription. He may
therefore restrain his neighbour from so digging into the

adjacent soU as to cause a subsidence of the surface of his

land. No action lies until damage has actually been done

;

but when this has happened, it is no defence to show that

the works causing the damage have been carried on with

care and skill (d).

But the right to the support of a building by the ad- «* buildings,

jaeent soil of an adjacent owner is of a different nature.

This is not a natural right of property ; it is an easement

which can only be acquired by prescription from the time

of legal memory, or by grant express or implied (c) . It

may, moreover, be acquired by the circumstance that the

building has stood for twenty years, if during that period

the owner of the adjacent soil knew, or might have known,

that the building was thereby supported and was capable

of making a grant ; and after twenty years' enjoyment in

point of fact the claim to the right will not be defeated

by proof that no grant of the easement was ever made (/).

(i) See Gaunt v. Finney, 8 Ch. 8 ; 114 ; and see Jordeson v. Sutton, ^-e.

Ball T. Ray, ihid. 467 ;
Reinhardt v. Gas Co., (1899) 2 Cli. 217 ; 68 L. J.

Mentasti, 42 Ch. D. 685 ; 58 L. J. Ch. 457.

Ch. 787 ; Christie v. Davey, (1893) (e) Tone v. Preston, 24 Ch. D.
1 Ch. 316 ; 62 L. J. Ch. 339. 739 ; 53 L. J. Ch. 50 ; Righy v.

(S) lambton v. MelUsh, (1894) 3 Bennett, 21 Ch. D. 539.

Ch. 163 ; 63 L. J. Ch. 929. (/) Angus v. Dalton, 4 Q. B. D.
{d) Sunt V. Peake, John. 710; 162; 6App. C. 740; 50L. J. Q. B.,

Trinidad Asphalte Co. v. Ambard, 689 ; Lemaitre v. Daris, 24 Ch. D.
(1899) A. C. 594 ; 68 L. J. P. C. 287 ; 51 L. J. Ch. 173.
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Eights
respecting

water,

as to

quantity,

and quality.

Artificial

"water-

courses.

(3.) Another large class of nuisances which often provoke

equitable interference, relates to rights respecting water.

All acts done by a man on his own land, whereby the

rights of his neighbour respecting water are injuriously

affected, or whereby water becomes a cause of damage to

the land of his neighbour, are considered as nuisances

relating to water {g)

.

We cannot digress into a particular account of the

various rights to water. They may be conveniently

classified as rights respectiag quantity, and rights respect-

ing quality.

The riparian proprietors have a right to the use of the

water which flows by their land, and this right is incident

to the ownership of the adjacent soil. And the right being

enjoyed by the successive proprietors along the bank, none

may so interfere with the water as to prejudice those above

or below him, unless, of course, he has some special title to

exclusive enjoyment. He may therefore be restrained from

diverting the stream, or materially diminishing the quan-

tity which would naturally flow to his neighbours below (A)

;

or, on the other hand, from damming back the stream so

as to cause an overflow on the land of his neighbour above

him.

Secondly, a riparian proprietor has a right to a natural

stream in a natural state of purity. He may therefore

restrain the fouling of the water, and this without even

proof of actual injury («). And it is immaterial that the

stream was previously ia some degree polluted. The right

is as clear to prevent an increase of pollution as to prevent

pollution in the first instance («).

The rights respecting artificial watercourses must, how-
ever, be carefully distinguished from the above. The

(g) Kerr, Inj., p. 224; Ballard

V. Tomlinson, 29 Ch. D. 115; 54

L. J. Ch. 464.

(/») FerrandT. Corp. of Bradford,

21 Beav. 412. See also Bradford

Corp. V. Fickks, (1895) A. C. S87

;

64 L. J. Ch. 759.
(i) Crossley v. Lightowler, 2 Ch.

478 ; Pennington Y. Brinsop, &c. Co..
5 Ch. D. 772.
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water in an artificial stream is the property of the person

by whom it is created or caused to flow. In the absence

of long enjoyment he has no right to discharge it on the

land of another; while his neighbour cannot claim the

continuance of the flow, notwithstanding that a right to

discharge it may have been acquired by the producer [k).

The public rights in navigable rivers are likewise fre- Navigable

quently protected by means of the remedy of injunction.

These rights may be infringed either by buildings, &o.

which interfere with the public right of navigation, or by

the fouling of rivers in such a manner as to be injurious to

the public health, or destructive of a fishery (l) ; and where

a sufficient case of injury is established the nuisance may
be restrained at the suit of the Attorney- Greneral.

It must suffice merely to mention other extensive classes Other

of nuisances which are dealt with on the principles already

amply expounded ; for instance, obstructions of public

highways and private rights of way, obstructions of the

seashore and of ferries, markets, commons, &c.

Before dismissing the subject of nuisances, it must be Nuisances

observed that when a statutory power has been conferred statute.

to do an act which otherwise might have been actionable,

the person so protected is not amenable to the process of

the Court as long as he confines himself strictly to the

limits of the power conferred upon him. The unlawful

character of the act is taken away by the sanction of the

legislature, however injurious it may be {m). Such powers

when conferred must, however, be strictly complied with.

Any injurious act which is not covered by their provisions

brings the offender at once within the reach of the law (n)

.

{k) Kerr, Inj. 235. 11 App. C. 45 ; 65 L. J. Ch. 354

;

(Z) See Att.-Gen. v. Lonsdale, 7 National Telephone Co. v. Baker,

Eq. 388; Att.-Gen.\. Terry,9 Ch. (1893) 2 Ch. 186; 62 L. J. Ch.
423 ; Att.-Gen. v. Mayor, ^e. of 699 ; Earrison v. Southuiark, §e.

Xingston-tipon- Thames, Sill. J. Ch. Water Co., (1891) 2 Ch. 409; 60
481 ; Bridffes v. Sighton, 11 L. T. L. J. Ch. 630.

N. S. 653. (») Att.-Gen. v. Leeds Corp., 5

[m) Rex V. Pease, 4 B. & A. 30
; Ch. 591 ; Clowes v. Staffordshire

London ^ Brighton Ey. t. Truman, Potteries Co., 8 Ch. 139
; Metrop,
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But where the legislature has pointed out another mode

of procedure for the redressing of a wrong, the Court will

not, unless it be under very special circumstances, grant an

injunction (o). .

Crimes not
restrained.

Libel, when
restrained.

4. Injunctions against libel, &o.

Abundant illustrations have been given of the applica-

tion of the remedy of injunction to restrain the commission

of torts. Moreover, it is clear that eqmty will not inter-

fere by injunction to restrain the commission of a crime.

But there is a class of offences which partakes both of

the nature of a tort and of that of a crime, inasmuch as

a breach of the rights to which they refer renders the

offender at once liable to a civil action and to criminal

proceedings. The most conspicuous illustration of such

offences is afforded by cases of libel ; and it is necessary

to inquire whether or not equity will interfere by injunc-

tion in such cases.

Since the last edition of this work a series of decisions

has shown a disposition to somewhat extend the principles

which were previously understood to apply to cases of

libel. It was formerly considered that the remedy of

injunction was only applicable when the libel in question

threatened injury to property or trade {p) ; and it is stiU

true that in such cases this relief is more readily accorded

than in others (q) ; though even so it is not every

threatened injury to trade which will be restrained (r).

But it is now established that in proper circumstances.

Asylum t. Eill, 6 App. 0. 193 ; 50

L. J. Ch. 353 ; Rapier v. Land.

Tramways Co., (189a) 2 Ch. 588;
63 L. J. Ch. 36 ; Ogston v. Aberdeen

Tramways Co., (1897) A. C. Ill;

66L. J. P. C. 1.

(o) Grand Jimetion Waterworks Y.

Hampton, ^c. Council, (1898) 2 Ch.

331 ; 67 L. J. Ch. 603.

[p) Mulkern v. Tfard, 13 Eq.
619 ; Prudential Ass. Co. v. Knott,

10 Ch. 142.

(q) Thorley's Cattle Food Co. v.
Massam, 14 Ch. D. 763

; Quartz
mil, ^c. Co. V. Beall, 20 Ch. D.
601 ; 61 L. J. Ch. 874 ; Sill v.
Hart-Davies, 21 Ch. D. 798 ; 51
L. J. Ch. 845 ; Eayward v. H., 34
Ch. D. 198 ; 56 L. J. Ch. 287.

()•) Collard v. Marshall, (1892) 1
Ch. 671 ; 61 L. J. Ch. 268 ; Mellin
T. White, (1895) A. C. 154; 64
L. J. Ch. 308 ; Salmnansy. Knight
(1891) 2 Ch. 294 ; 60 L. J. Ch. 743!



PATENT EIGHTS.

that is to say, where the remedy in damages would be

insufficient, an injunction interlocutory or final may be

granted apart from any consideration of damage to trade

or property (s). The cases cited, however, show that the

jurisdiction is to be carefully exercised and only in special

circumstances. Even an oral slander, which is detrimental

to the business of the plaintiff, may be restrained by

injunction {t). On similar grounds a conspiracy calculated

to injure a person in his trade may be the subject of

injunction where irreparable damage is threatened (u) ; but

it is necessary to show that the defendants are committing

an illegal act. The fact that the combination may injure

other traders is not sufficient («).

785

II. Injunctions protecting Patent Mights, Copyright, Trade

Marks, and Goodioill.

It is convenient to class together the rights here men- Grounds of

tioned, since though they are in themselves strongly con-
tion"'™^^

""

trasted, the jurisdiction of equity respecting them rests on

the same foundation, namely, the desirability of preventing

a multiplicity of suits and vexatious litigation.

The rights in themselves are fully recognised at law. Inadequacy

and have always sufficed to ground an action at law for °t law."^^™^
^

damages. But it is evident that such a remedy supplies

an exceedingly inadequate protection. Not only might

the patentee, or author, or owner of a trade mark be com-

(s) Monson v. Tmsaud, (1894) 1 {») Walters v. Gre.en, (1899) 2

Q. B. 671; 63 L. J. Q. B. 454; Ch. 696; 68 L. J. Ch. 730; Lyons

Bmnard v. Ferryman, (1891) 2 Ch. v. WilMns, (1899) 1 Ch. 255 ; 68

269 ; 60 L. J. Oh. 217 ; Coats v. L. J. Ch. 146.

Chadwick, (1894) 1 Ch. 347; 63

L. J. Ch. 328 ; Follard v. Photo- [x) Mogul Steamship Oo. v.

graphic Co., 40 Ch. D. 354 ; 58 McGregor, (1892) A. C. 25 ; 61

L. J. Ch. 251. L. J. Q. B. 295 ; Iliitlley v. Sim-

it) Hermann Loog t. Sean, 26 mons, (1898) 1 Q. B. 181 ; 67 L. J.

Ch. D. 306 ; 53 L. J. Ch. 1128. Q. B. 213.

S. 3 B
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pelled to bring inmunerable actions, and thus be ruined

by interminable litigation, but in many cases damages,

even if recovered, would afford an insufficient redress for

tbe injury sustained. The business or the reputation might

be impaired by the interference pending the litigation, in

a manner and to an extent which no inquiry could ascer-

tain {y) . And further, the facility for taking accounts

afforded by equity, and yet more conspicuously its power

of peremptorily stopping the infringement of the right by

injunction, plainly indicate the appropriateness of the

juiisdiction of its Courts for dealing with such matters.

It must suffice very briefly to describe the rights them-

selves here under review, the particular object being to

ascertain under what circumstances an aggrieved party

can obtain an injunction against an infringement of them.

1. Patent Rights.

Origin of (1.) The abuse- of the royal prerogative of granting
pa en s.

patents for monopolies, and the disputes which arose there-

from, are well-known matters of English history, and need

not be here recapitulated (z) . Suffice it to say, that the

21 Jac. I. result thereof was the statute 21 Jac. I. c. 3, which abolished

the general power of granting monopolies and patents, but

by express reservation excepted the power of granting

letters patent for the term of fourteen years or under to

thd inventor of any new manufacture, provided it were not

contrary to law nor mischievous to the State (a). On this

statute alone the legality of patent rights as enjoyed by
inventors rested for many years.

It has been followed by various enactments passed from
time to time for the amendment of the law, and finally by
the Patents, Designs, and Trade Marks^ Act of 1883, and
the amending Acts of 1885, 1886, 1888 and 1901 {b), to

(«/) Sogg V. Kiriy, 8 Ves. 223. (5) 46 & 47 Vict. o. 57 ; 48 & 49
(z) See MompessorCs Case, 2 How. Vict. c. 63 ; 49 & SO Vict. u. 37 •

St. Tr. 1119. 51 & 52 Vict. c. 50 ; 1 Edw. VIl'
(«) S. 6. c. 18.

c. 3
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which the student must now resort for a full statement of

the present law on the subject.

The first question which arises is as to what may be the

subject of the right.

It is to be observed that the Statute of James uses only "Manufac-

the term " manufacture," and neither this nor the succeed-

ing statutes have at all enlarged the right as previously

existing at common law. The subject-matter of a patent

must therefore come within tliis term, and must be for a

legal purpose. It would be supererogatory to trace the

course of the decisions by which these conditions are now
in some degree defined : it is sufiioient to briefly summarise

their results.

The word " manufacture " has indeed received a liberal What com-

interpretation, and not only comprehends anything made, ^"^^ ™

but also the mode, method or process of making ; it com-

prises, therefore, not only vendible articles, the result of

chemical or mechanical processes, but new machines or new
combinations of machinery, or an improvement of an old

process (c).

It is, however, to be particularly observed that a bare No patent

principle cannot be the subject of a patent. For instance, '^^^'^^^^

no one could obtain a patent for the mere idea of utilising principle,

electricity as a motor power {d). The discovery of a prin-

ciple is not an invention in the sense of patent law. The

means must be shown of practically applying the prin-

ciple (e). This distinguishes a principle from a process.

Secondly, the invention must be new. It is not indeed Novelty

necessary that the object produced should be of a species
^^

unknown before, but the process of making it must be the

true and original invention of the person seeking protec-

tion ; original not only in the sense that he derived it from

no one, but in the sense that no one had used it before (/).

(e) Kerr, Inj. 282 ;
Johnson's N. S. 142.

Pat. Man. 7th ed. 5 ; Orane v. (e) Soulton v. Bull, 2 H. Bl. 463.
Price, 4 Mac. k G. 580 ; Salston v. (/) Tennant's Case, Dav. on Pat.
Smith, 11 H. L. 223. 429; United Telephone Co. v. Har-

{d) Jttpe V. Fratt, 1 W. P. C. rison, 21 Ch. D. 720 ; 61 L. J. Ch.
145 ; DangerJieU v. Jones, 13 L. T. 705.

3e2
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UtiHty.

Procedure.

What
amounts to

infringe-

ment.

Previous sale even by the inventor himself would avoid the

patent (g). Previous user heyond the realm or in the

colonies is no objection to a patent {h).

The present statutes provide under certain conditions

that the exhibition of an invention at an industrial or

international exhibition shall not prejudice patent rights («').

Prima facie a patentee is not the first inventor if before

the date of the patent an intelligible description of the

invention in English or any other well-known language, is

shown to have existed in this country (/«) ; but the pre-

sumption may be rebutted by evidence that the existence

of such a description was not in fact known, or that it

could not have been seen by anyone who could understand

it(/)._

Thirdly, it must be useful ; but this word is applied with

considerable latitude (m). It is not confined to abstract,

or comparative, or competitive or commercial utility («).

These are, briefly stated, the conditions which determine

what may be the subject of a patent right. But not only

must the matter for which protection is sought fall within

these conditions ; the inventor must also, in order to

procure patent privilege, closely follow the procedure laid

down by the statutes above referred to.

(2.) A- patent is iufriuged when a man directly or in-

directly uses the protected invention, or produces the same

result by means only eolourably diSerent. Similarity in

principle between two machines will not constitute an

infringement, if the mode of operation is different, though

the same result may be attained (o) ; nor is there an in-

(a) Wood V. Zimnwr, 1 Holt, N.
P. C. 68.

[h) Edgeherry v. Stephens, 2 Salb.

447 ; Soils y. Isaacs, 19 Ch. D. 268
;

51 L. J. Oh. 170.

(») i6 & 47 Viot. c. 67, o. 39;
49 & 50 Vict. c. 37, s. 3.

(k) Ficlcard v. Presoott, (1892)

A. 0. 263; Anglo-American Brush,

S;c. Corp. v. King, (1892) A. C. 367.

(?) Sarris t. Bothwell, 36 Ch. D.
416; 56 L. J. Ch. 459; distin-

guishing Otto T. Steel, 31 Ch. D.
241 ; 55 L. J. Ch. 196.

(»tt) Manton v. Parker, Dav. P. 0.
327. See Badische Anilin, ^-c. v.

im«sfei», 29Ch.D.366; 12App.C.
710.

(n) Welsbach, ^-c. Co. \. New In-
candescent, ^c. Co., (1900) 1 Ch
843 ; 69 L. J. Ch. 343.

(o) Seed v. Siggins, 8 H. L. 550
;

cf . Saccharin Corp. v. Quincey, (1900)
2 Ch. 246 ; 69 L. J. Ch. 530.
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fringement in the application of a patented machine to a

different purpose from that for which it was patented (p).

It is an infringement to offer patented articles for sale,

though no sale takes place (q), or to buy or sell in the way
of trade articles made by a machine which is itself an

infriugement (r). Whether the mere importation of

patented articles is an infringement or not depends on

where the contract of sale was completed (s). It is imma-

terial whether there is or is not an intention to infringe {t)

;

and ignorandfe of the existence of the patent is no answer (tf)

.

(3.) Such being a brief review of the nature and con- HemedieB.

ditions of patent right, we may now intelligibly observe

the application for its protection of the equitable remedies.

i. The injunctions sought in patent cases are usually of injunction,

the interlocutory species. One of the leading authorities

on the principles of the Court respecting them is Sill v.

Thompson (x), which not only substantiates and illustrates

what has been above stated as regards the necessity for

novelty and utility in the invention («/), but also clearly

expresses the circumstances under which an injunction

would be granted. From that case it appears that with "Wien

respect to patents which have been for a long time in ol^t^i"^!*!®-

the exclusive enjoyment of the plaintiff, equity would

presume an exclusive right, and wotild restrain a de-

fendant from infringement thereof without requiring him

to establish its validity at law, but that in the case of

recently granted patents it would not interpose by injunc-

tion until the right had been established by law (z). But

[p) Newton v. Vaueher, 6 Ex. meyer, (1900) 2 Ch. 659 ; 69 L. J.

859. Ch. 761 ; British Motor Syndicate v.

(?) Oxley T. Holden, 8 0. B. N. S. Tayhr, (1901) 1 Ch. 122 ; 70 L. J.

666. Ch. 21.

(r) TTriffht v. Sitchcoek, L. E.. 5 (i) Seathy. Xfnwin, 15 Sim. 552
;

Ex. 38. United Telephone Co. v. Sharpies,
(s) United Telephone Co. v. Lon- 29 Ch. D. 164 ; 54 L. J. Ch. 633.

(few, &c. Telephone Co., 26 Ch. D.

774; 63 L. J. Ch. 1158; compare
, ( ^T

NoheVs Explosives Co. v. Jones, 8 («) ^ Mer. 622.

App. C. 1 ; 52 L. J. Ch. 339
; («/) At p. 629.

Badische Anilin t. Basle Chemical [z) See also Univ. of 0. ^- C. v.

Wm-ks, (1898) A. C. 200 ; 67 L. J. Richardson, 6 Ves. 689 ; Mawman
Ch. 141 ; Saccharin Corp. v. Reit- v. Tegrj, 2 Buss. 385.
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ii a good prima facie case is made out tlie Coui't lias juris-

diction to interfere notwithstanding the recency of the

patent (a). The plaintiff must in any case show both a

j}rimd facie title to the patent, and a prima facie case of

infringement (S).

If the Court is satisfied of the validity of the patent and

of the fact of the infringement, it may grant an injunction

at once without requiring the plaintiff to estahlish his legal

right ; but it will rarely do this if either the validity of

the patent or the fact of infringement is denied. In such

cases the Court will usually put the plaintiff to a trial

of the right, either in the meanwhile protecting him by

interim injunction, or ordering the motion to stand over

until the right has been tried ; the defendant meanwhile

keeping an account, and the plaintiff giving an under-

taking as to damages. The Court will, in its discretion,

follow whichever of these courses appears most convenient

under the circumstances of the ease (c)

.

A plaintiff who seeks the aid of the Court must apply

with proper diligence. Any open encouragement or ac-

quiescence in the invasion of his right, especially know-

ingly permitting the defendant to expend moneys upon the

faith of non-interference, will bar his right to the extra-

ordinary interference of equity (d).

The present Act provides that if a person claims to be a

patentee, and by circulars or otherwise threatens legal pro-

ceedings on the groimd of his alleged patent, a person

aggrieved by such threats may bring an action and obtain

an injunction against the continuance thereof, unless the

soi-disant patentee with due diligence commences and pro-

secutes an action for infringement (e). A private letter has

(a) Plimpton v. Spiller, 4 Ch. D.
286.

(b) Uridson v. Macalpine, 8 Beav.

230 ; Caldwell y. Fanvlisseiiffen, 9

Ha. 424 ; Bic/cfordv. Skewes, i My.
& Cr. 600.

(c) Kerr, Inj. 27-1 ; BaeoiiY. Jones,

i My. & Cr. 435 ; Henardv. Levin-

stem, 2 H. & M. 628 ; Plimpton v.
Malcolmson, 20 Eq. 37 ; Plimpton v.
Spiller, ^c. sup. , Badische, S;e.

Fabrik v. Levinstein, 12 App. C.
710.

(d) Bridson v. Benecke, 12 Beav.
1 ; Bovillv. Crate, 1 Eq. 388.

(e) 46 & 47 Vict. u. 57, s. 32
;



COPYRIGHT. 791

teen deemed sufficient to authorise proceedings there-

under (/).

2. Copyright.

(1.) It is now established that copyright exists only by Origin of the

statute ((/). The term designates the exclusive right of

multiplying a work of literature or art after its publica-

tion {h). The right commences by publication {i), and

the publication must be in this country {k).

There are many different species of copyright, differing Various

in accordance with the nature of the subject-matter to
gopy^o-ht

which it refers.

Literary copyright is regulated by the statute 5 & 6 Literary

Vict. c. 45, which defines it to be the sole exclusive liberty s & e Viot.

of printing or otherwise multiplying copies of any subject " ^^•

included in the word " book " as therein comprehensively

defined. Copyright in books published in the lifetime of

the author is the property of the author, or his assigns,

during his life and seven years afterwards, or for forty-two

years, if the latter be the longer term. The copyright in

books published after the author's death lasts for forty-

two years {I).

To come within the protection of the Copyright Acts, a what may be

work need not consist of new or original matter. A com- ™^je<=t

tnereoi.

pilation of old materials, or materials open to the research

of all men, may be the subject of copyright. Thus, copy-

right may exist in a directory {m), a calendar (m), a news-

paper (o), or a catalogue {p). But there can be no copy-

Colley Y. Bart, 44 Ch. D. 179
;

[h) lb. 920.

59 L. J. Ch. 308 ; Barrett v. Day, (i) lb. 816.

43 Ch. D. 435 ; 59 L. J. Ch. 464

;

\h) Moutkdge v. Low, 3 ib. 100.

Johnson Y. Edge, (1892) 2 Ch. 1 ; 61 [1) S. 3.

L. J. Ch. 262. [m) Kelly v. Hooper, i Jur. 21.

{/) Driffield, ^c. Co. v. Waterloo, And see Leslie v. Yoimg, (1894)

^c. Co., 31 Ch. D. 638; 55 L. J. A. C. 335; Lamb y. Evans, (1893)

Ch. 391 ; Sarney v. United Tele- 1 Ch. 218 ; 62 L. J. Ch. 404.

jt)Ao«« Co., 28 Ch. D. 394; Combined (») Longman v. Winchester, 16

g, ^c. Co. V. Automatic, ^-c. Vea. 269.

Co.,''i2 Ch. T>. 665; 58 L. J. Ch. (o) Walter y. Howe, 17 Ch. D.
709 ; Skinner v. Shew, (1894) 1 Ch. 708 ; 50 L. J. Ch. 621 ; 44 & 45

581 ; 63 L. J. Ch. 826. Viot. c. 60. ,

ij) Jefferys v. Boosey, 4 H. L. 833. (p) Hotten v. Arthur, 1 H. & M,
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Lectures,

5&6WiU.IV.
c. 65.

Private
letters.

right in a book the publication of which is illegal on the

ground of immorality, indecency, sedition, or blasphemy (q) ;

and it appears that copyright will not be recognised in a

mere title or name (r) . A right of property may be

recognised in unpublished information and the piracy

thereof restrained (s).

Copyright in articles contributed to encyclopsedias,

magazines or other periodical publications is especially

regulated by sect. 18 of the Act, which provides that the

copyright therein shall on payment {fj be the property of

the proprietor of the publication for twenty-eight years,

and that from that time the right of publishing the articles

in a separate form shall revert to the author for the

remainder of the period given by the Act.

It was held in Abernethy v. Hutchinson [u), that a lecturer

is entitled to copyright in lectures delivered to his pupils.

Such delivery to a private audience is distinguished from

a public address (x). Special protection is afforded to the

rights of lecturers under certain conditions by statute {y).

The report of a speech in which the speaker claims no

right is protected, the reporter being deemed to be " an

author" (s).

As to private letters, it was decided in a case of some

celebrity in the history of literature (the litigation being

between Alexander Pope and his publisher) that generally

speaking the writer may restrain their pubHoation by the

pers9n to whom they are addressed, or by any third

603 ; Grace v. Newman, 19 Eq. 624
;

Ager v. P. # 0. Co., 26 Ch. D.
637 ; 53 L. J. Ch. 589.

(j) Stochdale v. Onwhyn, 5 B. &
C. 173; WaleotY. Walker, 7 Ves.

1 ; Southey t. Sherioood, 2 Mer, 435
;

Baschet v. London, ^c. Standard Co,,

(1900) 1 Ch. 73 ; 69 L. J. Ch. 35.

(!•) Diclcs T. I'ates, 18 Ch. D. 76
;

50 L. J. Ch. 809 ; Kelly t. Byles,

13 Ch. D. 682 ; Schomir. Schminlce,

33 ib. 546 ;
56 L. J. Ch. 892;

Licensed Victuallers'
,

^c. Co. v.

£inyham, 38 Ch. D. 139 ; 88 L. J.

Ch. 36 ; but see also Weldon v.

Biclcs, 10 Ch. D. 247.

(s) Exchange Telegraph Co. v.

Gregory, (1896) 1 Q. B. 147 ; 65
L. J. Q. B. 62 ; Exchange Telegraph
Co. V. Central Mies, (1897) 2 Ch.
48 ; 66 L. J. Ch. 672.

(d) Collingridge v. Emmott, 57
L. T. E. 864.

(«) 1 H. & Tw. 40.
\x) Caird t. Sime, 12 App. C.

326; 57L. J. P. C. 2.

(y) 6 & 6 "Will. IV. 0. 65.
(s) JTalter \. Lane, (1900) A. C.

539; 69 L. J. Ch. 699.
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party (a), and the person receiving a letter may restrain its

publication by a stranger (6). But these rights are liable

to be qualified by considerations of public policy, or by

some personal equity (c) . The publication of unpublished

manuscripts may clearly be restrained by the persons to

whom they belong [d )

.

(2.) It is not possible here to do more than cursorily WHat

glance at the wide and intricate subject of the infringe-
?^°j^e^.*°

ment of copyright; neither is it possible to indicate by ment.

general expressions what amounts to an infringement. A General view,

subsequent writer may, of course, make references to and

quotations from a prior pubKoation ; but he may not do

so to such an extent as to sensibly diminish the value of

the original (e) . The question is whether a material and

substantial part of the prior work has been taken (/), and

it is evident that the solution of this will often be ex-

tremely difficult. Especially is this the case where the

pirated work is, like a calendar or directory, compiled from

materials open to every one. In such cases similarity ap-

proaching almost to identity is inevitable, and almost the

only means by which the fact of piracy can be sustained

is by showing a community of errors. A hom fide abridg-

ment of a book is not piracy {g) ; but here again the diffi-

culty is great in drawing the line between good and bad

faith. The tendency of modern decisions is to restrict

rather than to extend the latitude allowed in some of the

earlier cases ia this respect iji).

(3.) Copyright in dramatic and musical pieces diSers in Dramatic and

many respects from purely literary copyright. Literary ^T^*'
'^^^'

(a) Pope V. Curl, 2 Atk. 342

;

Walter v. Steinlcopff, (1892) 3 Oh.

Gee T. Pritchard, 2 Swanst. 402. 489 ; 61 L. J. Ch. 521.

(b) Granard v. Bunk'vn, 1 Ba. & (/) Chatterton v. Cave, 3 App. C.

Be. 207 ; Thompson v. Stanhope, 483 ; 2 C. P. D. 42.

Amb. 737. [g) NewieryU Case, Loflft, E. 773

;

(c) Pereiml v. Phipp, 2 V. & B. Hicleens v. Lee, 8 Jux. 184 ; Chat-

19 ; Drew. Inj. 208, 209. terton v. Cave, sup.

(d) Qiieensherry v. Shebbeare, 2 (h) Tinsley v. Zaey, 1 H. & M.
'EAeu, 2,29; Prince Albert -9. Strange, 747; Pickms-v. Lee, sup.; Warne
] Mao. & G. 25. v. Seebohm, 39 Ch. D. 73 ; 57 L. J.

(«) Scott V. Stanford, 3 Eq. 718; Ch. 689.
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copyright extends only to the multiplication of copies, but

this being an insufBcient protection for dramatic authors

and composers, restrictions on public representation and

performance have been provided in addition by 3 & 4

3&4Wm.lv. Wm. IV. 0. 15, 5 & 6 Tict. c. 45, and 46 & 46 Yict. c. 40;

6 & 6 Vict. S'Hd the first public representation or performance is, in

°- *^- „. respect of such works, equivalent to publication («') . Public

0. 40. representation or performance of such a work, or of a mate-

rial and substantial part thereof, amounts to an infringe-

ment of the copyright (k) . Penalties are by statute {I)

imposed for such infringements; but none the less an

injunction may be obtained to restrain an intended

infringer (m). The conditions under which a musical

work is protected under the Act are discussed in the case

cited below (w) . Perforated rolls by means of which music

may be mechanically produced have been held to be not an

infringement, not beiag copies of a music sheet (o).

CopyrigM in (4-) Copyright in prints, engravings and etchings de-

prints, &c. pends on the statutes 8 Geo. II. c. 13, 7 Geo. III. c. 38,

and 17 Geo. III. c. 57. The protection has been extended

to sculpture by 54 Geo. III. c. 56 ; to lithographs by 15 &
16 Vict. c. 12, s. 14, and to original paintings, drawings

and photographs by 25 & 26 Vict. c. 28 (p) . Every copy

of such works which comes so near to the original as to

give the same idea created by the original is an infringe-

ment {q), and this includes any copy made by photography

or other chemical process (r). But tableaux vivants repre-

(s) See Eeicha/rdt t. Sapte, (1893) (o) Boosey v. Whight, (1900) 1

2 Q. B. 308. Oil. 122 ; 69 L. J. Ch. 66.

[k) Eeade v. Lcwy, 1 J. & H. [p) See Nottage v. Jackson, 11

624 ; ChatUrton v. Cave, 3 App. C. Q. B. D. 627 ; 52 L. J. Q. B. 760.
483; 2 C. P. D. 42. S,ee Chappell ,, ™ „ -o i. k-,:,

O^^t^:
21 Ch. D. 232

;
51 L. J. ^£ llt^'Zltl I S". ^^^'i

«3&4Wm.IV 15. '^ Ga„>iart..Bull,HC.B.l^.
(m) Smsellv. Smith, 15 bim. 181. g. 306 ; Grams v. Ash/ord, L. R. 2

(«) Fuller T. Blackpool, ^c. Co., C. P. 410. See Melville t. Mirror
(1895) 2 Q. B. 429 ; 64 L. J. Q. B. of Life Co., (1895) 2 Ch. 531 : 66
699. L. J. Ch. 41.
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senting pictures do not oonslitute an infringement (s)

;

nor do illustrations of such tableaux vkavts [t) ; but if the

tableaux vivants are presented with painted backgrounds

copying the pictures, this has been deemed an infringe-

ment («).

(5.) Copyright in designs for ornament is regulated by Copyright in

5 & 6 Vict. c. 100, 6 & 7 Vict. c. 65, 13 & 14 Vict. c. 104, designs for
' ' ' ornament,

21 & 22 Vict. c. 70, and 24 & 25 Vict. o. 73; the duration

of the protection differing according to the ai'ticles pro-

tected (x). A design within these statutes need not neces-

sarily be a new invention ; a combination of old materials

may be protected if the design be new (y).

Designs for utility are protected by 6 & 7 Vict. c. 65, and designs

13 & 14 Vict. c. 104, and 46 & 47 Vict. o. 67, and have for utility,

reference to the shape or configuration of an article as

conducive to its utility. The statutes do not apply to a

combination of old designs, or to inventions or new appli-

cations, however useful ; except in so far as the shape and

configuration confer utility upon the invention [%). It

suffices if the application of the design be novel, though

the subject-matter is not (a).

The foregoing very general descriptions must here suffice

to indicate the nature of the various species of copyright.

For further details, and in particular as to the question of

international copyright (6), reference should be made to

works specially devoted to the subject.

(6.) The proprietor of a copyright cannot, generally Action, when

speaking, maintain an action in respect of the infringement ™^''**™8'^le.

of his right, until his copyright has been registered (c) ; Registration.

(s) Hanfitamgl\. Empire Palace, Oh. 142; 65 L. J. Oh. 161; Se
(1894) 2 Oh. 1 ; 63 L. J. Oh. 417

;
Clarke's Design, (1896) 2 Oh. 38

;

(1895) A. 0. 20 ; 64 L. J. Ch. 81. 65 L. J. Oh. 629 ; Eeath v. Rol-

it) Samfstaengl v. Newnes, (1894) Usm, (1898) A. 0. 499 ; 67 L. J.

3 Ch. 109 ; 63 L. J. Ch. 681. Oh. 565.

(«) Ibid. [a) Satmders v. Wiel, (1893) 1

ix) See Grace's Case, L. R. 4 Q. Q. B. 470 ; 62 L. J. Q. B. 341.

B. 715. (S) See now 49 & 50 Viot. u. 33.

(</) Iloldswortli v. Macrae, L. R. 2 [c) See 5 & 6 Viot. o. 45, s. 24,

H. L. 380. and the various other statutes re-

iz) Rogers v. Driver, 16 Q. B. ferredto. Walter y. Howe, 17 Ch
102; Earper v. Wright, (1896) 1 D. 708; 50 L. J. Ch. 621,
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and he can obtain no injunction until the defendant's work

has been published {d). It is not, however, necessary that

he should show a clear legal title. A fair prima facie title,

or a clear colour of title, legal or equitable, is sufficient,

even though limited in point of time or extent (e)

.

Delay or acquiescence, unless adequately explaiaed, will

be fatal to the claim (/), as wQl also participation in the

conduct complained of {g). Under 5 & 6 Yict. c. 45, s. 26,

all actions must be commenced within twelve months of

the offence.

The injunction may be granted against the whole or a

part of the work, according to the extent of the piracy iji)

;

the whole will be included if the pirated part is so inter-

mixed with the original matter as to be practically insepar-

able («) . In copyright, as in patent cases, an interlocutory

injunction if granted usually determines the action. The

plaintiff is, however, entitled to a perpetual injunction, and

this will be decreed with costs at the hearing, unless the

defendant has submitted to the interlocutory iajunction,

and offered to pay the costs up to that time {k).

Whatever relief is required by the plaintiff, as incident

to the right to an injunction, may be decreed to him.

Thus, he may have discovery of the original sources from

which the defendant alleges that he has taken his work (/).

A right to an account of profits is also incident to the

injimction {m). By statute the plaintiff is also entitled to

delivery up of all copies of the defendant's work («).

(d) Morris v. Wright, 5 CB. 279.

(e) Univ. of 0. ^ C. v. Richardson,

6 Ves. 689 ; NicJiol v. StocMaU, 3

Swanst. 687.

{/) Mawman v. Tegg, 2 Euss.

393.

(g) Eundell-v. Murray, Jac. 311.

[h] Lewis t. Fullarton, 2 Beav. 6.

(i) Mawman v. Tegg, sup. ; Kelly

V. Morris, 1 Eq. 697.

(4) Millingtm v. Fox, 3 My. &

dr. 352.

(t) Kelly V. Wyman, 17 W. E.
399.

(m) Saily v. Taylor, 1 E. & M.
73 ; Colburn v. Simms, 2 Ha. 560

;

Procter v. Sayley, 42 Ch. D. 390 ;

69 L. J. Ch. 12.

(n) 5 & 6 Vict. c. 45, s. 23 ; Mac-
rae V. Boldsworth, 2 De G. & S.
497; Muddock v. Blackwood, (1898)
1 Ch. 58 ; 67 L. J. Ch. 6.
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In deciding the question of piracy, the Court now

usually inspects the work itself (o)

.

3. Trade marks and Trade names.

A third species of right, for the protection of which the

remedy of injunction is peculiarly suitable, is that to the

exclusive use of a trade mark. Apart from the provisions

of the recent statutes which now regulate the law as to

trade marks, the following principles were established for

the protection of vendors and the public.

(1.) No man has a right to sell his goods as being the General

goods of another manufacturer or trader. If, therefore,
principles of

o
_

'
_

' trade marks.
some particular mark or symbol has come to be recognised

in trade as the mark of the goods of a particular person,

another person cannot lawfully mark his goods with that

mark so as to induce a purchaser to believe that they are

the goods of the person entitled to use the mark {p). The

right is limited to the use of the mark in connexion with

a particular class of goods ; that is to say, it would be no

infringement to mark goods of a different class with the

same symbol {q). Moreover, if an article has acquired a

certain name in the market, which name indicates its

nature rather than its being of a particular manufacture,

any man may call it by that name, though in the first

place it may have been the name of the inventor or original

maker (r).

(2.) Any name, symbol, or emblem which is not merely what may be

descriptive of an article, or which does not denote the a trademark.

general character of a business, may constitute a trade

(o) Lewis v. Fiillarton, sup. (?) EdeUten v. E., 1 De Gr. J. &
[p) Perry-v. Trucfitt, 6 Beav. 66 ; S. 185 ; Kart v. ColUy, 44 Ch. D.

Reddaway T. Banham, (18y6) A. C. 193 ; 59 L. J. Ch. 355.

199 ; 65 L. J. Q. B. 381 ; Saxlehner (r) Hall \. Barrows, 4 De G-. J.

V. Apollinaris Co., (1897) 1 Ch. k&.\5(i
; Bury y. Bedford, ib.ibi;

893 ; 66 L. J. Ch. 533 ; Birmuiq- National Starch, S;o. Co. v. Munn's
ham, ^c. Co. V. Fowell, (1897) A. 0. #«. Co., (1894) A. C. 275 ; 63 L. J.

710; 66 L. J. Ch. 763 ;
distinguish P. C. 112; Cellidar Clothing Co.\.

Parsons v. Gillespie, (1898) A. C. Maxton, (1899) A. C. 326 ; 68 L. J.

239; 67L. J. P. C. 21. B.C. 72.
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mark (s). No person other than the original inventor, or

those claiming through him, may use such words as " the

original " or " the only genuine " as a trade mark {t) ;
but

a man cannot be prevented from calling goods by his own

name merely because some one of the same name invented

the goods or made them before him {u) . The same prin-

ciple applies in the case of a partnership name, if the use

of the name be bona fide ; but the Court will not suffer a

name to be used for the purpose of having the benefit of

the reputation which another fixm has acquired. This

amounts to a fraud on the public (ie). The cases referred

to illustrate the application of the principles in question,

and it will be observed that the distinctions drawn are

sometimes necessarily fine.

Registration. (3.) By the Patents, Designs and Trade Marks Act,

46 & 47 Vict. 1883 («/), which repealed and amended the previoiis

51 & 52 Vict. Begistration Acts (s), and has itself been subsequently
f'- 50. amended {a) , registration of a trade mark is required

before proceedings to prevent its infringement can be in-

stituted. But trade marks in use prior to the 13th of

August, 1875 (the date of the first Registration Act), are

excepted. A trade mark must consist of or contain at

least one of the following particulars :— (1.) A name of

an individual or fixm printed, impressed, or woven in some

particular and distinctive manner. (2.) A written signa-

ture or copy thereof. (3.) A distinctive device, mark,

brand, heading, label, ticket. (4.) An invented word or

words ; or (5) a word or words having no reference to

(s) Braham v. Bustard, 1 H. & Massam v. TJiorley^s, ^-c. Co., 14 Ch
M. 447 ; Btirgess v. B., 3 De G. M. D. 748 ; Piiiet v. P., (1898) 1 Ch"
& G.S96; Saffffsttv. Fiiidlater,n 179; 67 L. J. Ch. 41; Korth
Eq. 29. Cheshire, ^r. Brewery v. Manchester

{t) Codes V. Chandler, 11 Eq. 449
;

Brewery, (1899) A. C. 83 ; 68 L. J.
James v. /., 13 Eq. 425. Ch. 74 ; Cash v. G. (1901), W. n!

(m) Burgess v. B., sup.; Turton 46; Panhardet Levassorv. Panhard
v. T., 42 Ch. D. 128 ; .58 L. J. Ch. (1901) 2 Ch. 513.

677 ; Saunders v. Sun Life, S;c. Co., (y) 46 & 47 Vict, u 67
(1894)1 Ch. 537; 63L. J. dh.247. (z) 38 & 39 Vict. c. 91-39 &

[x) Croft V. T)nii, 7 Beav. 84; 40 Vict. c. 33.

Singer, ^-e. v. Wilson, 2 Ch. D 453
;

{a) 51 & 52 Vict u 50
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the oliaracter or quality of the goods and not being a

geographioal name (b). The cases cited illustrate the rece nt

judicial interpretation of these requirements, which it

would be beyond the scope of this work to consider in

detail. The comptroller has a discretion as to the accept-

ance of a proposed mark, which is not readily interfered

with, especially in the case of a mark more or less closely

resembling one already registered for the same class of

goods (c)

.

(4.) As to what amounts to colourable imitation or in- wtat
fringement, reference may be made to Leather Cloth Co. v.

?™.oi^"ts *«

American Cloth Co. (d), Seixo v. Provizende {e), and other

cases cited below (/). Almost all that can be laid down

respecting this question in general terms is that the re-

semblance must be such as to deceive an ordinary pur-

chaser ; it is sufficient if it be calculated to deceive even

the unwary ; and it is not incumbent on the plaintiff to

show that any one has been actually deceived {g) . On the

other hand, it has been held that the fact of one person

having been actually deceived is not conclusive proof of an

improper imitation (/;). Bach case must be judged on its

own merits. Under the present statute, an innocent user

of a protected mark amounts to an infringement («'),

(5.) Incident to the remedy of injunction in cases of in- Remedies.

fringement is the right to an account of the profits made

(b) See Wood v. Lambert, 32 Ch. 1 Ch. 783.

D. 247 ;
65 L. J. Ch. 377 ; Ee [c) Eno v. Dunn, 15 App. C. 252

;

Price's Fat. Candle Co., 27 Ch. D. Re GoodalVs Trade Mark, 42 Ch. D.
681 ; 54 L. J. Ch. 210 ; Ite 566.

MeyersUin's Trade Mark, 43 Ch. D. [d) 11 H. L. 523.

604 ; 59 L. J. Ch. 401 ; Ee (e) 1 Ch. 192.

Solfs Trade Mark, (1896) 1 Ch.
(j) Montgomery \. Thompson,

711; 65 L. J. Ch. 410; Re Boonl (iggi) A. C. 217; 60 L. J. Ch.
Trade Mark, (1896) 2 Ch. 600

;
65 757 . Meddawnyy. Btntham, %c. Co.,

L. J. Ch. 715 ; Re Magnolia, ^-c. (1892) 2 Q. B. 639.
TradeMark. {mi)2Ch.37U66 ^)'j,,„,,,, ^. Orr.E«,ing, 7
L. J. Ch. 598; Re Linotype Trade .^' „ „j„. , t t px, ^JL'

Mark, (1900) 2 Ch. 238 ; 69 L. J. ^PP" ^- ^^
'

^^ ^'^^ ^^- "7-

Ch 6->6: RowlandY. Mitchell, {1S91) W Civil Service Supply Ass. y.

1 Ch. 71; 66 L. J. Ch. 110; Se -0™«. 13 Ch. D. 512.

Fau/d'r's Trade Mnrk, {190'2) \ Ch. (?) Upuuimi v. Forester, 24 Ch.D,
12'r>

; Re Utieeda Trade Mark, (1902) 231 ; 62 L. J. Ch. 946,
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by the illegal user (A). An innocent vendor of goods

spuriously marked is, however, not liahle to an account,

except in respect of sales made after he has acquired know-

ledge of the wrong (/). A plaintiff must, in these as in

other cases, be prompt in his application after discovery of

the iafringement. Delay or acquiescence may be held to

bar his right to an injunction (m).

4. Goodwill.

Goodwill. The remedy of injunction has often been sought for the

protection of rights arising from the sale or assignment of

the goodwill of a business. It is now decided after some

conflict of opinion that, in the absence of an express

agreement to the contrary, a vendor of a business is en-

titled to set up a business of a similar nature; but that,

having sold the goodwill, he may be restrained from

soliciting the customers of the former firm (w). The pur-

chaser may use the vendor's name so far as is necessary to

show the continuation of the business, provided that it is

so done as not to involve the vendor in any liability, or to

practise any deception on the public (o) . But if the vendor

bargains expressly not to interfere with the customers, or

otherwise binds himself by contract not to carry on business

so as to interfere with the purchaser, his negative contract

may be enforced by iujunction [p). Such contracts must

conform to the rules of law respecting contracts in restraint

of trade, or they will be void, as opposed to public policy {q).

A full discussion of the scope of these rules may be found

(k) Burgess v. Hills, 26 Beav. Vernon v. Hallam, 34 Ch. D. 748
;

244. See also General Accident Corp. 56 L. J. Ch. 115.

T. Noel, (1902) 1 K. B. 377.
(„) Thorneloe v. Sill, (1894) 1

(?) Moet V. Couston, 33 Beav. 578. Ch. 569 ; 63 L. J. Ch. 331 ; Thynne

(Hi) Motley V. Downman, 3 My. & "f. Shove, 45 Ch. D. 577 ; 59 L. J.

Cr. 1 ; Leey. Saley, 5 Ch. 155, 160. Ch. 507.

(«) Trego v. Hunt, (1896) A. C. {p) TFhittaker v. Hou-e, 3 Beav.

7 ; 65 L. J. Ch. 1 ; overrulmg 683 ; Saines v. Geary, 35 Ch. D.
jPearson t. P., 27 Ch. D. 145 ; 54 154 ; 56 L. J. Ch. 935.

L. J. Ch. 32 ; and approving (q) Eomer v. Ashford, 3 Bine-
iaJowA^re V. ZlfliosoM, 13 Eq. 322

;
322.
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in the notes to Mitcliel v. Reynolds, in Smith's Leading

Cases if), to which reference should he made.

The Court has also jurisdiction to restrain the inequitable Trade secrets.

disclosure of trade secrets, the knowledge of which has

been acquired in the course of confidential employment (s).

The cases cited illustrate the application of this principle

to the attempted use of engineering drawings and of a list

of the plaiatiffi's customers. It is an impUed term of the

contract of service that there shall he no such breach of

confidence {t).

(r) 1 Sm. L. 0. 417. L. J. Q. B. 593.

[s] Mern/weather V.Moore, {1892) {t) lamb T. Smns, (1893) 1 Ch.
2 Ch. 518 ; 61 L. J. Ch. 505 ; Mobi 218 ; 62 L. J. Ch. 404 ; louts v.

V. Green, (1895) 2 Q. B. 315 ; 64 Smellie (1895), W. N. 115.

3f
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CHAPTER VIII.

Instances of Jurisdiction analogous to Injunction.

I. Cancellation and Delivery up of Documents.

II. Actions to establish Wills.

III. Actions Quia Timet.

lY. Actions in the nature of Dills of Peace,

Y. TTnY o/Ne Exeat Eegno.

YI. Actions to perpetuate Testimony.

GrTOunds of

the juriBdio-

tion.

Remedy dis-

cretionary.

I. Cancellation and Delivery up of Documents.

Courts of equity have long been wont to entertain suits

wliioli seek the cancellation, rescission, or delivery up of

instruments, when there is a danger of their being im-

properly employed for the injury of the plaintiff. Such

cases are now, by the Judicature Act, assigned to the

Chancery Division {a).

It often happens that agreements, securities, or deeds

which have answered the purposes for which they were

created, or which are voidable or even entirely void, have

nevertheless an appearance of validity, and may therefore

be used by an ill-disposed person for purposes of annoy-

ance, vexation, and fraud. In such circumstances, no

preventive remedy could be obtained at law, and a useful

field was accordingly left for the peculiar jurisdiction of

equity (6).

It is apparent that the relief sought in such oases bears

some resemblance to that of Injunction; and as in that

case, so in this, the exercise of the jurisdiction is eminently

(fl) 36 & 37 Vict. c. 66, s. 34 (3).

(J) Story, 692,
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a matter within the discretion of the Court. A decree

cannot be demanded as a matter of right ; the Court will

consider all the circumstances of the case, and impose such

conditions as it thinks fit (c). It remains to consider in

what cases, and under what ciroumetances, equity will

grant the relief desired.

There ai-e three classes of instruments to he particularly when
considered : First, those which are utterly void ; secondly, granted,

those which are voidable ; thirdly, those which are in them-

selves unexceptionable, but to which the plaiatifE has a

title as against the defendant.

1. As to void instruments, it was at one time questioned i. Voidin-

whether Courts of equity ought to interfere to procure their
s'"™'^'^*^-

cancellation or delivery up. It was argued against the

jurisdiction, that such instruments being of no eifect at

law, there was no necessity for any equitable interference

respeotiag them ; and further, that if an equitable remedy

was needed, the proper course would be the issuing of a

perpetual injunction against the use of the instrument (d).

On the other hand, more recent cases have proceeded on Relief

the principle that if there is a real danger that such an ^°*^yi

instrument may be injiu-ioiisly used, that alone supplies galityis

sufiieient ground for equitable iaterference (e). thSTie!'"
The question whether the Court would or would not

interfere, therefore, resolved itself iato the question whether

the instrument was of such a nature as to admit of iajurious

use. If so, it would be ordered to be delivered up ; if not,

equity would not interpose.

If, then, the illegality of the iastrument, whether agree- j^q^. ^ j^. ;g ^^

ment, security, or deed, is apparent on the face of it, so that

its nullity can admit of no doubt, there is no sufficient

ground for seeking equitable assistance respecting it.

(c) Story, 693 ;
Goring v. Niish, (e) Swanston's note to Davis v.

3 Atk. 188. -0- of Marlborough, 2 Swanst. 157
;

[d) Story, 698; HdtonY. Barrow, Jones Y.Merioneth P. S. Building

1 Ves. jr. 284 ; Byan v. Machnath, Soc, (1892) 1 Ch. 173 ; 61 L J
3 Bro. C. C. 15, 16. Ch. 138.

3f3
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Such a document is plainly ianocuous; no lapse of time

can add to its power so as to render it dangerous. Illus-

trations are supplied by instruments which on their face

disclose an illegal consideration, or the fact that they have

been fully satisfied (/). Equity, which wHl do nothing

which is useless, will not interfere in such cases.

Where, however, an instrument, though in fact void,

has an appearance of validity, the case is otherwise. Then

there exists a material danger against which protection

Cases inwhich may reasonably be sought. Thus, a deed purporting to

eranted relief
convey hereditaments, as long as it remains in hostile

hands, has a tendency to throw a cloud on the title ((/) ; a

mere written agreement may be used vexatiously and

improperly {h) ; and in such cases lapse of time only adds

to the danger, by rendering it more difficult to procure the

evidence necessary to expose the fraud (i) . In such cases

if the Court considers it against conscience for a party to

hold or retain the mischievous document, its jurisdiction

to order delivery up and cancellation is well established ; or

it may, in a proper case, perpetuate the testimony neces-

sary for a legal defence [k). Forged instruments have

similarly been held to be delivered up, without any prior

trial at law as to the forgery (I).

Voidable in- 2. As to Voidable instruments, it is not now necessary
struments. ^ repeat what has already been said under the headings of

Fraud and Mistake respecting the circumstances which

will give a person the option of avoiding his own acts.

The present question has a close connexion with what

(/) Simpson v. Sowden, 3 My. & (i) Kemp v. Frior, 7 Ves. 248.

Cr. 97; Smyth Y. Griffin, 13 Sim.

2i5 : Threlfall V. Iimt, 7 Sim. 621

.

W -f«/-, P- 817; BrooUngv.

(g) Fierce v. Webh, 3 Bro. C. C. ^^"^t^'
^^ ^^- ^- ^^^

' " ^- ^
16; Syne t. Vivian, 5 Ves. 607;

^'^- ^""^•

BondY. Walford 32 Ch D 238 ;
(;) p^^ike v. HighfleU, 1 Russ.

- V. P«%?» (1899) 1 Ch. 559; /oAmsto«v.iJe«ft)»,9Eq. 181;
811 ; 68 L. J. Oh. 401. Coope>- v. Vesey, 20 Ch. D. 612 ; 61

(A) Bromley \.SoUand,1YeB. 20. L. J. Ch. 862.
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was there stated, and referring thereto, it may be briefly

answered

—

Equity will set aside and cancel a voidable agreement

or security :

—

(1.) When the defendant has been guilty of actual CanceUedon

fraud, in which the plaintiff has not participated. fraud in

This is the simplest and clearest case, plainly conformable liefendaiit.

to the elementary rule that a man shall not be allowed to

reap an advantage from his own fraud against one who is

innocent.

(2.) Where the plaintiff, as well as the defendant, has

in some degree participated in the fraud, but they ai'e not

in pari delicto.

It is a general maxim that " he who comes into equity Plamtiffi must

must come ivith clean hands" ; and as a rule no relief will or not in
'

be given to one who has been guilty of any unconscientious ^''" delicto.

dealing respecting the subject-matter of the suit. But if

a fraud has been committed by the defendant, and par-

ticipated in by the plaintiff, yet if the plaintiff acted under

the influence of oppression, imposition, hardship, or other

imdue influence, such as may arise from great inequality

between the ages and conditions of the parties, he may
succeed in establishing his claim to relief {m).

(3.) If the transaction has been in effect a fraud upon Relief on

public policy. grounds of

. . .
public policy.

In these cases, as m those last mentioned, relief may be Even though

given notwithstanding the participation of the plaintiff in plaintiff has

, „ , ,,
°

. T, . . ii , ;,. ,. participated.

the fraud; the reason in this case is that public policy

would be defeated by allowing the transaction to stand.

Thus, gaming securities have on this ground been decreed

to be given up («)> and other agreements founded on

immoral considerations cancelled (o).

Save, however, in these two exceptional cases, equity will

(to) Osborne v. TfilUams, 18 Ves. («) Milltown v. Stewart, 3 My. &
379 ; Sosanquet v. Bashioood, Ca. t. Or. 18.

Talb. 37, 40, 41. (o) W. v. B., 32 Bear. 574.
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Valid instru-

ments.

Kelief on
ground of

title.

peremptorily refuse its assistance to one who has himself

been guilty of fraud, whether actual or constructive {p)-

3. Lastly, we have to consider those cases in which the

plaintiff seeks the delivery up of an instrument not on the

ground of any equity arising out of the nature of the in-

strument itself, but because he has an equitable right as

against the defendant to its possession or custody. In

these cases there is of course no question as to cancellation

;

the relief sought is simply delivery up.

A person is entitled to the title deeds of his own

property; thus, heirs-at-law, devisees, and other persons

properly entitled to the custody and possession of the title

deeds of their property may come into equity and obtain a

decree for the specific delivery of them (j) ; and the same

doctrine applies to other instruments, such as bonds, nego-

tiable instruments, &e., which are detained from persons

who have a legal or equitable interest in them (r).

In such cases the Courts of common law could not

afford complete redress, since the prescribed forms of their

remedies rarely enabled them to pronounce a judgment

Preservation

of deeds.
Similarly, remaindermen and reversioners, and other

persons having limited or ulterior interests in real estate,

may in many cases take measures in equity to secure the

preservation of their title deeds (s). The plaintiff must,

however, in such cases be prepared to show the necessity

for his action by proving that there is some danger of the

loss or destruction of the instruments unless protected by

the Court, and his interest must not be too remote {t).

{p) Franco v. Bolton, 3 Ves. 386
;

St. John V. St. J., 11 ib. 535;
Ayerst v. Jenlcins, 16 Eq. 275

;

diatinguislied in Phillips v. Frobyn,

(1899) 1 Oh. 811.

(q) Beeves v. B., 9 Mod. 128

;

TaiiHcr T. Wise, 3 P. "Wms. 296
;

Cooper V. Vesey, 20 Ch. D. 612 ; 61

L. J. Ch. 862 ; Manners v. Mew,

29 Ch. D. 723 ; 54 L. J. Ch. 909.
(f) Kaye v. Moore, 1 S. & S. 61

;

Freeman v. Fairlie, 3 Mer. 30.

(s) Smith V. Coohe, 3 Atk. 382

;

and see Jenner v. Morris, 1 Ch. 603
;

Stanford v. Solerts, 6 Ch. 307

;

Lyell V. Kennedy, 8 App. C. 217.
(t) Iviev.I., 1 Atk. 431 ; Ford

V. Feering, 1 Ves. jr. 76.
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It may be here observed that voluntary agreements Voluntary

untainted with fraud, although not enforceable in equity, ^ot relieved

will not be set aside. Unless such a deed reserves a power against.

of revocation, the settlor will be bound thereby (m), and the

fact that such a deed contains no power of revocation is

not sufficient to render it voidable (x).

II. Actions to establish Wills.

In considering the equitable jurisdiction to estabhsh

wills, the student must carefully observe two things : first,

the distinction which formerly existed between the juristic

effects of wills of personalty and wills of realty ; secondly,

the distinction between disputes as to the vaKdity and

disputes as to the construction of wills.

1. A will of personal property requires for its effectual Wai of

performance the appointment of a legal personal represen- requires legal

tative. Usually the will itself provides for this by the personal re-

„ , Tc .p 1
presentative,

appointment of one or more executors, if not, or li those

appointed are incapable, the Court supplies the vacancy

by the appointment of an administrator. If the wiU is

in other respects valid, the administrator cum testamento

annexe acts in conformity therewith as an executor. The

persona of the testator devolves in a measure upon bim ;
in whom the

he is liable for the debts ; the general personalty vests ia vesfs!
^

him, and only passes to the beneficiaries by his consent.

A win of real property, on the other hand, operated in WiU of real

effect as a conveyance. Putting aside for the present the conveyance to

various steps by which it became liable to debts, and in ^'^^ devisee.

some respects placed within the power of the executors, the

(u) Villiers v. Beaumont, 1 Vem. {x) SallY. S., 8 Ch. 430 ; Senrt/

101 ; Bill V. Cureton, 2 My. & K. ^ Armstrong, 18 Ch. D 668. See
' Bonhote v. Smderson, (1895) 2 Ch,

503. 202 ; 64 L. J. Ch. 556,
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Distinotion

between dis-

putes as to

validity and
as to con-
struction.

No general

jurisdiction in

Chancery
as to validity

of -wills

;

not even in

cases of fraud.

will itseK nught be regarded as an assignment of the real

estate to the devisee or devisees named. Now, however,

by the Land Transfer Act, 1897 {y), real estate as well as

personalty vests on the testator's death in his personal

representatives, who hold the same as trustees for the

persons beneficially entitled ; and probate and letters of

administration may be granted of a will comprising real

estate only.

2. The second distinction needs only to be stated. It

is evident that the question whether a certain document

is or is not a will is quite distinct from the question as to

what its language means.

When we speak of the jurisdiction of Courts of equity

over wills, we refer to the former of these questions. The
construction of wills is a matter in which they are con-

tinually concerned, and which has already come largely

under our consideration in connexion with the adminis-

tration of assets.

Previous to the Judicature Acts the Court of Chancery

had no general jurisdiction as to the validity of wills. As
regards wills of personal property, the Court of Probate,

which by vii-tue of 20 & 21 Vict. c. 77, succeeded in 1857

to the functions of the Ecclesiastical Court, was the proper

forum ; and the same Court at the same time acquired

jurisdiction as to wUls of real property, which was formerly

exercised by the Courts of Common Pleas and Queen's

Bench.

The position of the Court of Chancerywith respect to wills

is well illustrated by the case of Alkn v. M^Pherson (z),

in which it was sought to set aside a will of personalty by
suit in equity on the ground of undue influence, notwith-

standing that it had been admitted to probate ia the

Ecclesiastical Court ; but the bill was dismissed for want
of jurisdiction. A similaa- decision has been much more
recently arrived at in a case in which both real and per-

(y) 60 & 61 Vict. c. 6S, ss. 1 and 2. («) 1 H. L. 191.
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sonal property were concerned (a) . It has indeed been held

under the Judicature Acts that the Chancery Division has

now concurrent jurisdiction with the Probate Division to

grant probate of wills (b) ; but the same cases show that

it is most unlikely to put this power into exercise.

But, notwithstanding these considerations, and previous

to the Judicature Acts, the cases were numerous in which a

qualified jurisdiction respecting wills was exercised by

Courts of equity.

In the first place, if a will came incidentally before the Incidental

Court, and its validity had not been admitted or elsewhere |,™re Jud!

established, the Court effectually determined the question. Acta.

This was done either by directing an issue to be tried at

law, or by the production and examination of witnesses in

the Court of equity itself ; and when the validity of the wDI

was thus once determined, the rights of those claiming

under it might be established, if necessary, by a perpetual

injunction against the heir (c).

Secondly, as regards wills purely of real estate, which Wills of pure

formerly required neither the appoiatment of an executor established in

nor a grant of probate, equity had jurisdiction to entertain eqiiity-

a suit by a devisee to establish his right against the heir,

by means of a perpetual injunction restraiaing him from

contesting its validity in future (d). Such action could

not have been brought at law, and yet might be necessary

for the security of the devisee ; since the heir might delay

seeking ejectment against him until the evidence was

grown obscure. The jurisdiction, therefore, is in some

respects analogous to that which empowers interference

quia timet (e).

A leading authority respecting actions of this nature IBoytey. Stoss-

is Boyse v. Rosshorough (/), where a will was established
*'"''"'^*'

[a) Meluish v. Milton, 3 Ch. D. shire, 1 Atk. 628.

27. (i) Booth T. Blmdell, 19 Ves.
(5) Finney V. Stmt, 6 Ch. D. 101

;

494^ 509.

Bradford v. Toung^Q ib. 656 ; and
^

>
j-^j, ^^^_

Bee Priestmm v. Thomas, 9 P. U. ^ ' > >
r

70, 210. (/) Kay, 71 ; 1 K. & J. 124 ; 3

(«) Sheffield v. S. of Buckingham' De Gr. M. & Gr. 817 ; 6 H. L. 1.
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at the suit of a devisee against an heir, although the heir

had hrought no ejectment against the devisee, although no

trusts were declared hy the will, and although there was

no necessity for the administration of the estate by the

Court. It has also been held that the Court has power to

establish such a will not only against the heir, but against

all persons setting up adverse claims—for instance, claims

depending on a prior will {g).

Heir cannot Q^ ^jjg other hand, an heir, having a complete legal
8116 lO GOUtiSSif n • IT •

a -win. remedy by action of ejectment, could not have come mto

equity as plaintiff to contest the validity of a will, except,

at least, by consent of the devisee. Under the present

practice, these distinctions between the jurisdiction of

Courts of law and equity have, of course, ceased to exist.

The combined result of legislation and decision, there-

fore, even previous to the Land Transfer Act, 1897,

abeady referred to (/«), practically confined the jurisdiction

to establish wills to a very limited number of cases

—

namely, to wills relating solely to real property. Since

the last-mentioned Act has placed vdlls of real estate on

the same footing (as regards Probate) as wills of personalty,

it would appear the jurisdiction now under consideration

has become practically obsolete («).

III. Actions Quia Timet.

In certain circumstances equity has jurisdiction to inter-

fere for the protection of a right before any injury has

been actually done, and a party who fears a probable

invasion of his right maiy establish an action for his pro-

tection without claiming any other relief.

(g) Kay, 71 ; 1 K. & J. 124; 3 (h) Sup. p. 808.

DeG. M. & G. 117; 6 H. L. 1; (i) SeePfomfey v. iSft7«ma«(190l),

Lovett V. L., 3 K. & J. 1. W. N. 166.
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The nature of the relief given depends, of course, upon Natm-e of

the eiroumstanees under which it is sought ; sometimes it
j,,;^ timet.

takes the form of the appointment of a receiver of rents or

other income; sometimes that of an order to pay a fund

into Court; sometimes security is directed to be given;

sometimes it suffices merely to issue an injunction (k).

The object of the action in all cases is to preserve pro-

perty to its appropriate uses and ends. It must here

stiffice to adduce a few illustrations of the circumstances

which call for and warrant the exercise of the jurisdiction.

1. If property in the hands of a trustee is in danger of Preservation

beiug diverted or squandered, to the injury of any claimant perty.

having a present or prospective title thereto, the Court

will take such measures for its protection as it deems

requisite. And the same principle applies to executors or

administrators, if there is danger of collusion between

them and the debtors of the estate, or of a waste of the

estate from any other cause (l). Such eases will generally Appointment

be met by the appointment of a receiver; and when this

is done the appointment is made for the benefit of all the

parties in interest, and not for that of the plaintiS only (w).

The appointment of a receiver rests iu the discretion of

the Court; and when appointed he is regarded as an

officer of the Court, and therefore subject to its orders (w) :

he is required to give security.

2. Where the tenants of a particular estate for life or in Keepingdown

tail neglect to keep down the interest due upon iacum- i^oumbranoeB.

brances, the Court often appoints a receiver to secure the

performance of this duty (o).

3. The jurisdiction is also exercised for the protection of Protection of

sureties. A siirety who apprehends loss from the- delay of
^"^^'i^^-

(k) Story, 826; Sendriksv.Mon- 573; 67 L. 3. Ch. 616.

taaue, 17 Ch. D. 638. (m) Davis v. D. of Marlborough,

(0 Story, 827, 828 ; Taylor v. 1 Swanat. 83 ; 2 ib. 125.

Allen, 2 Atk. 213 ; Foxwell v. Van (n) Skip v. Sanoood, 3 Atk. 664.

Grutten, (1897) 1 Ch. 64 ; 66 L. J. (o) Giffard v. Hart, 1 S. & L.

Ch. 53 ; John v. /., (1898) 2 Ch. 407, n.
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Protection of

future rights

in personalty.

Security.

Payment into

Court.

Injunctions.

Jad. Act,

1873, s. 25,

Bub-s. 8.

Ms creditor to sue the principal debtor may come into

equity to compel the discharge of the debt [p)

.

4. In all cases ia which there is a future right of enjoy-

ment of personal property, and there is danger of loss or

deterioration or injury to it in the hands of the party

entitled to present possession, equity has power to inter-

pose, and grant relief on an action in the nature of a bill

quia timet (q). Such cases may be met by an order to

give security (r) ; or, still more effectually, by requiriug

the fund to be paid into Court (s). Whenever trust

money is traced to hands not entitled to hold it, the Court

will, on the application of the cestuis que trusts, order its

payment into Court (t)

.

It is, of course, unnecessary here to dwell upon the

circumstances which warrant the granting of injunctions

for the protection of property, these having been already

copiously illustrated. In order to claim an injunction-

quia timet the plaintiff, as in the case of injunctions against

legal wrongs generally, must show either that substantial

danger is imminent, or that the threatened injury will, if it

happens, be irreparable (u), or, at least, a strong case of

probability that the apprehended mischief wiU in fact

arise {x). We need only further observe that the same

authority, above quoted, which now enables the Court to

grant an injunction by an interlocutory order whenever it

seems to be just or convenient, enables it to appoint a

receiver ia a similar manner and on similar conditions (y).

This extensive power renders it now unnecessary to con-

{p) Wright v. Simpson, 6 Ves.
734 ; and see WooWridge v. Norris,

6Eq.410; HughesSallettv. Indian,

^c. Co., 22 Ch. D. 661.

Iq) Story, 845.

(r) Sous T. NobU, 2 Vem. 249.

(s) Skinning v. Style, 3 P. Wms.
336.

(<) Leigh, v. Macaulay, 1 T. & C.

Ch. 260 ; Bomher v. WatUns, 1 K.
& M. 277.

[u] Fletcher t. Bealey, 28 Ch. D.
688; 54 L. J. Ch. 424; Tmsaud
V. T., 44 Ch. B. 678 ; 59 L. J. Ch.
631 ; Martin v. Price, (1894) 1 Ch.
276; 63 L.J. Ch. 209.

{x) Att.-Gen.\. Manchester Corp.,

(1893) 2 Ch. 87 ; 62 L. J. Ch. 469,
and oases there cited.

{y) Jud. Act, 1873, s. 26, suh-
B. 8.
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aider many restrictions on the jmisdiotion whioh were

formerly effective.
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IV. Actions in the nature of Bills of Peace.

In some respects analogous to the remedy last con-

sidered is that formerly known as a bill of peace, and

now taking the form of an action of the same effect as

the former hill.

A hill of peace was one brought to establish and per- Nature of

petuate a right which from its nature might he controverted '' ^ ° V^^°^-

by different persons at different times, and by different

actions; or where separate attempts had already been

made to overthrow the same right, and justice required

that the party should be quieted in the right and relieved

from the annoyance of continual litigation. In such cases

equity, which is always opposed to multiplicity of suits,

has jurisdiction to interfere and put an end to the fruitless

litigation.

One class of cases in which this remedy is appropriate Tte right of

consists of those in which one general right is to be pushed*'

established against a great number of persons, as where a against many
1 . 11* •ii_pr»i defendants,

person has possession and claims a right oi fishery on a

river, and the riparian proprietors set up several adverse

rights {%) ; or where a lord seeks to restrain encroachments

by tenants under colour of a common right, or to establish

an enclosure which he has approved under the Statute of

Merton (a).

Similar relief may be sought where many persons claim The right of

or defend a right against one; as where tenants seek
™^°y^S^™st

to prevent the disturbance by a lord of a common

right {I).

(z) If. of York V. FUkington, 1 Gardiner, 7 Ves. 305 ; S. ofNorfolk

Atk. 282 ; Tenham v. Serbert, 2 ib. v. Myers, i Mad. 50, 117.

483. (*) Gont/ersY. Aberffovenm/, 1 Atk.

(fl) 20 Hen. III. u. i ; Sanson v. 285 ; FhilUps v. Sudson, 2 Ch. 243.
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Conditions of

the remedy.

Protection of

rights well
established

at law.

Kolt's Act.

Jud. Acts.

But in order to entitle a party to claim tlie assistance

of the Court on these grounds, it must be clear that there

is a right claimed which affects many persons, and a

suitable number of parties in interest must be brought

before the Court (c) ; and it is to be observed that the

Court will not decree a perpetual injunction in contradic-

tion of a public right, such as a right to a highway or to a

common navigable river (d). On the one hand, the right

in question must affect numerous parties ; on the other, it

must not affect the public at large.

Another class of cases for which a bill of peace was an

apt remedy, comprised those in which the plaintiff had

after repeated trials established his legal right, but yet

was threatened with further litigation from new attempts

to controvert it. In such circumstances, the Court was

wont to grant a perpetual injunction to quiet the plaintiff's

possession, and to suppress future litigation (e) . It would

not, however, interfere until the right had been satisfactorily

established at law ; but two trials were deemed a sufficient

determination of the right to warrant an injunction (/).

By 25 & 26 Vict. c. 42, the Court of Chancery was

empowered to direct an issue, if necessary, to be tried at the

assizes or at nisi prius, or to itself decide the question of

law or fact : and since the Judicature Acts the Courts of

law could themselves apply the remedy without requiring

the defendant to appear as a plaintiff in equity. We have

already seen, that as regards the various divisions of the

High Court of Justice no one division can now restrain

proceedings in another. Each can order a stay of its own
proceedings whenever there is an equitable claim to it.

(c) story, 857 ; Cowper v. Clerk,

3 P. Wms. 16.

{d) Story, 858; Hilton v. Scar-

bormgh, 2 Eq. Ca. Ah. 171.

(«) E. of Bath V. fi/icrwin, Prec.

Ch. 261 ; 10 Mod. 1 ; 4 Bro. P. 0.
373.

(/) Devonsher v. Newenham, 2

S. & L. 208 ; Leighton v. L., 1 P.
Wms. 671.
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Y. Ne Exeat Regno.

The writ of ne exeat regno was a prerogative writ, Nature and

issued to prevent a person from leaving the realm. It ^"g" °* ^^^

was originally applied only for political objects and

purposes of state, and at present it is exercised for the

protection of private rights with much caution and

jealousy {g).

The writ ne exeat regno was, as a rule, only granted ia Granted only

respect of equitable debts, a plaintifE who had a legal claim
^"ebte

'"^^^^^

being left to his legal remedy. But to this rule there

were two exceptions.

First, when alimony had been decreed to a wife the writ except in

was procurable to restraia the husband from evading the aSuony
obligation by leaving the realm (A). The alimony must,

however, have been actually decreed, and not appealed

from. The writ could not be obtaiued while the ease was

still pending
(J).

Secondly, where there was an admitted balance due and where

from the defendant to plaintifi, but the plaintiff claimed a admitted

larger sum, he might be assisted by the writ {k). This case l>alance but

was brought within the purview of equity by its jurisdic- claimed™™
'^

tion in matters of account.

With respect to the equitable demands for which the Conditions of

writ might be issued, they were required to be certain as
^'^ remedy,

to their nature, and actually and presently payable, not

contingent or prospective (/). It must also have been a

pecuniary demand, and not of the nature of damages or

any unliquidated claim (m). It need not, however, have

been directly created between the parties ; thus the cestui

que trust or obligee of a bond was entitled to the writ

against the obligor {n). A cestui que trust who has a

(g) story, 1465-7. Jones v. AUphsin, 16 Ves. 471.
(A) Ready. R., 1 Ch. Ca. 115

Shaftoe v. S., 7 Ves. 71.

(i) Ibid.; Dmoion v. -D., 7 Ves
173 ; Coherson v. Bloomfield, 29 di
D. 341 ; 54 L. J. Ch. 817.

IJc) Jones T. Samson, 8 Ves. 593

{!) Anon., 1 Atk. 521 ; Rice v.
GauUier, 3 ib. 600.

(m) Etches v. Lance, 7 Ves. 417;
Code V. Ravie, 6 ib. 283.

(«) Grant v. G., 3 Euss. 698;
Leake v. X., 1 J. & W. 606.
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vested interest is entitled to the writ as against his trustee,

if he has reason to apprehend that he is going abroad (o)

;

but the breach of trust must be brought home to the

trustee before he is liable to the process {p).

Such were the general conditions of the jurisdiction as

unaffected by legislation. At present it seems that its

scope is completely determined by the following statutes

:

Debtors Act, (1.) By the Debtors Act, 1869 (q), which, with certain

exceptions, abolished imprisonment for debt, it was enacted

that in future no person should be arrested upon mesne

process in any action, but that where the plaintifi in any

action in any of the Courts of law at Westminster, in which

previously the defendant would have been liable to arrest,

proves at any time before final judgment by evidence on

oath to the satisfaction of the judge that the plaintiEE has

good cause of action against the defendant to the amount

of £50, and that there is probable cause for believing that

the defendant is about to quit England, and that his

absence will materially prejudice the plaintifi in his action,

such judge may order the defendant to be arrested and

imprisoned for a period not exceeding six months, unless

he gives the prescribed security, not exceeding the amount

claimed in the action, that he will not go out of England
without the leave of the Court.

Effect of the With respect to this enactment, it has been held that it

has in effect confined the writ of ne exeat regno to cases

which come within its provisions (r), the reasoning being

that the jurisdiction of Chancery must foUow that of law,

and the power of the Courts of law to arrest for legal

debts being by this statute restricted, the power of the

Courts of equity with respect to equitable debts was sub-

jected to a corresponding restriction. This argument does

not seem to have been resorted to in Sohey v. 8ohey (s), in

(o) Hmohins v. H., 1 Dr. & Sm. (?) 32 & 33 Vict. o. 62.
75. (>•) Drover v. £eyer, 13 Ch. D.

(p) See Re Owens, 47 L. T. N. S. 242.

61. (s) 15 Eq. 200.

Act.
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which the writ was issued in the same manner as before the

statute (t).

(2.) Further, by the Judicature Acts, the distinction Jul. Acts.

between legal and equitable debts has disappeared, so that

the reasoning applied by the Master of the Eolls ia Brover v.

Beyer is now much stronger than it would have previously

been. It appears from this case, at any rate, that the

effect of the Judicature Acts has not been to extend the

remedy.

(3.) It may here be further mentioned, that by the Bankruptcy

Bankruptcy Act, 1883 (m), power is conferred upon the •*"'' ^^^^•

Court of Bankruptcy to issue a similar writ, under the con-

ditions there prescribed, to prevent a debtor from goiug

abroad after the issue of a bankruptcy notice, or presenta-

tion of a bankruptcy petition against him.

VI. Actions to perpetuate Testimony.

Circumstances often arise in which public justice requires Grounds of

that measures should be taken to perpetuate evidence of a
^jo^'''"'^

°'

right which cannot be presently protected by judicial

decision. For instance, a person may have a claim to a

remainder, or he may be in actual possession of the

property in question : in neither case can he directly make

his right the subject of a judicial decision ; and yet his

right may be dependent upon evidence which the lapse of

time win weaken or perhaps destroy. In such circum-

stances it is in the highest degree necessary for him that

some measures should be taken to secure or perpetuate

this evidence, and so to protect him against some adverse

it) And see Lees v. Fatterson, 7 («) 46 & 47 Vict. o. 52, s. 25

;

nv. T\ oce Sands v. Andrews, (1893) 2 Ch. 1

:

Cii-^-S^e-
62 L. J. Ch. 336.

s 3 G
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Objections

thereto,

and conse-

quent caution

in its exercise.

Applicable to

any kind of

property.

Expectancies.

6 & 6 Vict,

c. 69.

claimant, who may be purposely delaying his suit with a

view to profit by the loss of the proofs of title.

Such cases strongly appealed to that principle of equity

which declares that it will not suffer a wrong without a

remedy. And yet the exercise of a jurisdiction thus to

perpetuate testimony was evidently subject to the strong

objection that the depositions so taken were not] published

until after the death of the witnesses. The evidence, there-

fore, was not given under the sanction of the legal penalties

attached to perjury. In consequence of the danger thus

attendiag the process, we find that the Courts of equity

were careful only to grant relief of this kind in strong

cases, where a failure of justice would be otherwise seriously

threatened («). Assistance was refused if by any means

open to the plaintiff the whole matter could be at once

adjudicated upon (y). If, as in the illustrations above

given, this was impossible, equity would exercise the neces-

sary jurisdiction, and take the requisite evidence (z).

It is immaterial, as regards the exercise of the jurisdic-

tion, whether the subject-matter in question is real or

personal estate, or of the nature of a mere personal

demand, or whether the evidence to be used tends to the

proof of the plaintiff's title or is needed for defence (a).

Equity, however, will do nothing in vain, and it accordingly

wiU not interfere to support a right which is liable to be

immediately barred ; for instance, it will not entertain an

action of this nature by a remainderman against a tenant

in tail in possession, who can at any time bar the entail (b)

.

Formerly, moreover, a mere expectancy, such as that of an

heir-at-law, was not deemed sufficient to sustain a bill,

though a remote or contingent interest would do so (J).

But 5 & 6 Yict. 0. 69, provided for this case, and extended

the remedy by enacting that any person who would under

[x) AngellY. .4., 1 S. & S. 83.

(y) Mllice V. Roupell, 32 Beav.
299.

(z) Spencer v. Peek, 3 Eq. 415
;

Se Tayleur, 6 Ch. 416.

[a] Story, 1509 ; Suffolk y. Green,
1 Atk. 460 ; Brooking v. Maudslay,
38 Ch. D. 636 ; 57 L. J. Ch. 1001.

(4) Dursley v. Fitzhardinqe, 6 Ves.
261.
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the circumstanoes alleged by him to exist become entitled

upon the happening of any future event to any honour,

title, dignity or office, or to any estate or interest ia any

property, real or personal, the right or claim to which

could not by him be brought to trial before the happening

of such event, should be entitled to file a bill in Chancery,

to perpetuate any testimony which might be material for

establishing such claim or right. The terms of this 'ntlesand

enactment, it will be observed, extend the remedy to ^" '
•

claims to titles and dignities; it was previously confined

to cases in which the right to some property was in dis-

pute (c).

This statute has since been repealed (d) ; but by

0. XXXVII. rr. 35—38, the jurisdiction is continued,

and the procedure in suits of this nature is now regulated

thereby. Where the validity of a marriage, or legitimacy

of a child is in issue, the Court is empowered to entertain

a suit for the perpetuation of testimony by the Legitimacy

Declaration Act (e).

Although actions in the nature of bills to perpetuate Bills for

testimony have remained unaffected in principle by the
"^^"overj

•'

_ _

r r J obsolete,

Judicature Acts, bills for discovery, on the contrary,

which were formerly analogous in many respects thereto,

and which formed a conspicuous feature in equitable

jurisdiction, have been rendered completely obsolete by

the present procedure. It has been, therefore, deemed

unnecessary here to discuss them. A study of the Orders

under the Judicature Acts, in particular of Order XXXI.,
in any of the recognised handbooks thereto, will supply

ample information as to the present means of attaining

the ends formerly sought by bill in Chancery.

Again, it is now scarcely necessary to do more than and also bills

mention the bills to take evidence de bene esse, which once

occupied a useful and important place in the auxiliary

(c) Toumshend Feeraffe Case, 10 01. (<?) 46 & 47 Vict. o. 49.

& F. 289 ; and see Campbell v. E. of \e) 21 & 22 Vict. c. 93 ; see Re
Dalhousie, L. K. 1 H. L. (So.) 462. Stoer, 9 P. D. 120.

3g2
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jurisdiction of equity. The purpose of these bUls was to

take the testimony of persons resident abroad. They

could only be brought while an action was then depending

:

but they were available as well for a person out of as for

one in possession; in both these respects differing from

bills to perpetuate testimony (/). Ample powers of a

similar nature were, however, long ago conferred upon the

Courts of law {g), and at present such matters faU. entirely

within the province of Procedure, and consequently beyond

the scope of this work (A).

(/) Angell v. A., 1 Sim. & St. WiU. IV. o. 22, s. 1.

83 ; Warner v. Mosses, 16 Ch. D. (A) See 0. XSXVII. rr. 1—5
;

100 ; 50 L. J. Ch. 28. Hanover t. Homfray, 19 Ch. D.
224 ; Bidder v. Bridges, 26 Ch. D.

is) 13 Geo. III. >;. 63, «. 44 ; 1 1 ; 63 L. J. Ch. 479.
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Abatement,
of legacies, 574
specific performance -witli, 741

ABSCONDrNG Debtoe,
me exeat regno, 815, 816

Absteact
of title, effect of delay in deliyering, 734

Accident, 232—239
annuities reduced by, 239
apprenticeship, 238
contracts for personal service, 234, 238
definition of, 232
destruction of deeds, &c., 234, 236, 237

demised premises, 236
subject-matter of contract, 233

equal equity, no relief, 235
executor, remedy in case of, 238, 753
indemnity in cases of, 236
jurisdiction in cases of, 232
legal remedy, defect of, 232

extent of, 233
loss of bonds, 234, 236

deeds, 234, 236
negotiable instruments, 234, 236
proof of, 237

mistake distinguished, 232
negligence, effect of, 235
payments by executors, 238, 697
positive contracts, 235

remedy in equity, 235—239
at law, 233

trust property, to, 121, 754

vis major, 233

warranty, 234

Account,
accident, 553

action in equity, 535—537

at law, 534, 535
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Account—continued.

agent and principal, 536
apportionment, 550, 551 ; see Appoetionment.
appropriation of payments, 540 fl; see Appropriation of

Payments.
appropriation of securities, 544 fi; see Appropriation of

Securities.
claims legal and equitable regarded, 539

contribution, 551 ; see CONTRIBUTION, Surety.
copyright suits, in, 796
defences to action for, 552 ff.

laches, 554
Limitations, Statute of, 554
settled account, 552

election, in cases of, 483
extent of jurisdiction, 536, 537

falsify, liberty to, 554
fiduciary relations, 536
fraud, effect of, 553
injunction, incident to, 536, 772, 775, 790, 796, 799
Judicature Acts, effect of, 537
jurisdiction founded on, 536, 537
Limitations, Statute of, 554
mistake, 553
mortgagor and mortgagee, 261, 280 ff; see Mortgagee.
partnership, of, 623, 633
patent suits, in, 790
principal and agent, 536
procedure, equitable, 535

legal, 534
re-opening, 553
set-off, 546 ff ; see Set-off.
settled, 552, 553
solicitor and client, between, 553
surcharge, liberty to, 553, 554
trade marks suits, in, 799
trespass, 775
trustee and cestui que trust, 111, 139, 140, 143, 553
waste, 772 ; see Waste.

Accountant's Lien, 320

ACKNO-WLEDGMENT. See MARRIED WoMAN.
mortgage, of, 265, 266, 294 fl.

Acquiescence,
breach of trust by co-trustee, 132

generally, 142, 144
constructive trusts, effect in, 103
copyright, by owner of, 796
creditors, by, in trust deed, 63
election, effect in, 484
evidence of, 103, 104
family compromises, 214
fraud in, 103, 179
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AcauiESCBNCE

—

continued.

improvements in, by mortgagor, 284
by owner, 199

married woman, by, 144, 412
patentee, by, 790
requisites of, 103, 104, 179
restraint on anticipation, effect in, 144, 412
resulting trust rebutted by, 79
specific performance, in actions for, 697
trade mark, by owner of, 800
trespass, in actions of, 775
vigilantibus non dormientibus, &c. ; see MAXIMS.
ward, by, 450.

Actio in personam, 16, 17

Actio in bem, 16, 17

Action to Pespettjatb Testimont, 817 ff. See Testimont.

Acts of Paeliament,
injunction against procuring, 757
private and public, distinguisbed, 211

Ademption,
exceptions—legacy for special purpose, 512, 513

general principle of, 510 fi.

leaning against double portions, 511

locus parentis, 512

meanings attached to tbe word, 599

occasional gifts, 515

portions, 513
presum-ption, how repelled, 513

pro tanto, 514
relationship, parental generally essential, 511, 512

residuary bequest, 514
specific legacies, of, 592, 599 ff.

change or removal of subject-matter, 600

insanity of testator, 600

WillsAct, eflectof, 593fl.

Administration op Assets, 555—588

annuities, 574
assets, 555 S ; see Assets.

bankruptcy, rule in, 567, 568

charge, what amounts to, 573

creditors, rights of, 561 S, 566, 569

cum testamento annexo, 807

debts, priority of, 561 fi.

crown, 561

judgments, 561

recognizances, 562

secured, 567
simple contracts, 562

specialty, 562
statutes, 562

voluntary bonds, 562
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Administration of Assets—coidiuued.

executors, riglits and liabilities of, 563, 564
Judicature Act, efPeot of, 560, 567
legacies ; see Legacy. 1

married woman's estate, 402, 443
marshalling assets, 583; see MaeshaxlinG.

securities, 589 ; see MarshaI/LDTG.
mortgage debts, 576 fl.

adoption of debt, 578
Locke King's Act, 328, 579 fi.

Amendment Acts, 582
personalty, when liable, 577

order of,

appointed property, 576
charge of debts, 571
devise, residuary, specific, 574
exemption, express or implied, 570 ff.

lands charged, 573
descended, 573
devised on trust for payment, 572

legacies, general, specific, 574
paraphernalia, 575
personalty first liable, 670

partnership, of, 632
retainer of executor, 563

AumuTSTEATOE. And see Exectjtoe.
cum tesfamento annexo, 807
purchase of assets, by, 105

Advancement, Doctrine of,

child, in favour of, 80
evidence, rules of, 84 fl.

lociis parentis, 80
rebutting circumstances, 82
wife, in favour of, 81

Advancement of Lstant,
maintenance distinguished from, 462
power of, 463
what fund allowed out of, 464
without a power, 464

Advowson,
partition of, 678

Agency,
contract of ; specific performance, 708

Agent,
account against, 536
notice to, effect of, 341

purchase by, 106, 107
renewal of lease by, 95
sale by, 107
secret profit, 161

trustees may employ, when, 155
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Agreements. See also Contbaots.
against public policy, 191, 370, 371
buying offices, 197
champerty, 371
maiatenanc'e, 371
marriage, respecting, 191, 193
officers of State, to influence, 196
pensions, assignment of, 370, 371
restraint of trade, 195
testators, to influence, 195

Alien,
cestui que trust, 27
guardian of, 455
teustee, 26

Alienation. See also Sepakate Estate.
lands, of, restrictions at law, 20
married woman, by, 400, 436
restraint on, 405 ff.

wife's property, of, 428, 429

Allowances
to co-owner, 96, 97
to mortgagee, 160, 283, 284
to trustee, 153, 154

Ancient Lights, 779

ANinjITIBS,
accidental reduction of, 239
administration, in, 574
executor, given to, for trouble, 155
lien of vendor for, 327, 333
purcbase-money, application of, 355
valuation of, 574

Ante-ntjptial Ageeement,
eSect of written, 67, 68
settlement rectified by, when, 223, 224

Anticipation,
restraint on, 405 fi ; see Sepaeate Estate.

Appaebnt Possession, 276

Application,
of purchase-money, 353—360 ; see Puechase-Money.

Appointment,
contract between appointees, 205
defective, 227 ; see Powers.
fraudulent, 201—207 ; see Powees.
fund appointed, in administration, 576
Ulusory, 206
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Apportionment,
Act, 1870. ..551

apprentice, premium of, 238, 550
charge, of, 551

maintenance, 551

rents, 650

Appbentiob,
premium apportioned, 238, 550

Appeopriation of Payments,
creditor's option, 541

debtor's option, 540
general efiect, 543, 544

illegal debts, 541

interest, 543
presumption of law, 642

Roman law compared, 540
statute-barred debt, 543

Appropriation op Sectjrities,

double proof, right of, 646
insolvency of drawer and acceptor, 545

principle of, 644

Arbitration,
agreements to refer ; specific performance, 709

Arbitrator,
purchase of claim by, 109

Archwat,
notice of right of way, 340
specific performance of contract to build, 707

Arrears,
pin-money, 412, 413
settlement out of arrears of income, 421

Articles, Mabriage,
executory trusts in, 47—49
settlement rectifted by, 223, 224

Ajrtisan's Lien, 320

Assets. And see Administration.
definition, 555
descent, by, 656
distinction of legal and equitable—statutes affecting, 557, 569
equitable, 557—559
legal, 556
marshalHng, 583—688 ; see Marshalling.
real, 556
statutory, 556
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Assignment,
causes of, to certain Divisions of the High Court, 2, 4
champerty, 371
choses in action, 361, 363

bankruptcy, effect of, 366
bills of exchange and of lading, 361
bonds, 361
communication to creditor, 365
illegal, 370
Jud. Act, effect of, 369
laches, 369
negotiable instruments, 368
notes, 361
notice, 365
'pendente lite, 371
pensions, 370, 371
policies of assurance, 61, 361
reputed ownership, 366
stop order, 368
subject to equities, 368
when complete, 364

equity of redemption, 262
expectancies, 362
future-acquired property, 362
maintenance, 371
mortgages, 260, 261

non-existent property, 362

possibilities, 361, 362

Attoenet. See Solicitor.

Attoenment Clause, 285

Auction,
defect of title, 740
sale by Stat, of Frauds, 718

specific performance, 718, 719

trustees purchase at, 101

variation at sale by, 723

AUCTIONEEK,
deposit with, by trustee, 122

executor, profit by, 158

purchase of property by, 106

AVfAED,
specific performance of, 709

Baijk,
deposit by trustees in, 122, 123, 137

Bajstker,

lien of, 321
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Bankeitpt, Bankktjptct,
administration of estate of, 560, 567—569
attornment to take eflect on, void, 286
consolidation against trustee in, 307
equitable mortgage, 315
fraudulent preference, 286
injunctions by Court of, 752
partner, of, 619, 620, 629
reputed ownerslii;p, 366, 367

surety, rigbts of, in, 384
trustee bankrupt, 26, 143

in banixuptcy, purchase from, 102

by, 106

voluntary settlements, how afieoted by, 64, 65
winding up companies, 671

Baebister. See OoinsrsEL.

Benefit Building Societies,

statutory penalties, relief against, quaere, 248
winding up by Court, 643

Bequest. See Legacy.

Bill op Exchange,
appropriation of goods to, 544
assignment of, 361, 368

injunction against negotiation, 747

loss of, remedy, 234, 237

Bill of Lading,
assignment of, 368

Bill of Peace, 813 fl. See Peace, Bill of.

Bill of Sale,
Acts, 272—277
actual possession, 272

apparent possession, 276
fixtures, 275

form of, 274
growing crops, 276
registration, 273

reputed ownership, 366

" Bona vacantia," 157

Bond,
administration, place in, 562
assignment of, generally, 368

to surety, 391

destroyed or lost, remedy, 234, 237
penalty relieved against, 241

tacking, 299, 304
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BoTnroAErES, Settlement op,

commission for, 674
conl'usion caused liy tenant, 690
foreign lands, 17, 689
fraud, 690
jurisdiction to settle, 674, 689
possession by defendant, plaintiff must prove, 690
rent, owner of, relieved, 689
soil, ownership of, must be disputed, 689

Breach op Teust. And see Trustee.
acquiescence in, 103, 132, 144
agreements involving, not specifically enforced, 694
co-trustee, by, liability for, 124, 132 fl ; see Teustee.
fraudulent, indictable, 146
Limitations, Statute of, 96, 145, 296
married woman, by, 25, 402
purchaser party to, 358
simple contract debt created by, 562

Beokee's Lien, 321

Botlding,
agreement to build, specific performance, 707
covenant to build, forfeiture on breach, 246
injunction against, when, 774, 779
lateral support to, 781

society ; see Benefit B. S.

Cah-cellation and Delivery tip of Documents, 802 ff.

deeds, preservation of, 806
forged documents, 804
fraud, eflect of, 805
gaming securities, 805
illegality, effect of, 803
jurisdiction as to, grounds of, 802

pubUo policy, 805
remedy discretionary, 802

title, 806
valid instruments, 806

void instruments, 219, 803

voidable instruments, 804

voluntary instruments, 807

Catching Baegains, 174. See Feaxtd.

Cestui Qite Teust,
acquiescence by, 79, 103, 144

followiag trust fund, 138—141
purchase from; see Trusts, Oonsteuctitb.
release by, 144

remedies against, 153, 154

of, against trustees, 138—150

who may be, 27, 28
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Champerty, 371

Ohancbrt DrvisioN, matters assigned to, 18

Ohabge,
apportiomnent of, 551

debts, on realty,

administration, in, 557, 570, 571, 573
contrasted with devise on trust for debts, 76

effect on purcliaser, 357

equitable assets, 557

sale by executors, 357, 360
mortgage debt, 577
separate estate, 402—405 ; see Sepaeate Estate.

Chabities, Chaeitable Tritsts,

cy-pres, doctrine of, 30, 31

defective assurances remedied, 32

favoured in equity, 30
lapse prevented, 30
marsballing not allowed for, 33
particular distinguislied from general design, 32
resulting trusts m gifts to, 75, 76

what are charitable objects, 28, 29

Chattels,
contracts respecting, 702—707 ; see Specific Perfoeman-ce.
donatio mortis causa of, 604, 605
gift of, 54
married woman's, husband's rights respecting, 394
mortgage of, 271—276 ; see Bill of Sale.
pledge of, 269

trust of, how created, 37
voluntary settlement of, 61, 6^

CHrLDREN. See Advancement, Parent and Child, Infant.

Choses in Action,
assignment of, 363 ; see Assignment.
donatio mortis causa, 605 ; see DONATIO MoETIS Caitsa.

married woman's, husband's rights, 393
reduction in possession, 419, 422

Co-executor,
distinguished from co-trustee, 135
Hability of, 133—136

Colonies,
lands in, suits respecting, 16, 17

trusts of, 24
laws of, 211

settlement of boundaries in, 689

Commission,
boundaries, 674, 689—691
partition, 674, 678
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COMMITTAI,
commands of equity enforced by, 16

COMPANT
Acts, 635, 637 et seq.

allotment of shares, 653—656 ; see Shares.
articles of association,

provisions of, 639
registration of, 639
ultra vires acts, under, 639 ; see Ultra Vires.

building societies, 643
capital, 640, 659
certificates of shares, 641
chairman, trustee, 161, 662
Clauses Consolidation Acts, 635, 636
commencement of business, 653, 655
contracts of, 644, 647, 671 ; and see Prospectus, Directors.

specific performance of, 718
contributories, 668, 669
corporations ; and see Corporation.

aggregate, 635
definition of, 635
sole, 635

debentures, 277, 660
directors, 106, 161, 638, 644, 661 fi; and see Directors.
dividends, payment of, 659 fl ; see Ditddends.
foreign, 643
forfeiture, &c. of shares, 657 ; see Shares.
fraud, 648, 663 ; see Peaud.
friendly societies, 643
industrial societies, 643
injunction against acts ultra vires, 660

trespass by, 774

joint stock, incidents of, 636, 642

principles of law afiecting, 643 ff.

liabUity, limited, 637, 642

life assurance, 643
liquidator, 642 ; see Windinq-up.
members, register of, 641

memorandum, of association, 638

constitutes company, 638

provisions of, 638

registration of, 638

ultra vires acts, under, 651 ; and see Ultra Vires.
nature of, 643, 644

partnership distinguished from, 611

past members, liability of, 642, 658; and see WiNDrNG-TJP.
preference shares, 661

profits of, 659 ; and see Diyidends.
promoters, 106, 616 ; and see Promoters.
prospectus, 647 fi ; and see Misrepresentation.
qualification of directors, 665

quorum, 666
registration, 638, 639, 641
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Company—continued.

relations, external or internal, of, 644
remuneration of directors, 666
restrictions on formation of, 637
shares and stock, 640 ; see Shares.
surrender of shares, 657
table A, 640
transfer of shares, 656
trespass by, 774
ultra vires acts of, 639, 651 ff.

ratification of, 652 ; see DlEECTOES, ULTRA ViRES.
unregistered, acts apply to, 643
winding-up, 277, 641, 642, 667 S ; see WlNDlNa-UP.

Compensation,
election, in cases of, 473, 475
forfeiture instead of, 246
penalties, 246, 248
specific performance with, 735, 739

Composition,
debts by trustees, 113
sureties, with, 383

rights of, in case of, 383, 384

CoMPoirND Interest,
when charged against mortgagor, 282

trustee, 143, 153

Compromise,
debt of, by executors and trustees, 113
family settlements, 214, 215
married woman, by, 412

OoMPHLSOET Powers,
conversion under, 491
injunction against abuse of, 774, 783
purchase-money of leaseholds taken, 98
specific performance of agreements, 701

CoNCEAIiMENT,
active, eSect of, 170
composition deeds, in, 173
family settlements, 173
insurance, in, 172
latent defects, of, 172
married woman, by, 198
suppressio veri, effects, 171 fl.

suretyship, in, 173, 376
third person, from, 197 ff.

trustee, by, 100, 144

Conditional Sale
compared with mortgage, 257, 258

Conditions in Eestraint of Maeriage, 191 ff. See Marriage.
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Confidential Relations. See Fiduciaky.

CONFIEMATION,
breach of trust, 146
fraudulent transactions, 1Y3, 179
title, of, 200

Consent,
marriage of infant, 455
married woman, of, 417 ff.

Consideration op Mabeiage, 67

Consolidation, 305 ff. See Moetgaqe.

OoNSTEUCXrVE
fraud, 166
notice, 337 & ; see Notice.
trust, 89 fl , 184 ; see Trust.

Contempt op Court,
marriage of ward, 455

Contingent Interests,
assignment of, 361 ff.

maintenance of infant out of, 459, 460

Contract. See Agreement, Settlement.
appointees, between, 205
apprentioesbip, of, 238

divisible, 238, 550
duress, 180, 181

fraud, 186 ff ; see Fraud.
Ulegal, 190, 195

infant, of, 182

infirm persons, 181

influence testators, to, 195
intoxication, effect of, 181, 696
lunatic, 181

maintenance, 196, 371

marriage brokage, 194

married woman, of, 403, 434, 439 ; see Married Woman.
misrepresentation, effect of, 168 fl.

mistake, 208 ff ; see Mistake.
personal chattels, 702

personal service, 238, 707

public policy, against, 193 ff.

rescission of ; see Fraud, Mistake. >

restraint of marriage, in, 193

trade, in, 195

sailors, with, 183

specific performance, when decreed, 692 fl ; «ee Specific Per-
FORMAlfCE.

s. 3h
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CoNTEACT

—

continued.

trustee and cestui que trust, purcliases, 99 £E ; see Trusts, Oon-
STBUOTIVE.

renmneration of trustee, 151 fi; see Teustee.
varying on condition, penalty distinguislied, 248

OONTKIBUTION,
charge on lands, 551

partition, in, 679
suretysMp, in, 374, 386 fl ; see Surety.
trustees, between, 141

CONVEESION,
bankruptcy in case of, 490, 495
bequest of money, efleot on, 494
character of converted property, 494

unconverted, 498 fi.

Court, by the, efCect of, 490, 501

covenant to lay out money on land, effect of, 494
discretionary power of, 488
efiects of, 492 g.

failure of purposes of, efleot of, 498, 501

gift over, 499
partial failure, 498
total, 498 fl.

where conversion by Court, 490, 501
heir, when excluded, 500
how effected, 487 ff.

infant's property, 491
intention of owner, express or implied, 487, 497
land into money, effects of, 493
lapsed land, descends to heir, 502
lunatic's property, 467, 490, 491
married woman, by, 492
money into land, effect of, 492, 503
mortgages, 490
optional powers of sale, 488
partial, 489
partnership property, of, 624, 626
power of sale under, 488, 490
principle of, 486
purchase under compulsory powers, 491
reconversion, 504 fl ; see Eeconteesion.
sale, powers of, iinder, 488, 490

under Partition Acts, 491
time from which it takes place,

bankruptcy, in, 495
compulsory sales, 496
generally, 495 ff.

options to purchase, 496

CONVETANCES, VOLUNTAET, 54. And see ASSIGNMENT, GrIFT,

Teust.
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Copyholds,
partition of, 677
trusts of. Statute of Frauds, 37

Statute of Uses, 22

Copyright,
account in cases of, 796
acquiescence of plaintiif , 796
action, when maintainable, 795
definition of, 791
designs, of, 795
discovery in cases of, 796
dramatic, 793
infringement generally, 793
injunction, form of, 796
lectures, in, 792
letters, private, 792
limitation, statutory, as to, 796
literary, 791
musical, 793
origin of the right, 791
piracy, ho-w decided, 797
prints, 794
registration of, 795
subject of, what may be, 791

title, what sufficient, 796

CORPOEATION,
aggregate, 635
cestui que trust, 27
definition of, 635 ; and see Company.
development of, Joint Stock Company, 635, 636
incorporation of, 635

sole, 635
trustee, 25

Costs,
lien of soKcitor for, 322
mortgagor and mortgagee, 287, 298

partition, actions in, 687

tacking of, 298
town agent of solicitor trustee, 159

trustee, of and against, 111, 154, 155, 159

Co-Teustee. And see TErsTEB.
acquiescence of, 132

contribution from, 141

fraud of, 133

indemnity clauses, 136

liability for, 132 &.

mortgage to, 124

negligence of, 132

receipts, formal, 135

HabiHty for, 135 if.

necessity of transaction, 136

3h2
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Co-Teitstee—continued.

receipts, formal

—

continued.

signature, prima facis effect of, 135
trustee and executor, cases of, distiaguishecl, 135

wife, husband's liability for, 25

OomsrsEL,
constructive trust, purchase by, 108
gift to, 187
notice to, effect of, 342

Covenant. See Ageeement, Contract, Poepeitub.e.
effect in mortgage, 287, 292, 294
not to sue surety, 383, 384

Ceeditoes,
acqTiiescence of, 63
administration ; see Administration, Debts.

marshalling ; see Marshalling.
rights of creditors in, 569

secured creditors, 567
partnership

dissolution, rights of, in, 632
joint and several liability of partners, 618

trust deed for, 69 ff.

claim under, when barred, 71
communication to creditors, 70
revocable, when, 69

voluntary settlement void against, 62, 66
acquiescence in, 63

Ceime,
no injunction against", 784

Criminal Peoceedings,
no iajunction against, 759

Oeown,
bona vacantia, right to, 157
cestui que trust, 27
debts to, place in administration, 561
jurisdiction as to lunatics, 465
trustee, 25

CUETEST,
converted money, in, 492
equity to settlement does not aifect, 420
separate estate, in, 400
whether affected by Married Women's Property Act, 438

Ctjstodt,
deeds, of, 806 ; see Equitable Moetgage.
infants, of, 446, 453, 454
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Cy-pres, Docteine of,

charitable trusts, 30, 31

executory trusts, 53

Damages,
inquiry as to, incident to injunction. Cairns' Act, 697, 698

patent suits, 790
trespass, 775

De bene esse,
biUs, 819

Debts,
administration, priority in, 561 fl ; see Administbation.
assignment of, 361 fi ; see Assignment, Chose in Action.
mortgage, payment of, 576 fl ; see Administeation, Moet-
GAGE Debts.

purchaser, when bound to see to payment of, 353 fi.

satisfaction of, 509 ff ; see Satisfaction.

Decree. See Judgment.

Deed,
acknowledgment by married woman, 423, 424, 436
cancellation, 802 ff.

delivery up, 802 fl.

deposit of, 310 ff ; see Equitable Mortgage.
inquiry for, 330
loss of, remedy, 234, 237
mistake, execution by, 217

expression, iu, 215, 222
of law,' 212, 215

notice of, is notice of contents, 340
possession of, notice, 338
rectification of settlements, 223

voluntary deeds, 225, 806
wills, 225

registration ; see Bill op Sale.
deposit of register certificate, 312

notice, whether, 344

Defective
conveyances to charities, 32

execution, 227 ff ; see Powers.

Delay. See Acuuiesoence.

Delivery,
donatio mortis causa, 604, 605

gift of chattels, 54

specific delivery of chattels, specific performance, 702 ff.

deeds, specific performance, 705

up of instruments, 802 fi ; see Cancellation.
pirated copies, 796
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DEMONSTEATrvE LEGACY, 601 ; see Legacy.

Deposit op Deeds, 310. See Equxtable Mortgage.

Devastavit
by married woman, 25

Devise. See Administbation, Pubchase-Mosey.

DiBEOTOES. And see Company Peomotees.
agents of company, 652, 661
allotment, power of, 653
appointment of, 664, 665
articles of association, breach, of, 652
delegation of powers, 667
dividends, payment of, 659, 664
exceeding powers, 662
fraudulent acts, 663
injunction, 660
liabiKty of, 638, 662

acquiescence by company, 663
fraudulent acts, 663
generally, 662
mismanagement, &c., 664
negligence, 664
ratification by company, 652, 663
trustees, as, 106, 161, 662
" ultra vires," acts, 651, 662

managers of company, 661
negligenoe, 664
personal liability, 662—664
powers of, 652, 662
profits beyond salary not allowed to, 161, 666
prospectus, 649, 666
purchase of shares by, 652
quaKfication of, 665
quorum, what constitutes, 666
registration, duties as to, 656
remuneration of, 666
services, claim for, 666
trustees for company, 662
"ultra vires," acts of, 651

DiSCOVEEY,
accident, in cases of, 237
copyright actions, in, 796
special jurisdiction as to, abolished, 4, 819

Dissolution oe Paetnebship, 628 fl. See Paetneeship.

Distbess,
mortgage, attornment, 286

DiSTEINGAS,
proceedings in lieu of, 367, 368
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DrVIDENDS,
capital, when payable out of, 659, 660
debentiire capital, 660
fund for payment of, 659
illegal, 659
injunction, improper payment restrained by, 660
preference shares, on, 661
profits, what are, 659
shares, " in proportion to," meaning of, 660

sale of, 661

Donatio Inter Vivos. See G-ipt.

Donatio Mortis Causa,
administration, place in, 608
cheque, 605
conditions of, 603, 604
definition, 603
delivery necessary, 604
imperfect, creates no trust, 606
legacy compared with, 603, 608
Roman law compared, 604
trust created by, 606
what may be subject of, 605
Wins Act, 607

DOWBE,
election as to, 480
money converted into land, out of, 492
partition by dowress, 677

Dramatic Copyright, 793

Drunkenness. And see Intoxication.
contracts, effect on, 181

custody of infants, 447

Duress,
contracts made under, 181

gifts made under, 189

Duty,
donatis mortis causa, 608

legacy, land converted, 493

probate, land converted, 493

succession, money converted, 493

trustee, of ; see Trustee.

Basement,
light and air, 779, 780

support of land and buildings, 781

water rights, 782

East India Stock,
investment in, 128
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BCCLESIASTICAL Law, -

as to legacies, 191, 603

Education-
of infant, 433, 454, 437 fi.

Ejectment,
mortgagee, by, 278, 285

Election,
account may be reqmred, 483
acquiescence, 484
appointments under powers, 475, 478, 479

bequests, beneficial and onerous, 477

claims arising in one instrument, 476

compensation not forfeiture, 473
conditions of, generally, 474
debts, not applicable to, 477
definition of, 470
derivative interests, 482
devise to co-owner, 482
dower, as to, 480
effects, generally, 484
evidence of intention, 474, 473, 480
forfeiture, not incurred, 473
general principle, 471
Eeir, by, 481
how effected, 483
imperfect wills, 481

infants, by, 483
married women, by, 411, 483, 485
partial interests, 474
penalties, as to, not allowed, 248

perpetuities, rule against, 479
powers, under, 475, 478
qualified election, 482
re-convert, to, 504 fl ; see EeconVERSION.
remaindermen not bound, 485
Eoman law, doctrine compared, 472
surplus restored to donee, 473
time limited for, 484
WiUs Act, effect of, 481

Eqttitable
assets, 557 ff.

assignment ; see ASSIGNMENT.
jurisdiction ; see Jueisdigtion.
lien ; see Lien.
mortgage ; see Equitable Mortgage.

Equitable Mortgage,
agreement for mortgage, 309

Bankruptcy Act, effect of, 319
charge, by, 309

classification, 309, 310
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EatJITABLEMoRTaAQE—co/i*/)i!tccL

Conveyancing Acts, 1881 and 1882, eflect of, 318
covenant, by, 310
deposit of deeds, by,

after-acquired property, 314
against whom eifective, 315
agreement for lease, 311
bankruptcy of depositor, 315, 316
certificate of registry, 312

shares, 311
copyholds; Couxt rolls, 311
covenants iu leases, 317
creation of charge generally, 311
Crown, against, 316
debts secured by, 315, 316
evidence of agreement, 311, 313
extension of security, 317
iixtujes, how affected, 314
interest, 315
judgment creditor, 316
leases, 311, 317
memorandum, effect of, 314
negligence of depositee, 316
parol evidence, 313, 315
partial deposit, 311
policy of insurance, 311
priority of incumbrances, 297, 316, 330
property affected by, 314
receipt for purchase-money, 312
register of ship, 311
registry lands, 312
subject to equities, 316
trustee in bankruptcy, against, 315, 316
volunteer, against, 316
with different creditors, 312
with third person, 312

equity of redemption, 310, 318
foreclosure of, 318
mandate, by, 310
receiver, 319
remedies appUoable, 317 ff.

sale, 318

Equity,
definition of, 8

distinguished from law, 4, 8—10
jurisdiction; see Jueisdiotion.
maxims of ; see Maxims.
meaning of, 7, 8

to a settlement, 415 ff; see Married Woman,

Etidence,
accident, of, in equity, 222, 236
contribution between sureties, excluding, 388
de bene esse, 819
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EviDENCB

—

continued.

equitable mortgage by deposit,

agreement, 311
excluded by, 313
security extended to subsequent advances, 315

future creditors, 317
fraud, of, in equity, 168, 222
joint purcbase, intention to bold severally, 87
legacies, repetition of, as to, 522
meaning of general words, as to, 222
mistake, of, in equity, 222
mortgage, to prove transaction to be, 258
perpetuate testimony, actions to, 817 ff.

presumption of advancement,
rebutted by parol, wben, 84, 85

resulting trusts rebutted by parol, 77 ff.

express trust proved, 78
intention of advancement, 78
trust rebutted by parol, as to payment of purchase-money,

77
satisfaction of debts, presumption as to, 519, 520, 522, 627

legacies by legacies, 522
portions, presumption rebutted, 519

secret trusts, as to, 39
specific legacy, as to, 598
specific performance,

parol variations, when admitted, 721 S.

when not so, 724
waiver of contract, 725

Statute of Frauds, required by, 36, 712, 721
undue influence, of, 189
will, to construe, 522

EXECTJTKD AMD EXEOOTOEY TRUSTS, 44 ff. 8ee TeUSTS.

ExECTJTioN, Defective. See Powees.

ExECTJTOE. And see Administeation, Teust, Teustee.
accident, protected against loss by, 238, 754
annuity for trouble, when ceases, 156
assent to legacies required, 807
auctioneer, profit by, 158
charitable trust, lapse prevented, 30
compounding debts, 113
custody of trust property, 121 fi.

donatio mortis causa, no assent needed, 608
duties of,

collection of debts, 112, 113
money in trade, 113

converting perishable property, 114 ff.

reversionary property, 114 ff.

injunctions against, 754
protecting, 238, 754

interest payable by, 143
investments, 124 fl; see Investment.
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Executor—continued.

liability for co-executor, 133—135
to creditors, 563

mortgage by, of trust property, 350
mortgage debt vests ia, 259
payments to ; see Purchaser.
power of sale, 354, 357, 360
preference, power of, 563
protection from liability, 565
purchase of trust property, 105
receipts, power to give, 355
release of debts by, 113
relief quia timet against, 811
remuneration of, 151 fl.

renewal of leases by, 91

retainer, 563
tacking against, 299

by, 300
trustees contrasted, 135
trustees of residue, 158

Exoneration
of mortgaged estate, 576, 579 ff.

of personalty, 577, 579, 581 ; see Administration, Mortgage
Debt.

Expectancy,
assignment of, 362

Express Trusts. See Trusts.

Factor's Lien, 321

Palsifying and Surcharging, 554

Family Arrangement,
favoured in equity, 179, 206
fraud in, 173, 179, 206
mistake in, 215
mortgage by way of, 259
specific performance of, 719

Feme Covert. See Married Woman.

PiDEI OOMMISSA,
trusts compared with, 19

FmuciART Eelations,
contracts between persons in, 109

gifts between persons in, 188

Fixtures,
equitable mortgage of, 314

in bin of sale, 275
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FoBBCLosuBE, 287 ff, 317 ; see Moetgagb, Egititable Mortgage.

FOEEIGN,
infant, guardian of, 455
lands, jurisdiction respecting, 17

trusts of, 24
law, mistakes of, 211

suits, injunction against, 751, 752

PoEPEiTUBE, Relief against, 240 ff.

accidental, 245

bonds, 241
compensation, 246
Conyeyancing Acts, effect of, 249

covenant to build, 246
insure, 243

pay rent, 243
repair, 246

deposit of, on sale, 247
lease, 243, 250
liquidated damages, 249

mistake, 212
mortgaged estate, 242, 243, 253

stares of, for non-payment of calls, 247, 657

surprise, effect of, 246

Peatd,
acquiescence in, 179
actual, 167
administration of justice, 196

boundaries, as to, 690
catcbing bargains, 174
classification, 165 ff.

concealment, 170, 198 ; and see Concealment.
active, 170, 198
composition deeds, 173
deception of tbird person, 197 ff.

defects, patent and latent, 172
family settlements, 173
insurance, 172
suretysbip, 173, 376

confirmation of, 179
constructive, 166

contracts ; see Conteacts.
definition of, 163
drunken persons, 181

duress, 181, 189
equitable jurisdiction, 163, 164

family compromises, 179

fiduciary relations, 184, 188

forfeiture, defence against, 245
gifts ; see Gifts.
husband and wife, 188, 194

implied, 213
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Fraijd—continued.

inadequate consideration, 175
incumbrances, denying, 199
infant, of, 182, 183
infirm persons, 181
legal and equitable, distinguislied, 162, 163
marital rights, 430 fl ; see Maeitai Eights.
marriage, 191 ff ; see Mareiage.
married woman, of, 200, 402, 424 ; see Maeried "Woman.
misrepresentation, 168 fl, 212 ; see Miseepeesentation.
mistake of law, in, 212 fi.

negHgenoe, 169
parents, on, 194, 718
partnership induced by, 631
post-obits, 177
powers, on, 201 fl ; see Powbes.
pretence of trading, 178
public policy, 190 fl ; see Conteacts.
ratification, 173
release of equity of redemption obtained by, 255
restraint of marriage, 193

trade, 195
resulting trusts, as to, 85
reversions, sale of, 174 fl.

sailors, 183
suggestio falsi, 168
suppressio veri, 171

testators, influencing, 195
third persons, fraud on, 197 ff.

undue iafluence, 188 ff; see Undue Influence.

Feauds, Statute of,

creation of trusts (ss. 7—9), 36, 37

equitable mortgage, 310

specific performance, defence, 712 ff; see Specific Peefoem-
ANCE.

voluntary trusts, 58

FEAUDUIiENT TRUSTS AND GlFTS. See TeUSTS, GiFTS.

Funds in Court,
Uen on, when, 324
right to, declared, 350

stop order, 368

Funds Eegoveeed,
lien, 323

FuNERAi Expenses,
charged on realty, effect of, 571

Gambling Secueities, 805

Gifts Inter Vivos,
chattels, of, 54

fraudulent, 184 ff.
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Gifts Inter Vitos—continued.

husband to wife, 54, 398, 399
intended gifts, 55

do not create trusts, 55
lands, of, 54
promise, not enforceable, 55
securities, of, 54
undue influence ; see Undue Influence.

efiect of, 184 &.

evidence of, 188
presumption of, 185
wills, as to, 190

wife to husband, 188, 400

Q-OODWILL,
contract by vendor, 800
injunction,

protected by, 800
sale of, specific performance, 7{J6

trade name, fraudulent use of, 800
trade secrets, 801

Guardian, Guardianship,
accounts of, 450
appointment by Court, 452

stranger, 451
will, 448

contracts between guardian and ward, 109
custody of children, 446, 447
father, guardianship of, 445

interfered with, when, 446, 447
statutory powers respecting, 447
superintendence by Court, 446
wishes followed, 451, 453

foreign ward, of, 455
gifts of ward to guardian, 186
jurisdiction as to, 444, 454
Limitations, Stat, of, 450
married woman not appointed alone, 453
mother, 448
natural, 445, 448
obsolete forms, 445
rehgion of infant, 446, 454
removal of guardian, 446, 450
security required, 455
statutes aflecting, 446—448, 453, 456
supervision by Court, 446, 450, 452
survivorship of office, 449, 453
testamentary, 448

appointment of, 449
bankruptcy of, 450
disclaimer, 450
powers of, 450
superintendence by Court, 450
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GuARDlAlf, GUABDIANSHIP

—

continued.

testamentary

—

continued.

suryivorshiip, 449
trustee, 450

waiver of father's rights, 451
wards, marriage of, 450, 455

removal of, out of jurisdiction, 454
settlement by, 456

Heie,
administration, place in, 573
construction of -word, in executory trusts, 52
contesting -will, 810
conversion, rights in, 492—494 ; see OoisrVBRSlON.
devise to, election, 481
marshalling by, 585
mortgage,

reconveyance by, 259, 260
redemption by, 262
tacking against, 299

Heirloom:,
delivery of, specific performance, 705
executory trust of chattels, 53

Highway,
nuisance to, injunction, 783, 814

Houses,
lateral support, 781

nuisances to, 778 ; see Light, Aik, &c.

Husband and Wife. See Maeeied Woman.
advancement of wife, 81

agreements and contracts bet^ween, 441
assignment of wife's property, 401, 429
conditions tending to separate, 194

contract between, 441

custody of children, 445 ff ; see Infant.
debts, ante-nuptial, 442
devastavit of wife, 402, 438
equity to settlement, 417 £E.

fraud on marital rights, 430 S.

gifts between, 400, 401

intestate succession, 438
judicial separation, 433

hie assurances, 442

loan to husband, 401, 441

maintenance, 462
mortgages of wife's property, 267

presumption of advancement, when, 81, 82
receipt of -wife's property by husband, 401

reduction of wife's property into possession, 422, 427 ff.

restraint of marriage, 191, 193
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HtrsBAjSTD AND WiFE

—

continued.

seduotion before marriage, 432
separate estate of wife, 396 ff.

statutory separate estate, 433 ff.

suit by, 428

Illegal Oonteacts. See OoifTRACTS.

Immoeal
books, no copyrigbt in, 792
conduct in guardian, 447
transactions, specific performance not decreed, 694, 696 ; and

see CONTEACTS.

Impeachment of Waste. See Waste.

Implied Tetjsts, 35, 73 fl. See Teusts.

Improvements,
allowance for, 96, 97, 110, 283
Uen for, by constructive trustee, 96
mistake as to property, 199
mortgagee's accounts, when allowed in, 283, 284

Income,
apportionment of, 550
maintenance out of, 457 ff.

Incumbrances,
notice, 338, 339 ; see Notice.
priority of, 296 fl, 316—318, 343 £E ; and see Tacking, Pur-

chase foe Value.

Indemnity,
between co-trustees, 136, 137
trustee's right to, 96

Infants. See also Guaedian, Parent and Child.
accounts of guardian, 450
advancement, doctrine of, 80 fi ; see Advancement.

payments for, 462 ff ; see Advancement.
apprenticeship, 238, 550
contracts of, 182
conversion of property of, 491, 501

custody of, 445, 448, 453, 454
day to show cause, 288
education of, 454, 457 ff.

election by, 483
foreclosure against, 288
foreign, guardian of, 455
fraud of, 183
guardian, 444 ff ; see Guaedian.
illegitimate, guardian of, 448
joint tenant, renewal of lease, 94
maintenance, 457 ff ; see Maintenance.
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Infamts—continued.

marriage of, 455, 456
mother, right of, 448
reconversion, 504
religion, 446, 454
removal from father's care, 446

of ward of Court, 454, 760
settlement on marriage, 456
trustee, 26
•ward of Court, 453 fl ; see Ward of Couet.

Information,
public nuisance, by Att.-Gen. against, 776
pubKc trespass, 775

Injunction,
account incident to, generally, 536, 772

copyright actions, 796
patent actions, 789
trade-mark actions, 799
trespass actions, 775
waste actions, 772

acquiescence, bar to, 775, 790, 796
actions at law, against, 749 fl.

C. L. P. Act, 1854... 760
Judicature Act, 750

Acts of Parliament, applications for, 757
administrators protected, 754
air, 780
ancient lights, 779
arbitration cases, 755
Bankruptcy, by Court of, 752
bills of exchange, negotiation of, 747
bills of peace, 813 S.

boycotting, against, 785
breach of trust restrained, 756, 758, 759
buildings, lateral support of, 781
classification of, 747
company, against, 660, 758, 774
conspiracy, 785
copyright protected, 791 fP; see Coptbight.
creditors protected by, 754
crimes not restrained by, 784
criminal proceedings, 759
damages, inquiry as to, 697
definition of, 745
dividends, payment of, 660
enforced, how, 746
equitable defences asserted by, 756
equitable estates and interests protected, 759 ff.

executors protected by, 754
foreign Courts, suits m, 756, 757

land, as to, 17

general principles of, 744
goodwill, 800

s. 3

1
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Injunction—continued.

inconvenience, not restrainable by, 763, 764
interlocutory, 745
Judicature Act, 1873... 750, 763, 777
land, rights in, protection of, 764 if.

legal rights protected, wlien, 748, 761, 764
libel, wben restrained by, 784
liens protected, 760
Hght, 779
local Courts, proceedings in, 752
Lord Mayor's Court, proceedings in, 752
mandatory, 745
marital rights, protected by, 717
marriage of wards of Court against, 455, 747
raining, improvident, 769
multiplicity of actions restrained, 756, 813
navigable rivers protected, 783
negative contracts enforced by, 710, 744
noises, 780
nuisances, 776 fi; see Nttisances.
officers of Courts of equity protected, 758

origin of the jurisdiction, 746
partnership, cases in, 622
patent cases, in, 789 ; see Patents.
permissive waste, 769
perpetual, 745, 814
quia timet, actions, 777, 810 fi ; see Quia Timet Action.
receiver, 811

remedy at law must be insufficient, 762
removal of wards of Court, 454, 747
rights established at law, 813
slander, when restrained, 785
specific performance compared with, 744
stay of proceedings, 751 fi.

threats, restrained by, 790
trade-marks protected, 797 ; see Tkade-marks.
trade secrets, 801
trespass, 773 ff; see Trespass.
trust estates protected, 754, 756
trustee, against, 756
vexatious actions, 756
waste, 764 fi ; see Waste.
watercourses protected, 782

rights protected, 782
winding-up company, in, 755

Inneeeper's Lien, 321

Insurance,
assignment of policies, 58, 61, 361
concealment in, 172J
mortgagee, by, 284
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Interest,
breach of trust, payable on, 143
legacies, on, 603
mortgage debt, on,

compound, wben charged, 282
tacking of, 298, 299

purcbase-money, unpaid, on, 735

Intestacy
between busband and wife, 438

Intoxication,
contracts bow affected by, 181
specific performance, in action for, when a defence, 696

Invention. See Patent.

Intestment,
of trust property,

agents, employment of, 121

brokers, 122
solicitors, 122

colonial stock, 131
com.panies' securities, 121
contributory mortgages, 127
debenture stock, 126
East India stock, 128
general rule as to, 121

leasebold, 125, 126
loan to co-trustee, 124, 127

mortgage, amount lent, 126

second, 119, 127

personal security, 124

protection of trustees, 123, 127

prudence necessary, 127

real security, 125 fE.

soKoitor's negligence, 123

statutory powers of, 128 £f.

trust fund, following, 138

trustees, remedies against, 138 fl.

Ireland,
Eegistration Act in, 344

Joint
mortgages, 87

tenancy, leaning against, in equity, 86

tenants, 86, 94

lien for improvements, 97

partition sought by, 675
partners, when, 624
purchases by resulting trust, 86, 87

renewal of lease by, 94

3x2
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Jointress,
right to redeem mortgage, 263

J-ODGMENT,
creditor, tacking by, 301
debt,

administration, place in, 561
tacking of, 298, 302

decree equivalent to, 561

JuDicATTjRE Acts. Bee Table of SiATriEs.

Jtjeisdiction. And see
j

auxiliary, 3

concurrent, 2—

5

distinctive procedure, wliere based upon, 5, 53'7

exclusive, 2

foreign Courts, actions in, 752, 756
general basis of equitable, 5

land, 16, 17

Jtjeispetjdence,
practical limitations of, 9, 10
Eoman, 9

Jus Nattjeale, 9

Laches. See AcaTnESOENCE.

Land. See Assets, OoNTEESio]sr, L^tyestment.

Lav,
mistake of ; see Mistake.

Lease, Leasing,
agreement for, specific performance, 701
bequest of, 597
breach of covenants in, relief, 242, 243, 246, 249
forfeiture, 243, 249
mortgagee, by, 278, 279
mortgagor, by, 278, 279
notice of, 339, 341
powers of, defective execution, 227
renewal of, by agents, 95

executors, 91
joint tenants, 94
mortgagee and mortgagor, 95
partner, 94
tenant at will, 92
tenant for hfe, 91

trustee, 90, 91, 99
when impossible, accumulations, 98
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Leaseholds,
investments in, 125
married women, of, 393, 394, 420
mortgages of, 271, 282
partition of, 678
renewable, purchase of, constructive trust, 98
sale of, by executor, 354
settlement of, 65, 66
trusts of (Statute of Frauds), 37
uses (Statute of Uses), 22

Lecttjres,
copyrigbt in, 792

Legacy,
abatement, 574
ademption by portion, 510 fi ; see Ademption.

of specific legacy, 599 ; see Ademption.
annuities treated as, in administration, 356, 574
attempt to separate iusband and wife by means of, 194

charge of legacies, purchaser's liability, 356
charitable, favoured, how far, 29—32
classification of, 591, 592
debt, of, 596

satisfaction of debt by, 523 fl ; see Satisfaction.
demonstrative, characteristics of, 601

defined, 592
interest on, 603
sum charged on real estate, 598
time of payment, 603

donatio mortis causa, compared, 608
duty, converted land, 493
ecclesiastical law as to, 191, 586, 603
executor's assent required, 807

general, defined, 691

place in administration, 574
interest, rate of, 6U3

time of commencing, 601—603

maintenance out of, 460 ; see Maintenance.
marshaUiDg for, 585, 586 ; see Maeshalling.
" my stock " or "shares," &c., 595, 597

perishable property, enjoyment in specie, 114 ff.

repetition of, 520 If ; see Satisfaction.

residuary distinguished from specific, 574, 596

reversions, when to be converted, 114 fl.

specific,

ademption of, 599 ; see Ademption.
administration, place in, 574

articles of value, 595

characteristics of, 598

chattels real, of, 597

debts, of, 596

defined, 592
devise, residuary, 574

form, change of, 600



854 INDEX.

Legacy—continued.

specific

—

continued.

general legacies distinguished, 592, 602
money, of, 596
non-existence of subject-matter, 599
rent, of, 697
residuary distinguisted, 594, 596
stock, of, 697
WUls Act, effect of, 593

things qucB usu consumunfur, 595
time of payment, 601 ff.

vesting of, 586, 601

Lessee,
a purchaser, 66 ; and see Lease.

Letters,
copyright in, 792

Lex Situs, 17

Libel,
injunction against, when, 784

Lien,
abandonment of, 325, 331, 332
accountant's, 320
artisan's, 321

banker's, 821

barred, when, 328
definition of, 320
equitable, generally, 320, 325 ff.

factor's, 321

general, 321

improvements by joint tenants, 96
injunction, protected by, 760
innkeeper's, 321

law, at, 320
marshaUing, 333
negligence, lost by, 329
partner's, 321

shipowner's, 321
solicitor's, 322, 323 ; see Solicitors.
specific, 320
trustee's, 96, 154
vendee's, 334
vendor's, 326 ff ; see Vendor.
waiver of, 331, 332

wharfinger's, 322
whom it binds, 329

Light and Aie, 779

Limitations, Statutes of,

absence beyond seas, 264
account, action for, 564
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Limitations, Statutes <ys—continued.
acknowledgment, mortgagee, by, 264, 265

mortgagor, by, 265, 266
appropriation of payments, 543
covenants, 295
disability, 264
foreclosure suits, 293
mortgage, 264, 293 ; see FoRECLOSUBB, EedemptiON.
redemption, 264
trust, constructive, 96

express, 96, 145, 296

Lis Pendens,
notice, 345, 371

Locke King's Act, 579. See Administration, MoRTaAGE Debt,
Table op Statutes.

Lord Mayor's Court,
injunction, 752

LuNAus" AND Lunatic,
contracts with, 180
conversion of property, 467, 490, 491, 504
jurisdiction as to, 464, 465

purely administrative, 467
partnership, effect on, 630
reconversion, 504
unsoundness of mind—unoertiiied—effect of, 466

Maintenance,
assignment savouring of, 371

infants, of, 457 fl. And see ADVANCEMENT.
advancement distinguished from, 462

past and future distinguished, 462
powers of, 458
statutory powers, 458, 459
what fund payable out of, 457 ff.

when decreed, 461

widow allowed, 462

Mandamus, 763

Mansion-house,
destruction of, 768

ornamental timber, 768

Maeitai, Eights,
fraud on, 430 fl.

general principle, 430
knowledge of husband, 431

limits of principle, 432

obsolete, how far, 430

seduction, effect of, 432

valuable consideration, 431

injunction protecting, 718
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Marriage,
agreements to marry, 193
articles, executory trusts in, 47
brokage contracts, 194
conditions in restraint of, 192 S.
consideration of, 67
contracts in resfaaint of, 193
fraud on parents, 193, 194, 718
settlements, in fraud of, 430 S.

rectification of, 223 ff.

rights of creditors against, 67
specific performance of representations respecting, 718
wards of Court, of, 455, 760

Married Woman. And see, Husbakb akd Wife.
acknowledgment, 423, 424, 436
acquiescence, 144, 412
administration, 405
adultery bars equity to settlement, 424
advancement, presumption of, 81
aKenation of property, 400, 422, 423, 436
bankruptcy, 410
breach of trust by, 25, 402

concurrence in, 144
cestui que trust, 27
chattels of, husband's right to, 393
choses in action, rights in., 393, 419, 428, 429

reduction into possession of, 393, 427 ff.

compromise by, 412
consent, 421
contracts of, bind separate estate, 402 fi.

ante-nuptial debts, 442
bankruptcy, 440
fraud in, 402, 410
under Married Women's Property Acts, 434, 439
with husband, 441

debts, ante-nuptial, 442
charge on separate estate, 403, 404

desertion of, 420, 425, 433
devastavit by, 25
dower ; see DowER.
election by, 480, 483, 485
equity to a settlement,

adultery bars, 424
against assignees, 416, 422

husband, 416, 422
alienation, barred by, 422 fi.

amount of, capital, 424, 425
income, 425

arrears of income, 421
barred, how, 421 ff.

children, rights of, 417
choses in action, 419, 429
consideration, 427
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Maeried Woman—continued.

equity to a settlement

—

continued.

creditors, rights of, 427
CTirtesy not affected by, 420
desertion, efleot of, 425
equitable estates, 419
Fines and Eecoveries Act, 423
form of settlement, 426
fraud, barred by, 424
income, 421, 425
insolvency, barred by, 422
leaseholds, 420
legal interests, 419
life interests, 420
misconduct, barred by, 424
obsolete, how far, 415
plaintiff in equity for, 416
property affected, 418 ff.

purchaser, against, 416
reduction into possession, barred by, 427
right to receive, attaches on, 418
settlement already made, 422, 426
waiver of, 417, 421

fund must be ascertained, 421
infant, by, 421
retractation of, 421
ward of Court, by, 421

examination of, 424
feme sole and feme covert distinguished, 398
foreclosure against, 288

fraud of, binds separate estate, 402
equity to settlement barred by, 424

gifts by, to husband, 188

to, by husband, 399

guardian, 448, 453
husband, rights of, to wife's property, 393, 394 ; see Husbami)
AND WlFB.

intestate succession, 438]

judgment against, 440

life assurance, 442

loan to husband, 441

m.ortgages of, 267
paraphernalia, 413; see Parapheehalia.
partner, 614
pin-money, 412 ; see PlN-MO]srEY.

Property Acts, 395, 433 S.

reconversion by, 505

remedies against, 394, 439

restraint on anticipation,_405 ff, 439; see Sepabate Estate.
reversionary iuterests, alienation of, 422, 423

rights of, at law, 393, 394

in equity, 394 fl.

separate estate, 27, 396 ff ; see Separate Estate.
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Mabeied Woman—continued.

separation, agreement for, specific performance, 709
effect of, 420, 425, 433

settlement ; see Maeeiage.
suit against, 394
survivorship, rigMs by, 394, 430
trustee, 25, 438

Maeshalling op Assets,
beneficiaries, between, 583 fl.

charity, not applied for, 32, 588
creditors, between, 586
devisee of lands charged, for, 585
heir, for, 585
legacies charged on land, 685
liriiits of the principle, 587
paraphernalia, for, 584
pecuniary legacies, for, 685
principle of, 584, 587
specific devisee, for, 585

legatee, for, 585
when not applied, 586

Maeshailing op Secttrities,

Admiralty cases, 690
creditors, between,

of living persons, 689
mortgages without notice, 589
not-to prejudice third persons, 589
principle of, 589

Maxims, 12

analysis of, 11—15
dehitor non presumitur donare, 524
delay defeats equities, 15, 697, 775, 790, 796
delegatus non potest delegare, 450
equality is equity, 14, 43, 86
equity acts in personam, 16, 254
equity follows the law, 11, 14, 86
equity imputes intention to fulfil obligations, 13, 73, 89, 527
equity looks on that as done which ought to have been done,

13, 89, 486
equity never wants a trustee, 26
equity regards the intent rather than the form, 9, 248, 256
equity will not suffer a wrong without a remedy, 13, 761
expressio unius eat exclusio alterius, 571

he who comes into equity must come with clean hands, 14,
183, 195, 696, 805

seeks equity must do equity, 15, 236, 416
ignorantia juris neminem excusat, 210
modus et conveniio vincunt legem,, 255, 624
qui prior est tempore, potior est jure, 15, 304, 329
vigilantibus non dormientihus oeguitas suhvenit, 15, 95, 697, 775

790, 796, 800
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Maxdjs—continued.

wtere equities are equal the first in time prevails, 15, 304, 329

where equities are equal the law must prevail, 14, 304

Mines and Mineeals,
covenants in leases of, forfeiture, 250
equitable waste as to, 769
lateral support, right of, 781
mortgagee, working by, 284
tenant for life, working by, 766
trespass, accounts in cases of, 775

Misrepresentation,
contracts, when voidable through, 168
dans locum contractui, 169, 171
deception of third parties, 197
exaggeration, 168

falsity, 168
infant, by, 183, 200
married woman, by, 198
material fact, 169
mistake distinguished, 209
negligent ignorance, 169
prospectus in, of company,

acquiescence by plaintiff, 648
actual fraud, 647, 648
contracts, suppression of, 647
deceit, common law action for, 648
plaintifi must have been deceived by, 648
puffing expressions, 168
remedy in damages or rescission, 648
statutory requirements, 649

reckless, 168

remote consequences, 170, 198

rules as to, generally, 168

specific performance, right to, barred by, 696
trustee, by, bar to defence of acquiescence, 144

Mistake,
accident distinguished, 208

classification of, 209
construction of deed, 213

defective execution of powers, 227 ff ; see Powees.
definition, 208

election made under, 483

equal equity, no rehef against, 221

execution of deed by, 217

expression, of,

family settlements, in, 214, 215

rectification of instruments, 223, 225 ; see Eectifioation.
when relieved against, 222

fact, of,

common to both parties, 224

evidence of, 222

fundamental, 216



860 INDEX.

Mistake—continued.

fact, of

—

continued.

generally, 216
material, 219, 220
unilateral, 220

fraud implied, 213
improvements of another's property, 199

law, of,

compromises, 215

family settlements, 214
foreign law, 211

formal expression, 212
fraud, 212—214
fundamental mistake, 212
ignorantia juris neminem excusat, 210
private rights, 211

statutory law, 211

wlien relieved against, 212 jEE.

legacy given by, 226
misrepresentation distinguislied, 209
nature of transaction, as to, 217
payment by, 215
person, as to, 217
quality and quantity, 219, 737
rectification, 223, 225
release given by, 223
remedies, 219
specific performance suits, in, 216, 738 ; see Specific

Peefobmanoe.
subject-matter of contract, as to, 218
surprise, 213
unilateral, 218, 220

MOETGAQE,
absolute conveyance distinguished, 257, 258

accounting, 280 ff ; see Mortgagee.
advowson of, 280
agreement for, equitable mortgage by, 309

specific performance, 701

assignment of, 260
accountability of mortgagee, 261

concurrence of mortgagor, 260
notice, 260

attornment clause, 285
bankruptcy, consolidation in, 307

proof of debt in, 567, 568
bUls of sale, 271 ff; see Bills of Sale.
chattels, of, 271 ; see Bills of Sale.
common law doctrines respecting, 252
conditions in, 254, 256
consolidation,

bankruptcy, in, 307
Conveyancing Act, 1881. ..308

Hmits of the principle, 307

notice, effect of, 306
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Mortgage—continued.

consolidation

—

continued.

purcliasers, against, 306
tacking compared, 305

conversion not effected by power of sale in, 490
costs, 257, 283, 298
covenant, limitation of action on, 293 fl.

not to redeem, eilect of; 255
debentures, 277
debt ; see ADiimisTRATioN, Moetgagb Debt.
definition, 253
deposit of title deeds, 311 fl ; and see Equitable Mortgage.
equitable mortgage ; see Equitable Mortgage.
equity of redemption, 254 fl.

action dismissed, eSect of, 293
adverse possession, 266
an estate, 259
evasion of, 255
general principle of, 254 fl.

Limitations, Statute of, 264 fl.

notice to mortgagor, 264
persons entitled to redeem, 261 fi.

release of, 259
sale of, 259
time of redemption, 264
wife's property, 267

evidence, parol, as to mortgage, 258
executor, debt vests in, 259
exoneration of mortgaged estate, 581
family settlement, restraint on redemption, 259
foreclosure,

accounts in, 287
costs of, 287
day to sbow cause, 288
defined, 287
dismissal of action to redeem, 293
foreign lands, 17

form of decree, 287
infant, against, 288
Limitations, Statute of, 293, 294
married woman, against, 288
reopened, how, 292
sale instead of, 289

power of, 289, 290
time for, 288

foreign land, 17

injunction against waste, 770
interest ; and see Mortgagor and Mortgagee, Accounting.

penal, relieved against, 242, 256
tacking, 298

investments on, by trustees, 119, 125, 126
joint tenancy in, 87
leaseholds, 271

Locke King's Act, 579 ff.
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MoETGAGE

—

continued.

married woman's property, 267
resulting trust of equity of redemption, 268

marshalling securities, 589
mortuum vadium, 252
notice ; see Notice.
once a mortgage always a mortgage, 255
personalty, 269 ; see Bills op Sale, Pledges.
pledge compared, 269
preservation of the property, 284
priority; see also Notice, Tacking, Ptjrchase foe Value, &c.

legal estate prevails, 297, 347
qui prior est tempore, &o,, 297, 304, 349

right to call for legal estate, 304, 349

purchase without notice ; see Purchaser.
receiver, 291
remedies, concurrent, 292
rent must be reasonable, 286
sale, 258, 289, 290
settlement by, 259
ships, of, 270
tacking,

bonds, 299, 304
costs, 298
interest, 299
judgment creditor, by, 300

debts, of, 302
mesne incumbrancer, against, 300 ff.

mortgagor, against, 298
notice, 297, 300, 303
principle of, 297
representatives of mortgagor, against, 299
simple contract debts, of, 304
specific lien, 304
where legal estate outstanding, 303

trust term to secure debt, effect of, 296
vivum vadium, 252
waste, 283, 770
Welsh, 253
wife's property, 267

Mortgagee,
accounting by,

costs, 287
damage to property, 283
improvements, 283
interest, 282
occupation rent, 281

proceeds of sale, 282
repairs, 284
waste, 284, 770

action for debt, 285
allowances to, 160, 283, 284
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MOBTGAGEE

—

continued.

assign, Jjower to, 260
assignee of, rigMs of, 261

where fiduciary relation, 261
attornment, 285
bankruptcy rights in, 315, 567, 568
collateral advantage by, 152, 160, 256
consolidation, 305 if ; see Mobtgage.
foreclosure, 287, 288 ; see Morigagb.
lease by, 279
leaseholds of, 282
Limitations, Statute of, 293, 294
partition by, 676
personal representative of, entitled to mortgage debt, 259
possession, right to, 281, 285
purchase by, 104
receiver, 291
remedies of, 285 S.

all pursued at once, 287
renewal of lease by, 95
sale by, 289
tacking ; see Mortgage.
trustee, 104, 160
waste by, 284, 770 ,

MORTGAGOB,
action in his own name by, 280
concurrence in assignment, 258
eviction, liable to, 278
heir of infant, foreclosure suit against, 288
improvements, acquiescence in, 284
injunction against, 279, 770
lease by, 278
profits, not accountable for, '278

release of equity of redemption by, 259
renewal of lease by, 95
rights of, in possession, 278 fi.

tacking against, 298 fl.

waste by, 279, 770

MOETMAIN,
converted money, 493
Statute of, 20, 28, 694
vendor's hen within, 328

MuSICAIi COPTBIGHT, 793

Name,
trade, 798

use as trade mark, 797

Natuealisation,
alien cestui que trust, 27

right of, to converted land, 493
trustee, 26
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Navigable Stream,
injunction protecting, 783, 813

Ne Exeat Eegno,
absconding debtors, 816
alimony, in cases of, 815
balance of debt admitted, 815
Bankruptcy Act, 817
conditions of the remedy generally, 815
Debtors Act, 1869...816
equitable debts, 816
Judicature Act, 1873... 817
nature and origin of tbe writ, 815

Necessaries,
contracts of infants for, 182

lunatics, 180

Negligence,
co-trustee, liability for, 132
covenant to insure, as to, 243
ignorance, statement made in, 169, 199

investment by trustees, 127, 143

lien of vendor lost by, 329, 330
mistake arising from, 221
partner, of, ground of dissolution, 631

relief against accident barred by, 235
trustee, by, 113, 132, 143
vigilantibus non dormientihus cequitas suhvenit ; see MAXIMS.

Negotiable Insteuments. See Bill op Exchange.

Ne-w Teitstee. See Teustee, Eemedies.

Noise,
injunction against, 780

Notice,
actual notice, 337
agent, to, wben notice to principal, 341
assignment of cbose in action, 365

mortgage, 260
negotiable instrument, 368

breach, of trust, 142
consolidation of mortgages, effect in, 306
constructive, generally, 337
creditors, to, of trust for them, 69, 70
deed, of, is notice of contents, 340
defined, 336
effect of, generally, 343
facts, obvious, notice of rights, 337
guarantee, notice to terminate, 385
legal estate, outstanding, 338
lien, 329, 330, 338
lis pendens, .345, 371
making time essence of contract, 730
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Notice—continued.

material structures, 340
occupation, 339
peculiarities in deeds, 338
private statutes, 211
purchase -with n., from a puroliaser without n., 347 fi.

without n., 347 ffl; and see PURCHASER,
redemption of mortgage, 264
registration, whether, 344, 346
solicitor, to, 342
statutes, of, 211
tacking, effect in, 297, 301, 303
tenancy, 340
title deeds in hands of third person, 338
vendor's lien, effect on, 329, 330 ; and see Ptjechasee.
visible appearance of property, 340
voluntary trust, of, 60

NmsAn-CEs,
air, rights to, 780
ancient lights, 779
defined, 776
equitable jurisdiction, principles of, 777
houses, affecting, 778
information by Attorney-General, 776
injunction, 776 fl.

jury, question for, 777
lateral support, 781
noises, 780
obstructions of highways, &c., 783, 814
public and private, distiaguished, 776
statutory authorisation, 783
trespass distinguished, 776
water, rights to, 782, 813

OCCTTPATION,
notice of, 339
rent, mortgagee, 278

Option to PtrRCHASB,
conversion, effect in, 488

time of conversion in cases of, 496
conveyance with option to repurchase, mortgage compared, 257
reme(ues of cestui que trust, 143 & ; see Cestui Que Trust.

PaeaphernaiiA

,

defined, 413
disposition of, 414
liability to debts, 414, 575
marshalling for, 584
place in administration, 575

s. 3 k
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Paebnt and Child,
ademption of legacy by portion, 511, 512
advancement, doctrine of, 80 fl ; see Adtawcement.

power of, 462 ff.

defective execution of power aided, 230, 231
equity to settlement, rights of cliild, 41*7

gifts from cMld, fraud, 185
in loco parentis, 80, 186, 512, 602
infant, 444 fl! ; see Ineants.
interest on legacy, 602
maintenance, 460
satisfaction of portion by legacy, 516 S.

Paeliament. See AcT OP.

Pajbol,

ante-nuptial agreement, 67. And see Evidence.

Pabtition,
Acts ; see Table of Statutes.
advowson, of, 678
boundaries, settlement of, compared, 674 ; see Boitndaeies.
commission, when directed, 678
conduct of sale, 685
co-parceners, by, 675
copybolds, of, 677
costs, 687
diflBculty, no objection, 679
dowress, by, 677
foreign land, of, 17, 678
freeholds, of, 677
infants' rights, 680
joint tenant's right to, 675
Judicature Acts, 673
jurisdiction, 673
leaseholds, of, 678
legal title, not tried in suits for, 676
Lunacy Act, 681
manor, 678
mortgagee, by, 676
mutual conveyances, 680
origin of the jurisdiction of equity, 673
possession, plaintiff must be entitled in, 676
recompense decreed, 679
remaindermen bound, 675
sale before Partition Acts, 681

under, 681 fl.

tenants in common, by, 675
for life, by, 675
in tail, by, 675

third parties, rights of, not affected, 680
title of plaintiff must be shown, 676
trust for sale, 677
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Partition—continned

.

Trustee Acts, 680
Tinsound mind, person of, action by, 681

vestiag order, 680, 681
writ of, at common law, 675

Partnership,
account without dissolution, 623
actions between firms with common partner, 616

partners at law, 621

in equity, 621

administration of assets of, 619
advertisement of retiring partner, 632
agency of partners, 617
banking, 612
bankruptcy, 619, 629, 633
BoviU's Act, 613
companies ; see Oompant.

distinguished, 611
registration, when required, 638

constructive trusts, 94, 107, 161, 623
conversion of real estate, 624 S.

creditors, rights of, 618, 619, 632
debts, 619, 632
deceased partner—liability of estate of, 632
definition of, 611
development of law, 609
dissolution,

account in, 633
advertisement of, 632
bad conduct, 630
bankruptcy of partner, 629
breach of articles, 630

trust, 631

busiaesB loss, 631
unlawful, 630

creditor's rights in, 632
death of partner, 629
decree of, grounds for, 630
distribution of efiects, 619, 632

fixed term, 628

fraud of partner, 631

incapacity of partner, 630
incompatibility of temper, 631

iTinacy of partner, 630
negligence of partner, 631

operation of law, by, 629
option of partner, 628
receiver, appointment of, 633
term, expiration of, 628

essentials of, 612
fraud, debts incurred by, 620

3k2
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Partnership—continued.

how constituted, 611 fl.

injunotions against breach of articles, 622
intention of parties, 615
joint HatUity, 618

joint tenancy, 613
jurisdiction, grounds of, 610
lunacy of partner, 630
married woman, 614
nature of, 611
ownership by partners, 624
premium, return of, 632

proof of debt by partners, 618, 619

purchase of partnership property by partner, 107

real property,

belonging to partners separately, 624
conversion by agreement, 625, 627

when, takes place, 626
devised to partners, 625
Mortmain Act applies to, 627
purchased with partnersliip funds, 625

for resale, 627
reconversion, 628

receiver, appointment of, 633
reconversion, 628
renewal of lease by partner, 94
restrictions, statutory, on, 611, 612
resulting trusts of partnership property, 624 fi.

retiring partner, 632
sharing profits, efiect of, 613 £E.

solicitor partner, profit by, 159
specific performance of articles of, 621, 708

contract for, 615, 708
surviving partner,

remedies against, 633
trustee for deceased partner, 16 , 625

Pabt Performance. See Specific Performance.

Patent,
account, 790
damages, 790
diligence req[uired in seeking remedy, 790
infringement, what amounts to, 788
injunction, conditions of, 789
jurisdiction as to, grounds of, 785
" manufactures," 787

novelty required, 787

origin of, 786
principle and process distinguished, 787
procedure to obtain, 788

remedy at law, 785
in equity, 785 ff.

sale, infringement by, 789
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Patent—continued.

subject of, wliat may be, 787
threats, 790
utility required, 788

Peace, Bill of,

conditions of the remedy, 814
Judicature Act, effect of, 814
nature of the remedy, 813
protection of rights established at law, 814
rights of one against rights of many, 813
Bolt's Act, 814

Penalties, Eeliee against. And see Poreeitube.
bond, 241
building societies, 248
collateral acts secured, 243
compensation must be ascertainable, 246
coyenants to pay, 242

to repair, 246
effect of accident, fraud, surprise, 245
insurance, 243
interest on mortgages, 243, 257
liquidated damages distinguished, 249
no election between penalties and performance, 248, 693
railway company, bye-law of, 245
rent, payment of, 243
several defaults secured, 244
statutory, 248

Pension,
assignment of, 370, 371

Pebfoemance,
equitable principle of, 527
imputed from acts of covenantor, 528
law, by operation of, 530
satisfaction distinguished from, 527
trustees, purchase by, 529

Peepetuation op Testimony. See Testimony.

Pbepetuity,
election not applied against the rule of, 479, 480
executory trusts, in, cy-pres, 53

restraint on anticipation must conform to, 408
trusts against the doctrine of, 42

Personalty. See Administeation, Trusts, Executory.
conditions in restraint of marriage in gifts of, 192

mortgages of, 269 £E ; see Bills of Sale,
wiUs of, 807
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PlN-MoNEY,
aooumulatiou not allowed, 413
arrears of, when recoverable, 412, 413
definition of, 412
executors cannot claim, 413

Pledge,
definition of, 269, 270
mortgage distinguished, 269
piynus compared, 269
remedies of pledgee, 270, 271, 318

Policy,
assignment of, 61, 361

Portions,
ademption of legacy by, 510 if ; see Ademptios^.
satisfaction of, by legacy, 516 fi; see Satisfaction.

POSSIBILITT,
assignment of, 362

Post Obit Bond,
relief against, 177, 178

Power,
appointment, of,

married woman, by, liability to debts, 401, 403, 404, 441
property subject to, in administration, 558, 576, 584

attorney, of, as to terminable property, 117
not an equitable assignment, 365

defective appointments aided,

equitable appointment, 229
formal defects aided, 228
intention, rules as to, 228
leasing, p. of, 227
non-execution, 230
parliamentary p., 228
principles of granting relief, 227
to wbom relief granted, 230, 231
what powers aided, 227
wOl, by, instead of deed, 228
witnesses, number of, 229

fraud on,

agreement to benefit appointor, 202
stranger, 202

appointor benefiting himself, 203
stranger, 204

contract between appointees, 205
fraudulent consent, 205

release, 203
illusory appointments, 206
motive immaterial, 206
partial fraud, 205
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Power—continued.

in the nature of a trust, 42
gift to a class, 42, 43
time of ascertaining class, 44
when executed by Court, 42

non-execution not aided, 230
receipts, to give ; see Puechasbr.
sale, of, by executors,

charge of debts, 357
equitable p., 358
implied, when, 355
statutory, 359 ff.

trustee, of ; see Trustee.

Precatory Expressions, 38

Pre-emption,
agreement for, by mortgagee, 257

time of, the essence of the contract, 730

Preference op Creditors,
by executor, 563
fraudulent, attornment clause, 286

Prescription,
lateral support of land and buildings, 781
lights, 779
purity of air, 780

Presumption. See Ademption, Advancement, Satisfaction.
evidence in cases of, 84 fl, 519

Principal and Agent. See Agent.

Principai, and Surety. See Surety.

Priority. See Administration, Mortgage, Notice, Pur-
chaser.

Private Letters,
copyright in, 792

Probate Duty,
donatio mortis causa, 608

land converted, 492, 493

Promissory Note. See Bill of Exchange.

Promoters,
constructive trustees, 106

definition of, 646
duties and liabilities of, 646

prospectus, liability in respect of, 646, 648, 649; see Pro-
spectus.

when contributories, 670
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Prospectus of Company. See Company, Miseepeesentation.
contracts of company, suppression of, 647
misrepresentation in, 647 £E.

remedy for, 648
statutory requirements, 649

Peoteotion Oebee, 433. See Sbpaeate Estate.

Pttblic House,
sale of, time the essence of the contract, 729

PUECHASER
for value without notice,

breach of trust, efiect of, 349, 358

defendant with legal estate, 347

equity of, 347 fl.

foreclosure suits, 352

Judicature Acts, 352

legal estate outstanding, 350
procured after notice, 348

right to caU for, 349
plaintiff having legal estate, 351

rehef given to, 351
from volunteer under fraudulent trust, 63
liability for application of purchase-money, 353 fl.

lands devised charged, 357
on trust for sale, 355 tt.

personalty, 353, 354
real property, 354 fl.

statutory changes, 359, 360

Qota Timet,
action, 810, 811

injunctions, 811, 812. And see Injunction.
Judicature Acts, effect of, 814
nature of, 777, 810
preservation of property, 811
relief given in, 811, 812
sureties, protection of, 811
trust-money, pajrment into Court of, 812

Eailway Company,
conversion of land taken by, 491, 496
lien of vendor against, 327
renewable leaseholds taken by, rights of tenant for life, 98
specific performance of contracts, 701, 705

Eeal Estate. See Administeation, Puechasee.

Eeceipts, Power of GrviNo. See Teu^stee, Executoe, Ptjk-

CHASEE.
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EECErVBR,
married woman's property, 428
mortgagee's right to, 291
m.ortgagee, -wlien appointed, 256
partnership action, 633
quia timet, in actions, 811
recognizance required, 562
trustee, when appointed, 152

Eecognizance,
administration, place in, 562

Reconversion,
contingent interest by, person entitled to, 506

election to take in unconverted form, 504

how effected, 507

person electing must be sui juris, 504, 506

infant, by, 504
intention, when impKed, 507

interests bound by, what, 605
lunatic, by, 504
married woman, by, 605

neglect of trustee to convert, 508

partnership property, of, 626
presumption against, 504

receipt of money fi-om trustees, 508

remainderman, by, 505
retention of property unconverted, 507

tenant-in-tall, 506

imdivided interests, by persons having, 506

EECTIFICATIOlir,

settlements, of, 223
general rules as to, 223 fl.

voluntary deeds, 225

wills, 225
evidence of mistake in, 224, 225

misdescription of legatee, 226

Redemption. See Moetgage.

Eedtjction nsTTO Possession. See Husband and Wife, Mabeied
Woman.

trust funds, of, by trustee, 112 fl.

Eegisteation,
bills of sale, 273
copyright, 795
judgments, 561

lis pendens, 345
notice, whether, 304, 344, 346

trade marks, 798
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Eelbase,
equity of redemption, of, 259
mistake, given by, 223
surety, of, 374, 383, £E ; see Stjeett.
trustee, of, by cestui que trust, 144

Bemaindbrman-,
reconversion, 505

BiENEWAL or Lease. See Lease.

Eepaies,
allowance for, to mortgagee, 283

Eepeesentative. See Executor.

Eestsaint on Ajjticipation. iSee Sepabate Estate.

Eesulting Trust. See Trust.

Eetatwer. See Executor.
executor's right of, 563, 564

Eeversionart Property,
conversion of, by trustees, 174
married woman's,

alienation by wife, 423, 424
assigment by husband, 429
equity to settlement does not attach, 418

sale of, inadequacy of consideration, 175 fE.

valuation of, 177

Eights op Water and op Wat, 782 fi. See Water, Wat.

EiPARiAN Owners,
rights of, 782, 813

ErvER,
injunction protecting, 782, 813

EoMAN Law,
actio finium regundorumi, 674
ecclesiastical law derived from, 191
election in, 472
fldei-commissa, 19
hypotlieca, 269
inadequacy of consideration as to, 177
legacies, as to, 191, 603
pignus, 269
Prsetorian law, 9

Sailors,
contract with, 183
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Sale. See Mortgagee, Purchaser, Tettstee, &c.

87S

Satisfaction,
ademption of legacies, 510 fl. See Ademption.
oumulative legacies, 520, 521
debts by legacies, of,

contingent legacy does not effect, 525
expressed motive contrary to, 526
legacy less than debt, 524
parent and child, relationship immaterial, 526

presumption, how rebutted, 524 fl.

pro tanto, no satisfaction, 524

debts by portions, of, 526
compared with ademption, 516

definition of, 509
intention expressed or implied, 509
legacies by legacies, of,

evidence, 522

in diflerent instruments, 521, 522
the same instrument, 521

specific legacies, 521

substituted legacy on same conditions, 523

legacies by portions ; see Ademption.
performance, distinguished from, 527. See Performance.
portions by legacies, 516 fl.

evidence as to, 619, 520

gift by will, distinguished from, advancement, 518

partial satisfaction, 518

presumption, how rebutted, 517

repetition of legacies, 520, 521

Sectired Creditor,
rights in administration, 567, 568

Securities,
marshalling of, 589, 590

Separate Estate of Married Woman,
administration of, 405, 558

alienation of,

absolute interest in personalty, 400

realty, 400
equity to settlement lost by, 422

life interest in realty, 401

life interest with power of appointment, 401

assignment by husband, 401, 429

breach of trust, effect of, 402

creation of,

by agreement, 398

devise, 397

form of words immaterial, 397

gifts, 398, 399
intention must be clear, 397

by settlement, 397, 416



876 INDEX,

Separate Estate op Mabeibd Woman—continued.
creation of

—

continued.

outlay on separate property, 399
savings, 399

debts, liability to, 402 S.
biQs of exoliange, 403
breach of trust, 402
contracts generally, 403
fraud, 402
generally, 403
Efe estate with, power of appointment, 403, 404

equitable assets, 405, 558
feme sole and feme covert, gifts to, 398
gift to husband of, 399, 400
loan to husband of, 401, 441
maiatenance of family, HabDity to, 81
mortgage of, 267, 268 ; see Moetgage.
paraphernalia, 413 ; see Paeapheenalia.
permissive dispositions, 401
pin-money, 412 ; see Pin-moitey.
power of appointment, efiect of,

general, 404
liabiUty to debts, 404, 441
on alienation, 404

receipt of, by husband, 401
restraint on anticipation, 402, 405 £f.

confined to coverture, 410
dispensed with by Court, when, 411, 485
effects of, generally, 410
election against, 411, 485
expressions insufficient to effect, 407
how effected, 406
origin of, 405
perpetuities, rule as to, 408
substitution of property, 409
when renewed on second marriage, 409

statutory, 433 ff.

acquisition of, 436
contract, right to, 435, 439
disposition of, 436
Divorce Acts, 433
intestate succession, 438
married woman trustee, 438
Married Women's Property Acts, 1870 and 1874... 433, 442

1882...434 ff.

personal representative, 438
property, right to hold, 436
testamentary power, 437
trustees not necessary, 436

voluntary dispositions of, 400
wUl of, 400, 437

SEPARATioisr. See Husband and Wife, Mareiage.
specific performance of agreement for, 709
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Sebtice,
specific performance of contract for, 708

Set-off,
agreement for, 654
assignee of chose in action liable to, 368, 547

bankruptcy in, 549
debts incurred in difierent rights, 548
equitable debts, 547
equity distinguished from law, 546
executor, 548
law, doctrines of, as to, 546
mutual credit, 547
rights of third persons, 549
solicitors' costs, 324
statutory proyisions respecting, 546
suretyship, in cases of, 548
trustee, by, not allowed, 144 •

winding up company, not allowed in, 549

Settled Accothstt, 552

Settlement,
arrears of income, out of, 421

consideration of marriage, 67

equity to, 417 fi; see Maeeied Woman.
family ; see Family Abeangement.
infants, 456 ; see Infants.
mortgages by way of family s., 259
post-nuptial s. made in pursuance of ante-nuptial agreement,

67,68
rectification of, 223 fi ; see Ebctification.

separate estate by ; see Separate Estate.
voluntary; see Trusts, Voluntary, Table of Statutes,

13 BUz. 0. 5 ; 27 Eliz. c. 4.

Shakes in Company,
acceptance of, on allotment, 653

when presumed, 653

agreement to accept, specific performance, 705, 706

allotment, effect of, 653

conditional, 654

fraudulent, 654

invalid, 655
minimum subscription, 655

cancellation of, 652

certificate, 641

dividends in proportion to, 660 ; see Dividends.
forfeiture of, 247, 657

nature of, 640
offer to take, 653

conditional, 663
personal property, 640
purchase of its own, by company, 652

stock distinguished, 640
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Shares in Compakt—continued.

surrender of, 652, 667
transfer of, 656

liability continuing, 657, 658
refusal to register, 657
registration of, 656
rights of transferee, 657

Ship,
contracts respecting, specific performance, 706
resulting trusts of, 79

SOLICITOB,
advancement of child, presumption rebutted, 83
contracts -with client, generally, 107

for fixed remuneration, 108
costs, set off, 324
deed ia possession of, notice, 338
employment by trustee, when allowed, 135
fraudulent concealment by, 343
gifts from client pending suit, 187
Een,

assignee of, 324
change of solicitors, 322, 325
funds, on, 323
general, 322
notice of, 330
papers, on, 322
priority, 324
real estate, on, 323
security displacing, 325
set-off, notwithstanding, 324

money handed to, trustee when liable for, 123
mortgagee, 257
notice to, constructive notice, 341, 342
partner making profit of trust, 159
purchase from client, 107
remuneration of, 108, 155
town agent, 159
trustee, charges allowed to, 155

remuneration of
, generally, 155, 158, 159

Sovereign. See Crown.

Speoifio Legacy. See Legacy.

Specieio Performance,
abatement, with, 741
agency, contract of, 708
arbitration, agreements to refer, 709
archway, contract to build, 708
auction, sales by, 718, 740
award, 709
borrowing and lending, 710
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Specific Peeformanoe—continued.

breach of prior agreement, 694
building contracts, 707
chattels, contracts respecting, 702 fl.

difficulty of applying legal remedy, 703
good-will, "06

heirlooms, 705
principal and agent, between, 704
rehef, when granted, 702 ff.

remedy mutual, 704
ships, 706
special circumstances entitling to relief, 702 fE.

trusts of, 704
companies, contracts of, 705, 718
conditions of, generally, 692 fl.

agreement must be legal, 693
complete, 695
on good consideration, 694
possible, 696
reasonable, 695

legal remedy iaadequate, 692
plaiatiff must come promptly, 697

with clean hands, 696
damages incidental to, 697, 698
deeds, contracts respecting, 705
defences peculiar to action for, 726 S.

under Statute of Frauds, 712 fe.

family arrangements, 719
foreign lands, 17

fraud, agreements involving, 694
Frauds, Statute of , defence of, 700, 712 ff.

correspondence, contract by, 713
evidence admissible, 721 fi.

fraud, not to be used for, 713, 720
fraud of defendant, 719
memorandum, contents of, 714
parol agreement for lease, 718
part performance, 714 fi; see infra.

possession, 716
variation ; see infra, parol variation,

general principles of jurisdiction, 692

goodwill of business, 706
heirlooms, 705
hiring and service, 708
husband and wife, separation, 709
illegal agreements, 694
intoxication, 696
Judicature Acts, 699
jurisdiction, conditions of, 692

discretionary, 693
land, contracts respecting, generally, 700

leases, 701
mortgages, 701

notice to treat, 701
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Specific Perfoemance—continued.

land, contracts respecting, generally

—

continued.

Statute of Frauds ; see supra.

taking, under statutory powers, 701

legal remedy inadequate, 692
marriage, representations connected witli, 717
mistake, 216, 742
mortmain, agreements against, 694
negative contracts, injunction, 710
parol variations,

assent to, by plaintiff, 725
contemporaneous, 725
evidence as to, general rule, 721

when admissible,

for defendant, 722, 723

for plaintiff, 721, 722

mutually dependent contracts, 724

part performance of, 722

waiver, 725
partnership, agreements for, 616, 708

articles of, 622

part performance,
acts amounting to, 715
land, doctrine only applies to, 715
laying out money, 717
limits of doctrine, 719
marriage, 717
payment, 716
possession, 717

peculiar subject-matter, 704
personal acts, contracts relating to, 707 H

.

railway companies, contracts of, 701, 707

refused, on what grounds, 693 fi.

repairing contracts, 707
sales at valuation, 706
separation of husband and wife, 709
shares, agreements respecting, 706
ships, agreements respecting, 706
statutory modifications.

Cairns' Act, 697
Eolt's Act, 699

trust, illegal, not enforced, 694
variation, with,

compensation for defaults, 735
accessions, 736
amount of, inquiry as to, 637
deteriorations, 736
how calculated, 736

contemporaneous or subsequent v., 725

differences of quality or quantity,

abatement, specific performance with, 741

auction, 740
description, approximate, 780
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Specific Perfoemance—comW?! ned.

variation, with.

—

continued.

differences of quality or quantity,

difference of tenure, 738
title, 740

mistake, 743
notice, 741
purchaser's suits, 741 ff.

rescission, right of, 742
stipulations against, 742
substantial, what are, 738
vendors' suits, 737 ff.

waiver, 739

procedure as to, under Vendor and Purchaser Act, 727
time, disputes as to, 728 fl.

Judicature Act, provision as to, 728
when essential,

enlargement of time, 731
fluctuating property, 729
mala fides, 732
mercantile contracts, 729
notice, making, effect of, 730
pre-emption, right of, 731
sale of public-house, 729
special agreement, 730
waiver, 731

time when not essential, 732 ff.

conduct of parties, 732
tendency of decisions, 735
title, nature of, 734
vexatious objections, 734

Wills Act, defence of, 720

Stattttes. See Table of Statutes.

Statutes of Peatjds, Limitations, Uses. See Pbatjds, Limita-
tion, Uses.

Stock of Compant,
nature of, 640
personal property, 640. iSfee Shaebs.

Stop Oedee
on funds in Court, 368

Subpoena,
writ of, 21

Succession Duty,
charged on converted money, 493

SuPEESTiTious Uses, 29

s. 3l
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SuECHAEGIJSra AND Faisipydstg Accoitnts, 554

Stjebtt and Suretyship,
alteration of terms, 377 ff.

composition -witL. co-surety, 374, 384
debtor witli, surety when released by, 383, 384

concealment, effect of, 173, 376
continuing suretyship, 385
contribution,

parol evidence of contract, 388
principle of, 374, 386 ff.

when not applicable, 387, 388

covenant not to sue co-surety, 384
debtor, 383

death of s., 375
decree, dealings after, 379
departure from contract, 381
divisible contract, 380
equity, general principles of, as to, 376 ff.

formation of contract, 376
fraud, 173, 377
further advance, 391, 392
giving time to debtor, 377

surety, 379
guarantee, 385
increasing responsibility of s., 377
insolvency of s., 375
legal doctrines as to, 373

contribution, 374
death of co-surety, 375
insolvency of co-surety, 375
proof, 373
release of sureties, 374

need not prove dam.age, 378
quia timet, action, to protect, 811
release of s., 374, 383 &.
reserving rights against, 379
securities, right of s. to, 389 fp.

bonds, 391
executions, 391
further advance, 391, 392
judgments, 390
Mercantile Law Amendment Act, 391

substituted security, 382
tacking against s., 392

StnRPEISE,

mistake in law arising from, 208, 213

StTEVivoESHip. See Joint Tenant, Maeeibd Woman.

Tacking. See Mortgage.
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Tenancy in Common,
partition, 675
preferred to joint tenancy, 48, 86
waste, in case of, 771

Tenant foe Lipe,
improvements, lien for, 96
partition by, 675
redemption of mortgage, right to, 263
renewal of lease by, 91
timber, proceeds of sale, wlien entitled to, 768

waste by, 765, 769, 770 ; see Waste.

Tenant-in-Tail,
reconversion by, 606
waste by, 765, 770 ; see Waste.

Testamentary Guardian, 448 ff. See G-uardian.

Testimony,
action to perpetuate, 817 if.

de bene esse, bills, 819
discovery, bUls for, obsolete, 819

expectancies, 818
jurisdiction, grounds of, 817

property to which it appKes, 818

titles and dignities, 819

Timber. See also Waste.
mortgagee, when entitled to, 284, 770

mortgagor, 770
ornamental, what, 768, 769

tenants in common, 771

trees, what, 765

Time. See Limitations, Statute op. Specific Performance,
Surety.

ascertaining class, of, 44

Title,
confirmation of, 200

nature of, effect in specific performance suits, 738, 741

Title Deeds,
deHvery up of, 350, 352, 804, 806

deposit of ; see Equitable Mortgage.
inquiry for, lien, 329, 330

loss of, remedy, 234, 237 ; see Accident.

right to, 806

Trade,
contracts in restraint of, 195

marks, 797

name, injunction, 797, 800

secrets, 196, 801

3l2
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Teade-Mabk,
account in suits, 799
acquiescence by plaintiff, 800
imitation, what is, 799
injunction, wlien granted, 799
principles of equity as to, 797
registration, 798
remedies, 799
wtat may be, 797

Tbade-Name, 800. See Goodwill.

Trespass,
account in cases of, 775
buildings, erection of, wben restrained, 774

damages, inquiry as to, 775, 776
injunctions restraining, principles respecting, 773

Judicature Act, 763
laches of plaintiff, 775
naked trespass not restrained, 774

public companies, by, 774
interest, afieoting, 775

relief, when granted, 775

Teust. And see Trustee.
application of funds ; see Purchaser, Trustee.
breach of, indictable, 146 ; and see Trustee, Remedies.
charitable, 28—30 ; see Charity.
classification of, 34
colonial land, of, 24
constructive, 33, 84

purchase of trust property,

account of profits, 106
acquiescence, 103
administrator, by, 105
agent, as, 102

by, 106, 107
through, 102

annuitant, 104
arbitrator, by, 109
auction, at, 101

cestui qiie trvM, suijv/ris, 104
compensation, 110
confirmation, 104
contract, private, 101

costs, 111

decree, under, 102
directors, by, 106

equity of redemption, 105

executor, by, 105
express trustee, 104
fiduciary relation, person in, 109, 110
guardian, 109
leave of Court, 103
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Trust—contin tied.

constructive

—

contin aed.

purchiase of trust property,
mortgagee, 104
partner, 107
promoter of company, 106 ; and see Peomoter, Com-

pany.
reconveyance, 110
remedies, 110
retiring trustee, 102
solicitors, 107, 108
stock-joLber, 107
sub-contractor, 107
trustee in bankruptcy, 102, 106
value given immaterial, 100

renewal of leases,

account of profits, 97, 98
administrator, by, 91

agents, by, 91, 95
compulsory powers, purchase by, 98

executors, by, 91

express trustee, 91

improvements, 97
indemnity for expenses, 96
joint tenants, 94
Hen for improvements, 96
Limitations, Statute of, 96
mortgagor and mortgagee, by, 95

partners, by, 94
purobase of reversion, 92
renewal impossible, 98

tenants for life, by, 91

trustees, by, 90
volunteers claiming through trustees, 95

creation of, 36 ff.

certainties, the three, 38

object must be certain, 40

lawful, 41

Statute of Frauds, 36, 37

subject must be certain, 40
words, what sufficient, 38

creditors for ; see Creditors.
debts, for pa3rment of, 69 fl.

definition of, 23

evidence ; see EvrDENOE.
executed, 44, 45
executory, 45

cy-pres, 53
definition, 45
intention of creator followed, 47
marriage articles, in, 47
perpetuities, law of, 53

tenancy iu common, 48
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TairST

—

continued.

executory

—

continued.

wills, in, personalty, 53
real property, 49

construction of, 49, 50
particular expressions, 51

express, defined, 33
foreign, land of, 24
fraudulent; sfe Volthsttaey.
history, outline of, 19 ff.

iUegal, 41, 42
implied, 35, 73 ff.

intention necessary to create, 56
Limitations, Stat, of ; see Liiiitations.

object of, must be certain, 40
parol declaration, wben valid, 39, 58
perpetuities, law of, 41, 42
powers in the nature of, 42, 43 ; see Povee.
precatory words, 38
property subject to, what may be, 24
resulting, 73 &.

acquiescence, rebutted by, 79

advancement; see Advancement.
classified, 73
charge distinguished, 76
charitable trusts, 75
conversion, doctrine of ; see Conveesion.
defined, 35
evidence, 76, 77, 84, 85, 87 ; see Evidence.
intention expressed, 74

presumed, 74
joint mortgages, 87
joint purchases, 86
mortgage of wife's property, 268
Parliament, Act of, contravening, 79
partnership purchases, 624 fi.

presumption of law, 74
when rebutted, 76

purchase in name of another, 77 ff.

money, payment, evidence, 77
uses compared, 74

secret, 39
subject of, 24

must be certain, 40

valid legal obligation, effect of, in equity, 57
voluntary, 64, 57

assignment of equitable interest, 60
Bankruptcy Act, 64
binding on settlor, 57, 60
creation of, 59
distinguished from gifts, 54
fraud, effect of, 60, 61

fraudulent,

ISEliz. c. 5. ..61
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Tbust—continued

voluntary

—

continued.

fraudulent,

acquiescence by creditor, 63
27 Eliz. c. 4...65

purchase-money under, 66
imperfect gifts distiiiguished, 55, 58
intended gifts distinguished, 56
leaseholds of, 66
locus paenitentia:, when, 59
marriage consideration, 67, 68
mistake, effect of, 60
notice, how far necessary, 60 ; see Notice.
payment of debts, 69 ff ; see Creditors.
pendente lite, 63
policies of assiu'anoe, 61
purchasers, who are, 65
settlor becoming trustee, 60
Statute of Frauds, 58
transfer of legal estate, 59
two ways of creating, 59

Voluntary Conveyances Act, 66
what property may be subject of, 24

Tritstee,
Acts, 145, 148

alien, 26
bankrupt, 26, 143

bankruptcy, in, 102 ; see Bankruptcy.
breach of trust, 112 fl.

creates simple contract debt, 141, 562
cannot make profit out of trust, 89, 151

cannot take beneficially, 41

charities; see Charities.
constructive ; see Trust, Constructive.

not treated as express trustee, 96
corporation, 25

co-trustee's Uabihty for, 132 ff ; see Co-trustee.
Crown, 25

claim to chattels of deceased c. q. t., 157
directors ; see Directors.
duties and liabilities of, 112 fl.

agents, employment of , 122, 123, 155
bank, deposit in, 122, 123
brokers, employment of , 123
control of trust fund, 123
conversion of

leaseholds, 117

neglect to convert, 113, 143, 508
principle as to, 115
real securities, 125
reversionary property, 114
wasting property, 114 ff.

when loss would result, 117
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Tettstee—continued.

duties and liabilities of

—

contimied.
custody of trust property, 121 fi.

conduct expected from trustee, 121
risks, unnecessary, 122

debts, collecting, 112
compounding, 113

investments, rule as to, 124 ; and see Investment.
brokers, employment, 122, 123
solicitors, employment, 123, 155

mixing trust property, 140
moneys employed in trade, 114, 153
neglect to convert, consequences of, 113 ff., 143, 508
outstanding property, 112

equity never wants a, 26
indemnity clauses, 136, 137

trustee's right to, 96, 136
infant, 26
Hen for improvements, 96
married woman, 25, 438
mortgage by, 123
new trustees, appointment of, 146
notice to, when necessary, 60
partners, when trustees, 161
promoters, when. See Peomotees.
purchase of trust property, by, 99 & ; see Textst, Oonsteuc-

TrvE.

account for profits. 111
acquiescence of c. q. t., 103
agent, through, 102
auction, at, 101
compensation allowed, 110
confirmation of, 104
decree under, 102
leave of Court, when given, 103
option allowed to c. q. t., 110
other property, 103
reconveyance ordered, 110
relief given in equity, 110, 111

costs. 111

re-sale. 111

value given immaterial, 100
when trust determined, 102

qualifications of, 25
relief of, 150
remedies against, 138 fi.

acquiescence, 142, 144
administration action, 150
contribution, 141

conversion of trust property, 139
criminal proceedings, 146
direction of Court, 150
following trust funds, 138
new trustees, appoLatment of, 147, 148
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Trustee—coutiiuied.

remedies against

—

coiitin ued.

personal remedy, 141

proceedings in equity, 141

removal of, 146, 147

set-oS, no, 144

Statutes of Limitation not applied, 145. And see Limita-
tions.

Trustee Acts, 148 fi.

remuneration of,

agents, 155
authorised, 155
benefiting Ly.trust, 89, 151, 152
constructive trustee, 161

contract for, 156
directors, 161. And see Dieectoks.
executors, loS

express trustee, 1 58

indirect profit by, 152

lapse, by, of real estate, 157

mortgagees, 160
solicitors, 158, 159

using trust funds, 153

renewal of lease by, 90 fE.

sale, power of, 359

set-off not allowed in breach of trust, 144

who may be, 25—27

" Ultea Viees,"
directors, 662

dividends, 660
doctrine of ; see CoMPAirr, DiEECTOE.
ratification of, 652

two classes of acts applies to, 651

tinder articles of association, 652

under memorandum, 651

Unconscionable Baegains. See Feaud, Undue Influence.

catching bargains with heirs, 174

confirmation and acquiescence, 179

family arrangements, 179

inadequacy of consideration, 175

jtosi obits, 177

pretence of trading, 178

reKef, terms of, 179

reversions, sale of, 175 ff.

Undue Influence,
description of, 188, 189

doctor and patient, 187

evidence of, 189

fictitious consideration, 189

fiduciary relations generally, 188



890 INDEX.

Undtje Infltoenoe—continued.

guardian and ward, 186
lawyer and client, 187
parent and cMld, 185
priest and penitent, 187
suitor, gift to, 188
trustee, 187
wills, in obtaining, 190

Uses,
introduction of, 20
resulting, 74
statute of, 21

trusts compared, 'I'l

Vendor's Lien,
abandonment, 332, 333
annuity, sale for, 327
extent of, 327
Frauds, Statute of, 328
general principle as to, 326
injunction protecting, 760
interest in land, how far, 328
Limitations, Statute of, 328
Locke King's Act, 328, .382

marshalling for, 333
Mortmain Acts, 328
negligence, lost by, 329, 330
notice, 330
purchaser for value, against, 329
railway company, purchase by, 327
registiation, 331
rent-charge, 328
security, eflect of taking, 331
trustee in bankruptcy, against, 331
waiver of, 331, 332
WUls Act, 328

VrvuM Vadium, 252

VoLUNTAHY Settlement, tiee Trusts, Voli'xtary.

Ward of Court,
education of, 454
injunctions respecting, 760
marriage of, 455, 760
removal of, 454
settlements, 456

Waste,
accoiznt, 772
adverse title, by person claiming, 771
ameliorating, 769
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Waste—continued.

Common Law Procedure Act, 766
definition of, 76-i

equitable remedies generally, 7^5, 772
instances of, 768
waste defined, 768

equity contrasted with law, 766, 767
executory devise, 771
injunction, 764 fi ; and see Injunction.
Judicature Acts, 767, 771
law, doctrines of,

acts amounting to w., 765
against whom chargeable, 765
remedies for, 766

mansion-house, dismantling, 768
mines, opening, 766
mining, improvident, 769
mortgagor and mortgagee, by, 284, 770
permissive, 769
remaindermen, 770
saplings, cutting, 769
tenants in common, by, 771

for life, by,

chargeable for, 97
in equity, 770
at law, 765

in tail,

in equity, 769, 770
at law, 765

timber ; see Timber.
equitable doctrines, 768
legal doctrines, 764, 765
ornamental, 768

trespasser, by, 774

underlessee, by, 772

writ of, 766

"Watee, Eight to,

injunctions protecting, 782 fl

.

navigable rivers, 783

Wateecoubses,
artificial, 782

natural, 782, 783, 813

"Way, Eights of,

injunctions protecting, 783, 813

Welsh Moetgage, 252

Widow. See Dower.
right to allowance for maintenance, 462

Wife. See Maeeied Woman, Husband amu Wife,
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Wills. And see Electiost, Conversion, Legact, Evidence^
actions or bills to establish, 807 S.

executed trusts in, 46
executory trusts in, 49
heir cannot contest validity of, 810
imperfect will not aided, 57
jurisdiction of Chancery, 808, 809
personalty, of, probate, 807
realtj', oi, 807
rectification of, 225

validity and construction of, distinguished, 808

Winding-up of Company,
bankruptcy, rules of, to be observed in, 569, 671

claims against company, priority of, how determined, 671

compulsory, 642, 667
contracts of company, effect on, 671

contributories, who are, 668, 669
creditors of company, mem.bers cannot compete with, 670

secured and unsecured, rights of, 671
discharges company's servants, 671
effect of order, 670
foreign companies, 643
friendly societies, &c., 643
liquidator, appointment of, 642, 670

duties and powers of, 670, 671
members, actual and constructive, 642, 658, 670
petition for, groimds of, 668, 669

who may present, 667
set-off in, not allowed to shareholder-creditor, 549
supervision of Court, 642
unregistered companies, 643
voluntary, 642, 667

THE END.

LOJTDON : C. F. EOWOETH, PEINTEE, GREAT NEW STREET, FETTEE LANE.
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ByE. A.WxjETZBTJBG, Esq.,Barrister-at-Law. Demy8vo. 1902. 16s.

" A carefully arranged and carefully written book."

—

Law Times.
"We are glad to see another edition of Mr. Wurtzburg's treatise on the

law of building societies. It has recommended itself in practice as a useful
work on a subject of frequent importance, and it is convenient to have it brought
up to date."

—

Solicitors^ Journal, May 31, 1902.

CARRIERS,—Carver's Treatise on the Law relating to the Car-
riage of Goods by Sea.—Third Edition. By Thosias Gilbeet
Cae-tee, Esq., K.C. Royal 8vo. 1900. 1^. 16s.

" A recognized authority."

—

Solicitors' Journal.
" Mx. Carver's work stands in the first rank of text-books -written by Uviog

authors."

—

Law Quarterly Review.
" The law of common carriers is nowhere better explained."

—

Law Times.

Macnamara's Digest of the Law of Carriers of Caoods and Pas-
sengers by Land and Internal Navigation.—By Waltes Henet
Maonamaea, Esq., Bai-rister-at-La-w. Royal Bvo. 1888. II. 8s.

CHANCERY, and Vide "Equity."
Daniell's Chancery Practice.—The Practice of the Chancery Division

of the High Court of Justice and on appeal therefrom. Seventh
Edition, -with references to the companion volume of Forms, and to

the Sixth Edition of Seton's Forms of Judgments and Orders. By
Ceotl C. M. Dale, Chaeles W. Geeeh-wood, Sybney E. Willlams,
Esqrs., Barristers-at-La-w, and Feahois A. SiEicfaEE, Esq., of the
Central Office. 2 vols. Royal 8vo. 1901. f,l. 5s.

"An accurate and exhaustive store of the information required for con-
ducting proceedings in the Chancery Di-yision."

—

Solicitors' Journal.
" "W-ith Dauiell the practitioner is 'personally conducted,* and there are very

few lawyers who will not be grateful for such guidance, earned out as it is by
the collaboration of the most competent hands."

—

Law Journal.

Daniell's Formsand Precedents of Proceedings in theChancery
Division of the High Court of Justice and on Appeal there-
from, Fifth Edition, -with summaries of the Rules of the Supreme
Court : Practical Notes ; and references to the Seventh Edition of
Daniell's Chancery Practice, and to the Sixth Edition of Seton's
Forms of Judgments and Orders. By Chaeles BtjEUBT, Esq., a
Master of the Supreme Court. Royal 8vo. 1901. 2?. 10s.

" The book is too well-established in professional favour to stand in need of
commendation, but its reputation is likely to be enhanced by the present
edition."

—

Solicitors'Journal.

*^* All Standard Law Works are kept in Stock, in law calf and other biiidinns.
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CHILDREN,—Hall's Law Relating to Children. By "W. Claekb
Hall, Esq., Barrieter-at-Law. Demy 8to. 1894. **•

CHURCH LAW. —Whitehead's Church Law.—Being a Concise

Dictionary of Statutes, Canons, Eegulations, and Decided Cases
affecting the Clergy and Laity. Second E^tion. By Benjamin
Whitehead, Esq., Bairister-at-Law. Demy 8to. 1899. 10s. 6d.

"A perfect mine of learning on all topics ecclesiastical."

—

JDaiiff Telegraph.

The Statutes relating to Chui'oh and Clergy, with Preface
and Index. By Benjamin Whitehbad, Esq., Barrister-at-Law.
Royal 8vo. 1894. 6».

CIVIL ENGINEERS,—Macassey and Strahan's Law relating to

Civil Engineers, Architects and Contractors.—With a Chapter
on Arbitrations. Second Edition. By L. Litinqston Maoabset and
J. A. Stbahan, Esqrs., Barristers-at-Law. Demy 8vo. 1897. lis. 6d.

COAL,—Cockburn's Law of Coal, Coal Mining, and the Coal
Trade, and of the Holding, Working, and Trading with
IVIinerals generally,— By John Hbnbt Cooebubn, Solicitor.

Royal 8vo. 1902. 11. 16t.

"A book in Tvliich the whole law of mines and minerals is discussed fully and
"witli considerable ability."

—

Law Journal, June 14, 1902.

'_' The work contains featm'es not to be found in any other single book on the
subject, and abounds with practical hints which make it an invaluable text-book
of the law upon this particular subject."

—

The Sovereign, May 8, 1902.
** The work is carefully and accurately done. An excellent index completes

a good book."

—

Mining Journal, June 7, 1902.

" The book is practical, concise, and comprehensive, and of the kind to be
instantly appreciated at its full value by a community trading so largely in
minerals."

—

Birmingham Daily Gazette, June 13, 1902,

COLLISIONS.—Marsden's Treatise on the Law of Collisions at
Sea.—Fourth Edition. By Reqinald G-. Maesden, Esq., Barrister-
at-Law. Demy 8to. 1897. U. 8s.

COMMON LAW.— A, B, C, (The) Guide to the Practice of the
Supreme Court, 1903,—By Fbakois A. Steinqee, Esq., of the
Central Office of the Supreme Court. Roy. 12mo. 6s.

Chitty's Forms.— ri<fe " Forms."

Elliott's Outlines of Common Law,—By Maetin Elliott, Esq.,
Barrister-at-Law. Demy 8vo. 1898. 10s. 6d.

Pollock and Wright's Possession in the Common Law.—
Parts I. and II. by Sir P. Pollock, Bart. , Barrister-at-Law. Part III.
by R. S. Wbioht, Esq., Barrister-at-Law. 8vo. 1888. Ss. 6d.

Shirley,— Fiiefe "Leading Cases."

Smith's Manual of Common Law.—For Practitioners and Students.
Comprising the Fundamental Principles, with useful Practical Rules
and Decisions

.
Eleventh Edition. By C. Spublino, Esq. , Barrister-

at-Law. Demy 8vo. 1898. Ijj.

COMPANY LAW,—Goirand,— ri(?e "French Law."
Hamilton's Manual of Company Law. By W. F. Hamilton, Esq.,
LL.D. Lond., K.C. Second Edition. By the Author, assisted by
Peeoy Tindal-Robeetson, Esq., B.A., Barrister-at-Law. Demv
8to. 1901. 11 i/_

"A sound and eminently useful manual of company ls,w."—Solicitors' Journal.
' Mr. Hamilton has resolved the Companies Acts into a number of proposi-

tions which make a sort of codification of the law, the notes are very full, and
all cases on the subject seem to be cited."—X<iw Magazine.

"Everyone interested in the working of a eompanv will find in this new
edition all that is necessary from the legal point of view."—TAe Hlock Exchange.

*' It is difficult to conceive a question relating to the law affecting companies
which cannot be answered by reference to this -woii.."—Southampton Times.

*,* All Standard Late Works are kept in Stock, in law calf and other bindings.
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COMPANY LA^—continued.

Palmer's Company Law,—A Praotioal Handbook for Lawyers and
Business Men. With an Appendix eontaininpf the Companies Acts,

1862 to 1900, and Rules. Fourth Edition. By Feanois Beaufoet
Paustee, Esq., Barrister-at-Law. Koyal 8vo. 1902. 12s. 6d.

" Palmer's * Company Law ' is one of the most useful and convenient text-
books on the practitioner's bookshelf."—iara Times.

" The work is a marvel—for clearness, fulness, and accuracy, nothing could
be better."

—

Law Notes.
** Of especial use to students and business men who need a dear exposition by

a master hand."

—

Law Journal.
*' The subject is dealt with in a clear and comprehensive manner, and in such

a way as to be intelli^ble not only to lawyers but to others towhom a knowledge
of Company Law may be essential."

—

Law Students Journal.
" All the principal topics of company are dealt with in a substantial manner,

the arrangement and typography are excellent, and the whole of the Statute
Law—an indispensable adjunct—is collected in an appendix. Perhaps what
practising lawyers and business men will value most is the precious
quality of practicality."

—

Law Quarterly Review,
" Popular in style, also accurate, with sufficient references to authorities to

make the book useful to the practitioner."

—

The Times.

Palmer's Companies Act, 1900, with Explanatory Notes, and
Appendix containing Prescribed and other Forms, together with
Addenda to "Company Precedents." Second Edition. By Feanois
Beaitfoet Palmee, Esq., Barrister-at-Law. Royal 8vo. 1901. li.M.

*' It is essentially a book that all interested in companies or company law
should procure."

—

Law Times.

Palmer's Company Precedents.—For use in relation to Companies
subject to the Companies Acts.

Part I. GENEBAL F0BM8. Arranged as foliows:—Promoters,
Prospectuses, Underwriting, Agreements, Memoranda and Articles

of Association, Private Companies, Employes' Benefits, Resolutions,

Notices, Certificates, Powers of Attorney, Banking and Advance
Securities, Petitions, Writs, Pleadings, Judgments and Orders,

Reconstruction, Amalgamation, Special Acts. With Copious Notes
and an Appendix containing the Acts and Rules. Eighth Edition.

By Feanois Beatjeoet Palmee, Esq., Barrister-at-Law, assisted by
the Hon. Chaeles Maonaghten, K.O., and Feank Evans, Esq.,
Barrister-at-Law. Royal 8vo. 1902. 11. 16s.

" Despite his many competitors, Mr. Palmer
* Holds solely sovereign sway and masterdom,*

and he does so by reason of his thoroughness, his practical good sense, and his
familiarity with the business as well as the legal side of his subject."

—

Law
Quarterly Review, April, 1902.

"Mr. Palmer's works on Company*Law are all beyond criticism. He knows
more of the subject than, perhaps, any other member of the legal profession.
His books have for many practical purposes been treated as being, in fact, the
very law itself. It is a subject for congratulation of all concerned that this book
has been brought up to date, and that the important statute 63 & 64 Vict. c. 48 is

now considered throughout the text."

—

Law Magazine, May, 1902.
*' No company lawver can afford to be without it."

—

Law Journal.

Part II. WINDING-TIP FORMS AND PKACTICE. Arranged as
follows :—Compulsory Winding-Up, Voluntary Winding-Up,Wind-
ing-Up under Supervision, Ajxangements and Compromises, with
Copious Notes, and an Appendix of Acts and Rules. Eighth Edition.

By Feanois Beautoet Palmee, assisted by Feank Evans, Esqrs.,
Barristers-at-Law. Royal 8vo. 1900. \l, 12s.

'* Palmer's ' Company Precedents ' is the book par excellence for practitioners.
There is nothing we can think of which shoiQd he within the covers which we do
not find."

—

Law Journal.

Part III. DEBENTURES AND DEBENTURE STOCK, including
Debentures, Trust Deeds, Stock Certificates, Resolutions, Prospectuses,
Writs, Pleadings, Judgments, Orders, Receiverships, Notices, Mis-
cellaneous. With Copious Notes. Eighth Edition. By Feancis
BeattfoetPalheb, Esq., Barrister-at-Law. Royal 8vo. 1900. H. Is.

" The re."ult of much careful study Simply invaluable to debenture-
holders and to the legal advisers of such investors."

—

Pmancial News.
" Embraces practically the whole law relating to debentures and debenture

stock. . . . Musttakefrontrankamong the works on the subject."

—

Law Times,

*,* All atamdari Lmo Works are heft in Stock, in law calf and other Undines,
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COMPANY LM^—continued.

Palmer's Private Companies and Syndicates, their Formation and
Advantages ; being a Concise Popular Statement of the Mode of Con-
verting a Business into a Private Company, and of establishing and
working Private Companies and Syndicates for Miscellaneous Pur-
poses. Seventeenth Edition. By P. B. Pauhee, Esq., Barrister-at-

La-sv. 12mo. 1902. Net, 1«.

Palmer's Shareholders, Directors, and Voluntary Liquidators'
Legal Companion,—A Manual of Every-day Law and Practice for

Promoters, Shareholders, Directors, Secretaries, Creditors, Solicitors,

and Voluntary Liquidators of Companies under the Companies Acts,

1862 to 1900, with Appendix of useful Forms. Twenty-first Edit.

ByF. B. Paimeb, Esq.,BarriBter-at-Law. 12mo. 1902. Mi,2s.6d.

COMPENSATION,—Cripps' Treatise on the Principles of the
Law of Compensation, Fourth Edition. By C. A. Ceipps, Esq.,

K.C. Boyal 8vo. 1900. U. 5s.

"Mr. Cripps' book is recognized as one of the best. . . . There are few men
whose practical knowledge of the subject exceeds that of the learned author."—
Law Quarterly/ Review,

COMPOSITION DEEDS,—Lawrance,— ri* "Bankruptcy."

CONDITIONS OF SALE,—Farrer,— Fi(fo "Vendors & Purchasers."

Webster,— Vide "Vendors and Purchasers."

CONFLICT OF LAWS,—Campbell's Ruling Cases, Vol. Y.— Vide

"Kuling Cases," p. 26.

Dicey's Digest of the Law of England with reference to the
Conflict of Laws,—By A. V. Dicey, Esq., K.C., B.C.L. WithNotes
of American Cases, by Professor MoOKE. Royal 8vo. 1896. 1?. 10s.

CONSTITUTION.—Anson's Law and Custom of the Constitution.
By SirWTT.T.TA-nr R. Anson, Bart., Barrister-at-Law. Demy 8vo.

Parti. Parliament. Third Edition. 1897. 12s. e^f.

Part II. The Crown. Second Edition. 1896. 14s.

CONTRACT OF SALE.—Blaokburn,— J^<?e "Sales."
Moyle's Contract of Sale in the Civil Law,—By J. B. Motie,
Esq., Barrister-at-Law. 8vo. 1892. 10s. 6d.

CONTRACTS.—Addison on Contracts,—A Treatise on the Law of

Contracts. Tenth Edition. By A. P. Peeoevai Keep and "Wieliam
E. GoEDON, Esqrs., Barristers-at-Law. Royal 8vo. [Nearly ready.)

21. 2s.
*' This and the companion treatise on the law of torts are the most complete

works on these subjecte, and form an almost indispensable part of every lawyer's
library."

—

Law Journal.

Anson's Principles of the English Law of Contract.—By Sir

"W. R. Anson, Bart., Barrister-at-Law. Ninth Edit. 1899. Ws.&d.

Fry,— Vide "Specific Performance."

Leake's Law of Contracts,—Principles of the Law of Contracts.
By the late S. Maetin Leake. Fourth Edition. By A. E. Randall,
Esq., Barrister-at-Law. Royal 8vo. 1902. 32s.

" In this edition the high standard attained in the former issues has been well
sustained, and the work carefully revised and brought well up to date."

—

Law
Times,

" A full and reliable guide to the principles of the English Law of Contract
.... this edition will fully maintain the reputation which the book has made
for itself."

—

Law Jnvmni

,

" Admirably suited to serve the purpose of the practitioner .... the work
is complete, accurate, and easy of reference."

—

Solicitors^ Journal,

Pollock's Principles of Contract,—A Treatise on the General
Principles concerning the Validity of Agreements in the Law of
England. Seventh Edition. By Sir Feedeeiok Pollock, Bart.,
Barrister-at-Law, Author of " 'The Law of Torts," "Digest of the
Law of Partnership," &o. Demy 8vo. 1902. IZ. 8s.

" A work which, in our opinion, shows great ability, a discerning intellect, a
comprehensive mind, and painstaking industry."

—

Law Journal,

P^*AU standard Law Works are kept in Stock, in late calf and other bindings.
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CONVEYANCING.—Brickdale& Sheldon— FWe "Land Transfer."

Dicklns' Precedents of General Requisitions on Title, with Ex-
planatory Notes and Observations. Second Edition. By Heebeet
A. DicKiNS, Esq., Solicitor. Royal 12mo. 1898. 5s.

" We cannot do better than ad-vise every lawyer -with a conveyancing practice

to purchase the little hook and place it on his shelves forthwith."

—

Law Notes.

Eaton and Purcell.— Vide "Land Charges Acts."

Farrer,— Fide " Vendors and Purchasers."

Greenwood's Manual of the Practice of Conveyancing, showing
the jweseut Practice relating to the daily routine of Conveyancing in

Solicitors' Offices. To which are added Concise Common Forms in

Conveyancing.—Ninth Edit. Edited by Haeey Geeeitwood, M.A.,
LL.D., Esq., Barrister-at-Law. Roy. 8vo. 1897. 1?-

"We should like to see it placed by his principal in the hands of every articled

clerk. One of the most useflU practical works we have ever seen."

—

Law Stu. Jo,

Hood and Chail is' Conveyancing, Settled Land.and Trustee Acts,

and other recent Acts affecting Conveyancing. With Commentaries.
Srsth Edition. By Peeot F. Wheelee, assisted by J. I. Stiemno,
Esqrs., Barristers-at-Law. Royal Svo. 1901. H.

" That learned, excellent and useful work."

—

Law Times.

"This is the best collection of conveyancing statutes with which we are

acquainted. . . . The excellence of the commentaries which form part of this

book is so well known that it needs no recommendation from us."

—

Law Journal.

Jackson and Gosset's Precedents of Purchase and Mortgage
Deeds.—By W. Howxanb Jaoeson and Thoeold Cosset, Esqrs.,

Barristers-at-Law. Demy Svo. 1899. 7s. 6rf.

"Not the least merit of the collection is that each Precedent is complete in
itself, so that no dipping about and adaptation from other parts of the book are
necessary."

—

Law Journal.

~'.hia forms a oompan
the same Authors, vide p. 17.

Prideaux's Precedents in Conveyancing—With Dissertations on
its Law and Practice. 18th Edit. By John WHrrcoMBE and
Benjamin Lemnaed Chebbt, Esqrs., Barristers-at-Law. 2 vols.

Royal 8vo. 1900. 3?. 10s.
" * Prideaux * is the best work on Conveyancing."

—

Law Journal.
" Accurate, concise, clear, and comprehensive in scope, and we know of no

treatise upon Conveyancing which is so generally useful to the practitioner."

—

Law Times.
"Recent legislation has compelled the Editor to re-write some of the pre-

liminary dissertations. He has evidently taken great pains to incorporate the
effect of the Land Transfer Act of 1897."—I%e Times.

Strachan's Practical Conveyancing. By Waltee Steachah, Esq.,

Barrister-at-Law. Royal 12mo. 1901. 8s. 6d.

Webster.— Vide " Vendors and Purchasers."

CORONERS.—Jervis on Coroners.—The Coroners Acts, 1887 and
1892. With Forms and Precedents. Sixth Edition. By R. E.
Melsheimee, Esq., Barrister-at-Law. Post 8vo. 1898. 10s. 6d.

COSTS.—Johnson's Bills of Costs in the High Court of Justice

and Court of Appeal, in the House of Lords and the Privy Council

;

with the Scales of Costs and Tables of Fees in use in the Houses of

Lords and Commons, relative to Private Bills ; Election Petitions,

Parliamentary and Municipal. Inquiries and Arbitrations under the
Lands Clauses Consolidation Act, the Light Railway Act and other
Arbitrations. Proceedings in the Court of the Railway and Canal
Commission, in the County Court and the Mayor's Courts. The
Scales of Costs and Tables of Fees in use in the Court of Passage,
Liverpool. Conveyancing Costs and Costs between Solicitors and
their Clients ; with Orders and Rules as to Costs and Court Fees,
and Notes and Decisions relating thereto. By Hoeaob Maxwell
Johnson, Esq., Barrister-at-Law. Second Edition. Royal Svo.

1901. 11. 15s.
" It is difficult to conceive how any costs clerk or solicitor can go wrong with

a work of this kind to guide him,"

—

Law Times.

*j*^Ustandard Law Wor&a are kept in Stoekj in law calf and other bindings.
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COSTS

—

continued.

Summerhays and Toogood's Precedents of Bills of Costs.

Seyenth Edition. By Thobnton Toogood, Thomas Chaeleb Siimmee-

HATS, and C. GiLBEET Baebee, Solicitors. Royal 8to. 1896. IZ. 10«.

Webster's Parliamentary Costs.—Private BiUs, Election Petitions,

Appeals, House of Lords. Fourth Edition. By C. Cavana(}H, Esq.,

Barrister-at-Law. Post 8vo. 1881. 1/.

COUNTY COURTS,—The Annual County Courts Practice, 1903.
By His Honour Judge Smtlt, K.C, assisted by W. J. BE00KS,E8q.,
Barrister-at-Law. 2 vols. Demy 8vo. {Nearly ready.) \l. 5s.

"Invaluable to the Comity Court practitioner."

—

Law Journal.

COVENANTS.— Hamilton's Concise Treatise on the Law of

Covenants.—By G. Baldwin Hamh/ton, Esq., Barrister-at-Law.

Demy 8vo. 1888. 7s. M.

CRIMINAL LAW.—Archbold's Pleading, Evidence and Practice in

Criminal Cases.—With the Statutes, Precedents of Indictments, &c.

Twenty-second Edition. By "Whliam F. Ceaies and Gtnf Stephen-
son, Esqrs., Barristers-at-Law. Demy 8vo. 1900. \l. lis. &d.

*' * ArcKbold ' is tlie one indispensable book for every barrister or solicitor who
practises regularly in the criminal Courts."

—

Solicitors^ Journal,

Chitty's Collection of Statutes relating to Criminal Law.—(Re-

printed from '
' Chitty' s Statutes. ") With an Introduction and Index.

By W. F. Ceaies, Esq., Barrister-at-Law. Royal 8vo. 1894. 10«.

Disney and Gundry's Criminal Law.—A Sketch of its Principles

and Practice. By Henbt W. Disney and Haeold Gundet, Esqrs.,
Barristers-at-Law. Demy 8vo. 1895. Is. 6d.

Kenny's Outlines of Criminal Law. Demy 8vo. 1902. 10s.

Kenny's Selection of Cases Illustrative of English Criminal
Law.—Demy 8 vo. 1901. Us. 6d.

Kershaw's Brief Aids to Criminal Law.—With Notes on the Pro-
cedure and Evidence. By Hilton Keebhaw, Esq., Barrister-at-

Law. Royal 12mo. 1897. 3s.

Roscoe's Digest of the Law of Evidence in Criminal Cases.

—

Twelfth Edition. By A. P. Peeceval Keep, Esq., Barrister-at-
Law. Demy8vo. 1898. 11. lis. 6d.

"To the criminal lawyer it is hia guide, philosopher and friend. "What
Roscoe says most judges wil accept without question."

—

Law Times.

Russell's Treatise on Crimes and Misdemeanors.—Sixth Edit.
By HoEACB Smith, Esq., MetropoHtan Police Magistrate, and A. P.
Peeoeval Keep, Esq. 3 vols. Roy. 8vo. 1896. 51. 15s. Gd.

"No library can be said to be completewithout EusseU on Crimes."

—

Law Times.
" Indispensable in every Court of criminal justice."

—

The Times.

Shirley's Sketch ofthe Criminal Law.—Second Edition. ByCnAELES
Stephen HuNTEE, Esq., Barrister-at-Law. DemySvo. 1889. 7s. 6d.

Warburton.— Vide " Leading Cases."

DEATH DUTIES.—Freeth's Acts relating to the Estate Duty and
other Death Duties, with an Appendix: containing the Rules
Regulating Proceedings in England, Scotland and Ireland in Appeals
under the Acts and a List of the Estate Duty Forms, with copies of
some which are only issued on Special Application. Third Edition.
By Evelyn Fbeeth, Esq., Registrar of Estate Duties for Ireland,
formerly Deputy-Controller of Legacy and Succession Duties.
Demy 8vo. 1901. 12s. 6d.

" The official position of the Author tenders his opinion on questions of proce-
dure of great value, and we thiufc that this book will be found very useful to
solicitors who have to prepare aecounta for duty."

—

Solicitors' Journal.
Harman's Finance Acts, so far as they relate to the Death Duties.
With an Introduction and Notes, and an Appendix of Forms. By
J. E. Haeman, Esq., Barrister-at-Law. Second Edit. {In the press.)

DECISIONS OF SIR GEORGE J ESSEL,— Peter's Analysis and
Digest of the Decisions of Sir George Jessel ; with Notes, &o.
By Apslby Petee Petee, SoUoitor. Demy Svo. 1883. 16s.

*,* All standard Law Works are kept in Stock, in law calf and other bindings.
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DEBENTURES AND DEBENTURE STOCK—Palmer's Com-
pany Precedents.—For use in relation to Companies subject to

the Companies Acts.
Part III. DEBENTURES AND DEBENTURE STOCK, including

Debentui-es,TrustDeeds,Stock Certificates, Eeaolutions, Prospectuses,
Writs, Pleadings, Judgments, Orders, Eeceiverships, Notices, Mis-
cellaneous. With Copious Notes. Eighth Edition. By Fbancis
BeaufoetPalmeb, Esq.jBarrister-at-La-BT. Eoyal 8vo. 1900. Ills.

" The result of mucli oarefiil study Simply invaluable to debenture-
holders and to the legal advisers of such investors."

—

Financial News.
" Embraces practically the -whole law relating^ to debentures and debenture

stock Musttakefront rankamongtheworksonthesubject."

—

LawTimes.

DIARY,— Lawyers' Companion (The) and Diary, and London and
Provincial Law Directory for 1903,—For the use of the Legal
Profession, Public Companies, Justices, Merchants, Estate Agents,
Auctioneers, &c., &o. Edited by Edwin Latman, Esq., Barrister-at-
Law ; and contains Tables of Costs in the High Court of Judicature
and County Court, &c. ; Monthly Diary of County, Local Government,
and Parish Business ; Oaths in Supreme Court ; Summary of Sta-
tutes of 1902 ; Alphabetical Index to the Practical Statutes since 1820;
Schedule of Stamp Duties ; Legal Time, Interest, Discount, Licome,
Wages and other Tables ; the New Death Duties ; and a variety of
matters ofpractical utility : together with acomplete List oftheEnglish
Bar, and London and Country Solicitors, with date of admission and
appointments. Published AWuaIiLT. Fifty-seventh Issue. 1903.

Issued in the following forms, octavo size, strongly bound in cloth :

—

1. Two days on a page, plain 5s. Od.

2. The above, intebueated with plain paper . . . .70
3. Ttvo days on a page, ruled, with or without money columns . 6 6
4. The above, with money columns, inteelbaveb with plain paper 8
5. Whole page for each day, plain 7 6
6. The above, intebleaved with plain paper . . . .96
7. Whole page for each day, ruled, with orwithout money columns 8 6
8. The above, inteeleaveb with plain paper . . . 10 6
9. Three days on a page, ruled blue lines, without money columns . 3 6
The Diary contains memoranda of Legal Business throughout the Tear, with

an Index for ready reference.

"The legal Whitaker."

—

Saturday Review.
" The amount of information packed within the covers of this -well-knowu

book of reference is almost incredible. In addition to the Diary, it contains
nearly 800 pages of closely printed matter, none of which could be omitted without,
perhaps, detracting from the usefulness of the book. The publishers seem to
have made it their aim to include in the Companion every item of information
which the most exacting lawyer could reasonably expect to find in its pages, and it

may safely be said that no practismg solicitor, who has experienced the luxury of
having it at his elbow, will ever be likely to try to do without it."—Law Journal.

DICTIONARY,—The Pocket Law Lexicon,—Explaining Technical
Words, Phrases and Maxims of the English, Scotch and Eoman Law,
to which is added a complete List of Law Reports, with their Abbre-
viations. Third Edit. By Hestet 6. Eawson and Jakes F. Eemuant,
Esqrs., Barristers-at-Law. Foap. 8vo. 1893. 6s. 6(f.

"A wonderful little legal Dictionary."

—

Indermaut^s Law Students^ Journal.

Wharton's Law Lexicon.—Forming an Epitome of the Law of Eng-
land, and containing full Explanations of Technical Terms and
Phrases, both Ancient and Modem, and Commercial, with selected
Titles from the Civil, Scots and Indian Law. 'Tenth Edition.
With a New Treatment of the Maxims. By J. M. Lelt, Esq.,
Barrister-at-Law. Super-royal 8vo. 1902. 12, 18s.
"An encyclopaedia of the law."
•* One of the first books which every articled clerk and bar student should pro-

cure."

—

Law Students* Journal.
"The new edition seems to us to be very complete aod perfect, and a copy

of it should be procured by every practising solicitor without delay. A better
value for his money in the law book market a practitioner could not, we are sure,
get. Of themany book s we have to refer to in our work no volume is, we believe
more often taken down from the shelf than ' 'Wlarton.' "—Law Notes, June, 1902!

%* All standard Law Works are Tcept in Steele, in law calf and other bindings.
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DIGESTS.
MEWS' DIGEST OF ENGLISH CASE lAW.—Containing the Reported

Decisions of the Superior Courts, and a Selection from those of the

Irish Courts, to the end of 1897. (Being a New Edition of "Eisher's
CommonLawDigest and Chitty's EquityIndex.") Under the general

Editorship of John Mews, assisted byW. E. Bakbt, E. E. H. Bieoh,

A. H. BiTTLEBTON, B. A. CoHEN, W. I. CooK, E. "W. Hanbell, J. S.

Hendeeson, a. Laweenoe, J. M.. Lelt, B. C. Maokenzib,
E. Manbon, R. G-. Mabsden, H. J. Newbolt, A. E. Rastdaxi.,

J. Ritchie, J. Smith, J. E. Walet, T. H. Walkeb, and W. A. G-.

Woods, Esqrs., Barristers-at-Law. In 16 vols. Royal 8vo. £20

{Bmmd in half calf, gilt top, £3 net extra.)

"Avast undertaking. . . . We have tested several parts of tlie work, 'witli the

result of confirming our impression as to the accuracy of a work which is indis-

pensable to lawyers."

—

The Times,

*„* Cases overruled, approved, questioned, &o., have heen omitted

from this Digest, but a Digest of Cases overruled, approved, or

otherwise specially considered, brought down to the end of 1902, by
W. A. G. Woods and J. Ritchie, Esqrs., Barristers-at-Law (being a
New Edition of Daxe and Lehmaiw). (iw the press.)

The Annual Digest for 1898,1899, 1900 and 1901. By Jo3aN

Mews, Esq., Barrister-at-Law. Royal 8vo. each 15s.

*^* This Digest is also issued quarterly, each part being cumulative.

Price to Subscribers, for the four psbits payable in advance, net 17s.
" The practice of the law without Mews' Annual would be almost an impos-

sibility."

—

Law Times.

Mews' Digest of Cases relating to Criminal Law down to the
end of 1897.—By John Mews, Esq., Barrister-at-Law. Royal
8vo. 1898. 11.'5s.

Law Journal Quinquennial Digest, 1896-1900.—An Analytical

Digest of Cases Published in the Law Journal Reports, and the Law
Reports, during the years 1896-1900, with references to the Statutes

passed during the same period. By James S. Hendeebon, Esq.,

Barrister-at-Law. 1901. 11. 10s.

Talbot and Fort's Index of Cases Judicially noticed (1865

—

1890) ; being a List of all Cases cited in Judgments reported from
Michaelmas Term, 1865 to the end of 1890, with the places where
they are so cited.—By Geoege John Talbot and Huoh Foet, Esqis.,

Barristers-at-Law. Royal 8vo. 1891. 11. 5s.

Woods and Ritchie's Digest of Cases, Overruled, Approved, or
otherwise specially considered in the English Courts to the
end of 1 902 1 vrith Extracts from the Judgments dealing with the
same. By W. A. G. Woods and J. Ritchie, Esqrs., Barristers-at-

Law.—Being a New Edition of " Dale and Lehmann's Digest."
[In the press.)

DISCOVERY.— Siohel and Chance's Discovery.—The Law relating

to Interrogatories, Production, Inspection of Documents, and Dis-
covery. By Waitee S. Sichel and Wieliam Chauce, Esqrs.,
Barristers-at-Law. Demy 8vo. 1883. 12*.

DISTRESS.—Oldham and Foster on the Law of Distress,—

A

Treatise on the Law of Distress, with an Appendix of Forms, Table
of Statutes, &c. Second Edition. By Abthtje Oldham and A. La
TeobeFobtee, Esqrs., Barristers-at-Law. Demy 8vo. 1889. 18s.

DISTRICT COUNCILS.—Chambers' Digest of the Law relating
to District Councils, so far as regards the Constitution, Powers
and Duties of such Councils (including Municipal Corporations) in
the matter of Public Health and Local Government. Ninth Edition.
—By Geoege F. Chambees, Esq., Barrister-at-Law. Royal 8vo.
1895. 10s.

%* All standard Law Works are kept in Stock, in law calf and other bindings.
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DIVORCE.—Browne and Powles' Law and Practice in Divorce
and Matrimonial Causes. Sixth Edition. By L. D. Powles, Esq.,

Barrister-at-Law. Demy 8vo. 1897. 1^- 6s.

" The practitioner's standard work on divorce practice."

—

Law Quar. Sev.

Kelly's French Lav/,— Vide "Marriage."

DOGS,—Lupton's Law relating to Dogs.—By Fbbdbeiok Lumon,
Solioitor. Royal 12mo. 1888. 6«.

DOMESDAY BOOK AND BEYOND,—Three Essays in the Early
History of England, By Professor Mahiani). 1897. 8vo. 16s.

EASEMENTS,—Campbell's Ruling Cases. Vol. X. Net, 25s.

Goddard's Treatise on the Law of Easements,—By John Let-
BOTJEN GrODDAED, Esq., Barrister-at-Law. Fifth Edition. Demy
8to. 1896. 11. 5s.

"No^where has the subject been treated so exbauetiTely, and, we may add,
so scientifically, as by Mr. Goddard. We recommend it to themost careful study
of the law student, as well as to the library of the practitioner."

—

Law Times.

Innes' Digest of the Law of Easements. Sixth Edition. By
L. 0. IiTOES, lately one of the Judges of Her Majesty's High Court
of Judicature, Madras. Royal 12mo. 1900. 7s. 6d.

*' Constructed with considerable care and pains."

—

Law Journal.

""We have only the pleasing duty remaining of recommending the book to those
in search of a concise treatise on the law of Easements."

—

Law Notes.

ECCLESIASTICAL LAW,— Phillimore's Ecclesiastical Law of the
Church of England, By the late Sir Robebt Philli]hoee, Bart.,

D.C.L. Second Edition, hy his son Sir "Waltee Q-EosaH Feink
Philllm:oee, Bart., D.C.L., assisted by C. F. Jemmett, B.C.L.,
LL.M., Barrister-at-Law. 2 toIs. Royal 8to. 1895. Zl. Zs.

" The task of re-editing Fhinimore's ' Ecclesiastical Law* was not an easy one.
Sir "Walter PhiUimore has executed it with brilliant success. He has brought to
the work all liis father's subdued enthusiasm for the Chiirch, he has omitted
nothing that lent value to the original treatise, he has expunged from it what
could be spared, and has added to it everything that the ecclesiastical lawj'er
can possibly need to know."

—

Law Journal.

Whitehead's Church Law.—Being a Concise Dictionary of Statutes,

Canons, Regulations, and Decided Cases afBecting the Clergy and
Laity. Second Edition. By Benjamin Whitehead, Esq., Barrister-

at-Law. Demy 8vo. 1899. 10s. &d.

" A perfect mine of learning on all topics ecclesiastical."—ZlaKy Telegraph.

" Mr. Whitehead has amassed a great deal of information which it would be
very difficult to find in any other book, and he has presented it in a clear and
concise form. It is a book which will be useful to lawyers and lajTnen."

—

Law
Times.

ELECTIONS.— Day's Election Cases in 1892 and 1893,—Being a
Collection of the Points of Law and Practice, together with Reports
of the Judgments. By S. H. Day, Esq., Barrister-at-Law, Editor
of " Rogers on Elections." Royal 12mo. 1894. Is.M.

Hedderwick's Parliamentary Election Manual : A Practical
Handbook on the Law and Conduct of Parliamentary Elections
in Great Britain and Ireland, designed for the Instruction and
Guidance of Candidates, Agents, Canvassers, Volunteer Assistants,
&c. Second Edition. By T. C. H. Heddeewiok, Esq., Barrister-at-
Law. Demy 12mo. 1900. 10s. 6d.

" The work is pre-eminently practical, concise and Aes;!:."—Solicitors' Journal.
" One of the best books of the kind thatwe are acquainted with.' '

—

Law Journal.

Hunt's Metropolitan Borough Councils Elections! A Guide to
the Election of the Mayor, Aldermen, and Councillors of Metropolitan
Boroughs. By John Hbnt, Esq., Barrister-at-Law. Demy 8vo
1900. Zs. &d.

'^* All standard law Works are Tcept in Stock, in law calf ami other bindings.
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ELECTIONS—c<

Rogers' Law and Practice of Elections.

—

"Vol. I. Ebqistbation, mcluding tlie Practice in Registration

Appeals; Parliamentary, Municipal, and Local Government; with
Appendices of Statutes, Orders in Council, and Forms. Sixteenth.

Edition ; with Addenda of Statutes to 1900. By Maueiob P0WEI.L,

Esq., Barrister-at-Law. Royal 12mo. 1897. H- 1»-

" The practitioner will find witliin these covers everything -which he can be
expected to know, well arranged and carefully stated."

—

Law Times,

Vol. II. Pabltamentaby Elections and Petitions ; with Appen-
dices of Statutes, Rules and Forms. Seventeenth Edition. Revised by
S. H. Day, Esq., Barrister-at-Law. Royal 12mo. 1900. 11. Is.

" The acknowledged authority on election law."

—

Law Journal,
"The leading hook on the difficult subjects of elections and election peti-

tions."

—

Law Times.
" We have nothing but praise for this work as a trustworthy guide for candi-

dates and agents.*'

—

Solicitors* Journal.

Vol. III. Municipal and otheb Elections and Petitions, with
Appendices of Statutes, ^ules, and Forms. Seventeenth Edit. By
SamtjelH. Day, Esq., Barrister-at-Law. Royal 12mo. 1894. II. Is.

This Volume treats of Elections to Mwiicipal Councils {including the

City of London), County Coumcils, Farish Cotmcils, Rural and Urban
District Councils, Boards of Guardians [within and without Xondon),
Metropolitan Vestries, School Boards.

E M PLOY E R S' L I A B i L I TY,— IVl oz I ey-Stark.— F«« " Arbitration. '

'

Robinson's Employers' Liability, By Abthub Robinson, Esq.,
Barrister-at-Law. Second Edition. Including Precedents of

Schemes of Compensation, certified by the Registrar of Friendly
Societies. By the Author and J. D. Sttjabt Sim, Esq., Barrister-
at-Law, Assistant Registrar of Friendly Societies. Royal 12mo.
1898. 7s. ed.

ENGLISH LAW,—Pollock and Maitland's History of English Law
before the time of Edward I.—By Sir Feedekick Pollook, Bart.,
and Feed. W. Maitland, Esq., Barristers-at-Law. Second Edition.
2 vols. roy. Svo. 1898. 21.

EQUITY, a«rf Fi* CHANCERY,
Seton's Forms of Judgments and Orders in the High Court of
Justice and in the Court of Appeal, having especial reference to
the Chancery Division, with Practical Notes. Sixth Edition, with
references to the Seventh Edition of Daniell's Chancery Practice, and
the Fifth Edition of Daniell's Chancery Forms. By Cecil C. M.
Dale, Esq., Barrister-at-Law, W. Tindal King, Esq., a Regis-
trar of the Supreme Court, and W. 0. Goldschmidt, Esq., of the
Registrars' Office. In 3 vols. Royal 8vo. 1901. 61. 6s.

*'A monument of learned and laborious accuracy."

—

Law Quarterly JReview.
"The new edition of 'Setnn' is from every point of view, indeed, a most

valuable and indispensable work, and well worthy of the book's high reputation."—Law Jnurnal.

Smith's IVianual of Equity Jurisprudence,—A Manual of Equity
Jurisprudence for Practitioners and Students, founded on the Works
of Story and other writers, comprising the Fundamental Principles
and the points of Equity usually occurring in General Practice.
Fifteenth Edition. By Sydney E. Williams, Esq., Barrister-at-
Law. 12mo. 1900. 12s. 6d.

" We can safely recommend ' Smith's Equity ' in its new clothes to the atten-
tion of students reading for their Examinations."—iaio Notes.

Smith's Practical Exposition of the Principles of Equity, illus-
trated by the Leading Decisions thereon. For the use of Students
and Practitioners. Third Edition. By H. Abthub Smith, M.A.,
LL.B., Esq., Barrister-at-Law. Demy Svo. 1902. 21s.

Williams' Outlines of Equity,—A Concise View of the Principles of
Modern Equity. By Sydney E. Williams, Esq., Barrister-at-Law.
Author of "The Law relating to Legal Representatives," &o.
Royal 12mo. 1900.

= r
5s,

" The accuracy it combines with conciseness is remarkable."—Zok' Magazine.
'•»'* All standard Law Works are kept in Stock, in law calf and other bindings.
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ESTATE DUTIES.—Freeth.— r«?« " Death Duties."-

ESTOPPEL.—Everest and Strode's Law of Estoppel. ByLANOHLOi
Ftkldinq Evbeebt, and Edmund Steodb, Esqrs., Barristers-at-Law.
Demy 8vo. 1884. 18s.

Ewart's Exposition of the Principles of Estoppel by Misrepre-
sentation.—By John S. Ewaet, Esq., K.C. of the Canadian Bar.
Demy 8vo. 1900. 11. 5s.

EVIDENCE.—Campbell's Ruling Cases. Yol.Xl.— ride "Halmg
Cases," p. 26.

Wills' Theory and Practice of the Law of Evidence.—By
Wm. "WuiS, Esq., Barrister-at-La-w. Demy8vo. 1894. 10s. 6d.

"It contains a laxge araoxint of valuable information, very tersely and
accui'ately conveyed."

—

Law Times.
"We consider that Mr. Wills liaa giyen tlie profession a useful book on a.

difBcult subject."

—

Law Notes.

EVIDENCE ON COMMISSION.—Hume-Williams and Macklin's
Taking of Evidence on Commission: including therein Special
Examinations, Letters of Request, Mandamus and Examinations
before an Examiner of the Court. Second Edition. By W. E. HuMS'
WiLUAMS, Esq., K.C, and A. Eomee Maozun, Esq., Barrister-at-

Law. Demy 8vo. [Nearli/ ready.

EXAMINATION GUIDES.—Bar Examination Guide. By H. D,
Woodcock, and E. C. Maxwell, Esqrs., Barristers-at-Law.

Vols. I. to V. (1895-1899). Each, net Is. Gd.

Uttley's How to Become a Solicitor; or. Hints for Articled
Clerks.—By T. E. Uttlet, Solicitor. Royal 12mo. 1894. 5s

EXECUTIONS.—Edwards' Law of Execution upon Judgments
and Orders of the Chancery and Queen's Bench Divisions
By C. J. Edwaeds, Esq., Barrister-at-Law. DemySyo. 1888. 16s.

EXECUTORS.—Coffin's Testamentary Executor in England and
Elsewhere. By R. J. E. Goirrtf, Esq., Barrister-at-Law. Demy
8vo. 1901. 5s.

Macaskie'sTreatise on the Law of Executors and Administrators.
By S. C. Maoaskie, Esq., Barrister-at-Law. 8vo. 1881. 10s. 6d.

Williams' Law of Executors and Administrators.—Ninth Edition.

By the Eight Hon. Sir Roland Vauohan Willlams, a Lord Justice

of Appeal. 2 vols. Roy. 8vo. 1893. 31. 16s.
** We can conscientiously say that the present edition will not only sustain,

but enhance the high reputation which the book has always enjoyed."

—

Law
Journal.

Williams' Law relating to Legal Representatives.— Real and
Pertonal. By Sydney E. Wllliaiis, Esq., Author of "Law of

Account," "Outlines of Equity," &c. Demy 8vo. 1899. 10s.

'•We can commend to both branches of the profession, and more especially

to solicitors."

—

Law Times.

"An excellent law book, excellently got up, and though it deals with a subject
on which there is an ample literature, its existence is justified by its aim at being
' in as short a form as possible, a summary of the law of legal representatives as
modified by the Land Transfer Act, iaS7.'"—Fall Mall Gazette.

FACTORIES AND WORKSHOPS.—Ruegg and Mossop's Law
of Factories and Workshops, as Codified and Amended by the

Factory and "Workshop Act, 1901, including aU special Rules and
Orders published by authority and now in force relating to Eaotories

and "Workshops and aU Statutes affecting the same. By A. H.
RuEQG, Esq., K.C, and L. Mossop, Esq., Bairister-at-Law. Demy
8vo. 1902. 12s. 6d.

'* We welcome this book, for it is, in our opinion, one of the best treatises on
the law of factories which have lately appeared."

—

Law Journal, March 29, 1902.
' Prepared with an evident intention of saying all there is to be said on the

legil aspect of the subject. . . . Destined to take its place as the book on
the Acts."

—

Saturday Review, May 3, 1902.
" A standard of reference for employers and solicitors."— Yorkshire Post,

April 23, 1902.

*,* AU standard Law Works are kept in Stock, in law calf and other bindings.
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FARM, LAW OF.—Dixon's Law of the Farm: including' the Cases
aud Statutes relating to the suhjeot ; and the Agricultural Customs
of England and "Wales. Fifth Edition. By Axteeey J. Spbnoee, Esq.,

Barrister-at-Law. Demy 8to. 1892. II. 6s.

'* A complete modem compendium on a^icultural matters."

—

Law Times.

FIXTURES.—Amos and Ferard on the Law of Fixtures and other
Property partaking both of a Beal and Personal Nature. Third
Edition. By C. A. Ebeaed and W. Howi^iHi) Eobbbts, Esqrs., Bar-
risters-at-Law. Demy 8vo. 1883. 18s.

FORMS.—Chitty's Forms of Civil Proceedmgs in the King's Bench
Division of the High Court of Justice, and on Appeal therefrom
to the Court of Appeal and the House of Lords,—Thirteenth

Edition. By T. W. Chtttt, Esq., a Master of the Supreme Court,

Heebeet Chitty, Esq., Barrister-at-Law, and P. E. Vizaed, Esq.,

of the Central Office. Royal 8vo. 1902. 1?. 16s.
" The book is accurate, reliable and exhaustive."

—

Solicitors^ Journal.
" The forms are practically exhaustive, and the notes very good, so that this

edition will be invaluable to practitioners whose work is of a litigious kind."

—

Law Journal.

Daniell's Forms and Precedents of Proceedings in the Chan-
cery Division of the High Court of Justice and on Appeal
therefrom.—Fifth Edition, with summaries of the Rules of the

Supreme Court ; Practical Notes ; and references to the Seventh
Edition of Daniell's Chancery Practice, and to the Sixth Edition of

Seton's Forms of Judgments and Orders. By Chaeles Btjeney,

B.A., a Master of the Supreme Court. Royal Svo. 1901. 21. 10s.
" The standard work on Chancery Procedure."

—

Law Quarterly Review.

Seton.— ri& "Equity."

FRENCH LAW. — Cachard's French Civil Code. — By Henet
Cachaed, B.A., and CounseUor-at-Law of the New York Bar,
Licencie en Droit de la Faoulte de Paris. Demy Svo. 1895. 11.

Goirand's Treatise upon French Commercial Law and the
Practice of all the Courts.

—
"With a Theoretical and Practical

Commentary. The text of the laws relating thereto, including the
entire Code of Commerce, with a Dictionary of French Judicial
Terms. Second Edition. By Leopold Goieand, Licencie en droit.

Delay Svo. 1898. II.

Goirand's Treatise upon the French Law relating to English
Companies carrying on Business in France.—By Leopold
GoiEAND, French Solicitor. Crown Svo. 1902. Net, 2s. 6d.

Sewell's Outline of French Law as affecting British Subjects.

—

By J. T. B. Sewell, M.A., LL.D., Solicitor. Demy Svo. 1897.

10s. 6d.

GAMBIA.—Ordinances of the Colony of the Gambia. With Index.
2 Vols. Folio. 1900. liet, 31.

GAME LAWS.— Warry's Game Laws of England. With an
Appendix of the Statntes relating to Game. By G. Tatloe Waeey,
Esq., Barrister-at-Law. Royal 12mo. 1896. 10s. 6d.

GOODWILL,—Allan's Law relating to Goodwill.—By Chaeles E.
Aj:.lan,M.A.,LL.B.,Esq.,Barrister-at-Law. DemySvo. 1889. 7s. 6ti.

Sebastian.— Vide "Trade Marks."

HACKNEY CARRIAGES.— r«« "Motor Cars."

HIGHWAYS.—Chambers' Law relatingto Highways and Bridges.
By Geoeoe F. Chambees, Esq., Barrister-at-Law. 1878. 7s. Sd.

HOUSE TAX.— Ellis' Guide to the House Tax Acts, for the use of
the Payer of Inhabited House Duty in England.—ByAEiHUE
M. Ellis, LL.B. (Lond.), Sohcitor, Author of "A Guide to the
Income Tax Acts." Royal 12mo. 1885. 6s.

" Accurate, complete and very clearly expressed."

—

Solicitors* Journal.

%* All standard Law Works are kept in Stock, in law calf and other bindings.
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HUSBAND AND WIFE.—Lush's Law of Husband and Wife,

within the jurisdiction of the Queen's Bench and Chancery
Divisions, By C.MoNTAouE Lush, Esq., Barrister-at-Law. Second
Edition. By the Author and W. H. Q-EiiTiiH, Esq., Barrister-at-

Law. Demy 8vo. 1896. U- Bs.
" To the practising lawyer the work will be of the utmost importanne."—Xaw Times.
" This book will cei-tainly be consulted when diifioulties arise relative to the position

of maxried women."

—

Law Journal,

INCOME TAX,— Ellis' Guide to the Income Tax Acts,—For the use
of the English Income Tax Payer. Third Edition. By Abthub
M. EiLia, LL.B. (Lend.), SoHoitor. Eoyal 12mo. 1893. 7«. 6cl.

Robinson's Law relating to Income Tax; with the Statutes,

Forms, and Decided Cases in the Courts of England, Scotland, and
Ireland.—By Aethub Eobinson, Esq., Barrister-at-Law. Eoyal
Svo. 1895. 11. Is.

"The standard work on a complicated and difficult subject."

—

Law Journal.

INDIA.— llbert's Government of India.—Being a Digest of the Statute
Lawrelatingthereto, with Historical Introduction and IllustrativeDo-
cuments. BySirCouETJiNATlLBEET, K.C.S.I. DemySvo. 1898. 11. Is.

INLAND REVENUE, — Highmore's Summary Proceedings
in Inland Revenue Cases In England and Wales, Including
Appeals to Quarter Sessions and by Special Case, and Proceedings
by Collector's Warrants for Eecovery of Duties of Excise and Taxes.
Third Edition. Bj N. J. Hiqhmobe, Esq., Barrister- at-Law,
Assistant SoKcitor of Inland Eevenue. Eoy. 12mo. 1901. 7s. 6d.

Highmore's Inland Revenue Regulation Act, 1890, as amended
by the Public Accounts and Charges Act, 1891, and the Finance
Act, 1896, with other Acts ; with Notes, Table of Cases, &c. By
Nathaniel J. Hiohmoee, Esq., Barrister-at-Law, Assistant Solicitor

of Inland Eevenue. Demy 8vo. 1896. 7s. 6d.

INSURANCE.—Arnouldonthe Law of Marine Insurance.—Seventh
Edition. By Edwaeb Louis ee Haet and Ealph Iliff Simet,
Esqrs., Barrieters-at-Law. 2 vols. Eoyal 8vo. 1901. 3^. 3s.

"The authors have availed themselves of the advice and assistance of men of
practical experience in marine insurance, so that the book may be reUed on aa
accurate from a business as well as from a legal point of view. The book can
best be described by the one word ' excellent.* "

—

Law Jourvah

Campbell's Ruling Cases, Vols. XIII. and XIY.— Yick "Euling
Cases," p. 26.

Tyser's Law relating to Losses under a Policy of Marine Insur-
ance,—By Chablbs Eobbet Ttsee, Esq., Barrister-at-Law. Demy
8vo. 1894. 10s. U.

" A clear, correct, full, and vet concise statement of the law."

—

Law Times.

INTERNATIONAL LAW,— Baker's First Steps in International

Law, By Sir SheestonBaeee, Bart., Barrister-at-Law. Demy8vo.
1899. 12s.

Dicey.— Vide " Coniliot of Laws."
Hall's International Law.—FourthBdit. DemySvo. 1895. ll.2s.6d.

Hall's Treatise on the Foreign Powers and Jurisdiction of the

Britisli Crown, By "W. E. Hall, Esq., Barrister-at-Law. Demy
8vo. 1894. 10s. ed.

Holland's Studies in International Law,—By Thomas Eeskinb
Holland, D.C.L., Barrister-at-Law. Demy 8vo. 1898. 10s. ed.

Kent's Commentary on International Law,—Edited by J. T. Abdt,
LL.D. Second Edition. Crown 8vo. 1878. 10s. 6<f.

Nelson's Private International Law.—By Hobaoe Nelson, Esq.,

Barrister-at-Law. Eoy. 8to. 1889. U. u.
Rattigan's Private International Law,—By Sir William Henet
Rattioan, LL.D., K.C., Vice-Chancellor of the University of the
Punjab. Demy 8vo. 1895. 10s. 6d.

" Written with admirable clearness."—Xaw Journal.

Walker's Manual of Public International Law.—ByT. A. Walkbe,
M.A., LL.D., Esq., Barrister-at-Law. DemySvo. 1895. 9s.

%* All standard Law Works are kept in Stoek, in law calf and other bindings.



16 STEVENS AND SONS, LIMITED,

INTERNATIONAL LA\N—contimied.
Walker's History of the Law of Nations.—^Vol. I., from the Earliest
Times to the Peace of "Westphalia, 1648. By T. A. Waikee, M.A.,
LL.D., Esq., Barrister-at-Law. Demy 8to. 1899. Net 10s.

Westlake'sJnternatlonal Law.—Chapters on the Principles of Inter-

nationalLaw. ByJ. Webtlake, K.C., LL.D. DemySvo. 1894. 10s.

Wheaton's Elements of International Law ; Third English Edition.
Edited with Notes and Appendix of Statutes and Treaties. By
A. C. BoTD, Esq., Barrister-at-Law. Royal 8vo. 1889. 11. 10s.

" "Wlieatoil stands too high for criticism."

—

Law Times.

INTERPLEADER.— IVlaclennan's Law of Interpleader, as admin-
istered by the English, Irish, American, Canadian, and Australian
Courts. With an Appendix of Statutes. By Kodeeick Jastes Mac-
LENNAif, Esq. , Barrister-at-Law, Toronto. JDemy 8vo. 1901. 1?. 5s.

INVESTIGATION OF TITLE.—Jackson and Gosset's Investiga-
tion of Title.—Being a Practical Treatise and Alphabetical Digest
of the Law connected with the Title to Land, with Precedents of

Requisitions. Second Edition. By W. Howlahd Jackson and
Thoeold Gosset, Barristers-at-Law. Demy 8to. 1899. 12s. 6d.

*' The new edition contains the following additional subjects—namely, boun-
daries, compromise, corporations, glebe lands, parcels, qui(>rents and recitals;
and the changes effected by the statute law of 1899 are noticed in their proper
places. . . . Jackson and Gosset's book is well worth having."

—

Law Times.
""Will be of real help to the busy conyeyancer."

—

Law Xoies.

*4ie* See "Conveyancing," p. 6, for companion volume, "Precedents
of Purchase and Mortgage Deeds," by the same Authors.

JUDGMENTS AND ORDERS.—Seton.— H^^e "Equity."

JURISPRUDENCE.— Holland's Elements of Jurisprudence,—
NinthEdition. By T.E. Hollaot), E:.C.,D.C.L. 8vo. 1900. Ws.&d.

Markby's Elements of Law, By Sir WrmAji Maekbt, D.C.L.
Demy 8vo. 1896. 12s. &d.

JURY LAWS.—Huband's Practical Treatise on tine Law relating
to the Grand Jury in Criminal Cases, the Coroner's Jury,
and the Petty Jury in Ireland.—By Wm. G. Huband, Esq.,
Barrister-at-Law. Royal Syo. 1896. Net II. 5s.

JUSTICE OF THE PEACE.—IVIagistrates Annual Practice for
1900.—Being a Compendium of the Law and Practice relating to
matters occupying the attention of Courts of Summary Jurisdiction,
with an Appendix of Statutes and Rules, List of Punishments,
Calendar for Magistrates, c&c. By Chaeles Milnee Atkinson, Esq.,
Stipendiary Magistrate for Leeds. DemySvo. 1900. 11.

"An excellent magisterial guide."

—

Law Journal.

Magistrates' Cases, 1893 to 1901.—Cases relating to the Poor
Law, the Criminal Law, Licensing, and other subjects chiefly con-
nectedwith theduties and office of Magistrates. 1894-1901. £««A,«cn?.

*,* These Reports, published as part of the Law Journal Reports,
are issued Quarterly. Each Fart, net 5s.

Annual Subscription^ payable in advance, 15s. post free.
Shirley's IVIagisterial Law.—An Elementary Treatise on Magisterial
Law, and on the Practice of Magistrates' Courts. Second Edition.
By Leonard H. West, LL.D., Solicitor. DemySvo. 1896. Is. Qd.

Wigram's Justice's Note-Book.—Contaiuing a short account of the
Jurisdiction and Duties of Justices, and an Epitome of Criminal Law.
Seventh Edition . By Hehey Waebtjeton and Leonaed 'W". Keeshaw,
Esqrs., Barristers-at-Law. Royal 12mo. 1900. 10s. &d.

" The information given is complete and accurate."

—

Law Journal.
" Contains a great deal of valuable information in a small compass, which has

been brought well up to date."

—

Law Times.

LAND CHARGES ACTS.—Eaton and Purcell's Land Charges
Acts, 1888 and 1900.—A Practical Guide to Registration and
Searches. By Eesest W. Eaton, Esq., Senior Clerk, Land Charges
Department, Land Registry, and J. Pothtz Pukoell, Esq., of the same
Department, Barrister-at-Law. Royal 12mo. 1901. Net, 2s. 6d.

*^* All standard Law Works are kept in Stock, in law calf and other bindings.
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LAND LAW.—Jenks' Modern Land Law. BjEdwaed Jenes, Esq.,
Barrister-at-Law. Demy 8vo. 1899. 15s.

LAN D TAX,— Bourdin's Land Tax An Exposition of the Land Tax.
Including the Latest Judicial Decisions, and the Changes in the Law
effected by the Taxes Management Act, &o. Fourth Edition. By
the late Fkeeekick Humpheets, Deputy Registrar of Land Tax ; and
Digests of Oases decided in the Courts by Chables C. Atchison,
Deputy Registrar of Land Tax. Royal r2mo. 1894. 7s. 6d.

Atchison's Land Tax.—Changes Effected in the Processes of Assess-
ment and Redemption by Part VI. of the Finance Act, 1896 (59 & 60
Vict. 0. 28). By Chakles C. Atchison, Deputy Registrar of Land
Tax. Royal 12mo. 1897. {A Supplement to above.) Wet, 2s. 6d.

LAND TRANSFER,— Briokdale and Sheldon's Land Transfer
Acts, 1875 and 1897.—With a Commentary on the Acta, and
Introductory Chapters explanatory of tli e Acts, and the Conveyancing
Practice thereunder ; also the Land Registry Rules, Forms, and Fee
Order, Orders in Council for Compulsory Registration, &c., with
Forms of Precedents and Model Registers, &c. By C. Foetesoue
Beickdalb, Registrar at the Land Registry, and W. R. Sheldon,
Esqrs., Barristers-at-Law. Second Edition. {In preparation.)

" Not often is a statute so carefully edited."—The Times.
" Contains not only lengthy and valuable notes and annotations on the Land

Transfer Acts and Eules, but also full and separate dissertations on the law,
procedure, and practice thereunder."

—

Law Times.

LANDLORD and TENANT.—Campbell's Ruling Cases. VoLXV.— Vide "Ruling Cases," p. 26.

Redman's Law of Landlord and Tenant,—Including the Practice
of Ejectment. Fifth Edition. By Joseph H. Redman, Esq.,
Barrister-at-Law. Demy 8vo. 1901. U. 5s.

" "VVe can confidently recommend the present edition."

—

Law Journal.
Woodfall's Law of Landlord and Tenant,

—
"With a full CoUeetion

of Precedents and Forms of Procedui-e ; containing also a collection of
Leading Propositions. Seventeenth Edition. By J. M. Lelt, Esq.,
Barrister-at-Law. Roy. 8vo. 1902. U. I8s.

" It stands pre-eminent as the chief authority amongst law books on the
subject of landlord and tenant."

—

Law Journal.

LANDS CLAUSES ACTS,—Jepson's Lands Clauses Acts; with
Decisions, Foims, and Tables of Costs. Second Edition. By J. M.
LiGHTV/oOD, Esq., Barrister-at-Law. DemySvo. 1900. U. Is.

" This "work, in its new and practically re-written form, may be described as
a handy and well-arranged treatise on the Lands Clauses Acts."

—

Solicitors*

Journal.

LAW JOURNAL REPORTS.—Edited by John Mews, Esq., Baxrister-

at-Law. Published monthly. Annual Subscription

:

—
Reports and Public General Statutes Wet, 31. is.

Reps. Stats. & Mews' Annual Digest [Issued Quarterly) Net, il. 10s.

Th in paper Edition, forming one handy Vol. for the year Net, Zl. is.

Or, without the Statutes Net, Zl.

The Law Journal weekly, 1^. extra.

LAW LIST.—Law List (The),—Comprising the Judges and Officers

of the Courts of Justice, Counsel, Special Pleaders, Conveyancers,
Solicitors, Proctors, Notaries, &c., in England and Wales; the
Circuits, Judges, Treasurers, Registrars, and High Bailiffs of
the County Courts ; Metropolitan and Stipendiary Magistrates
Official Receivers under the Bankruptcy Act, Law and Public
Officers in England, Colonial and Foreign Lawyers with their
English Agents, Clerks of the Peace, Town Clerks, Coroners, Com-
missioners for taking Oaths, Conveyancers Practising in England
under Certificates obtained in Scotland, &c., &c. Compiled, so far
as relates to Special Pleaders, Conveyancers, SoKoitors, Proctors and
Notaries, by Eenest Cleave, Controller of Stamps, and Registrar of
Joint Stock Companies, and Published by the Authority of the
Commissioners of Inland Revenue and of the Incorporated Law
Society. 1902. jVeZ, 10». 6(?.

*,* All standard Law Worlcs are Icept in Stock, in law calf and other bindings.
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LAW QUARTERLY REVIEW—Edited by Sir Feedeeiok Pollock,
Bart., D.C.L., LL.D. Vols. I.—XVIII. (with General Indices to

Vols. I. to XV.) Royal 8vo. 1885-1902. &cA, Us.

^^ Annual Suits&ription post free Vis. 6d.,net. Single numhers^ each bs,

"A little criticism, a few quotations, and a batcli of anecdotes,
aiford a sauce that makes even a quarter's law reporting amusing
reading."

—

Law Journal.
" The greatest of legal quarterly reviews . . . the series of

' Notes ' always so entertaining and illustrative, not merely of the
learning of the accomplished jurist (the Editor) but of the grace
of language with which such learning can he unfolded."

—

Law Jour.

LAWYER'S ANNUAL LIBRARY—
(1) The Annual Practice.—Snow, Bueney, and Stedtqee.

(2) The Annual Digest,

—

Mews. {Also Issued Quarterly.)

(3) The Annual Statutes.

—

Lelt.

(4) The Annual County Court Practice.

—

Shyly.
I^° Annual Subscriptions. J<'or Complete Series, as above, delivered on

the day of publication, net, 21. 5s. Nos. 1, 2, and 3 only, net, 11. 15s.

Nos. 2, 3, and 4 only, net, 11. 15s. (Carriage extra, 2s.)

Full prospectusforwarded on t

LAWYER'S COMPANION.— ri(fe "Diary."

LAWYER'S OFFICE. — The Modern Lawyer's Office: being
Suggestions for Improvements in the Organization of Law Offices

and for the adoption of certain American Appliances and Business
Methods. By A Solioiioe op the Supeeme Couet. Eoyal 12mo.
1902. 6s.

" We strongly recomniend every solicitor who attaches importance to the
organization of his office to make himself acquainted with the system explained
so clearly in this little work."

—

Law JoumaX.

LEADI NG CASES.— Ball's Leading Cases, Vide " torts."
Shirley'sSelectionof LeadingCases inthe Common Law, With

Notes. By W. S. Shieley, Esq., Barrister-at-Law. Sixth Edition.
ByKiOHAED VyATSOif,Esq., Barrister-at-Law. Demy8vo. 1900.16s.

*'A sound knowledge of common law can be gleaned from Shirley."

—

Law Notes.
" The selection is very large, though all are distinctly ' Leading Cases,' and

the notes are by no means the least meritorious part of the work.' '

—

Law Journal.
"Calculated to be of great service to students."

—

Law Students' Journal.
"Will so long as Mr. Watson remains the Editor retain its hold on the

student world."

—

Law Notes.

Warburton's Selection of Leading Cases in the Criminal Law.
With Notes. By Heney Waebueton, Esq., Barrister-at-Law.
[Founded on " Shirley's Leading Cases."] Second Edition. Demy
8vo. 1897. 10s. 6d.

" The cases have been well selected, and arranged. . . . We consider that
it will amply repay the student or the practitioner to read both the cases and the
notes."

—

Justice of the. Peace.

LEGAL INTERPRETATION.— Beal's Cardinal Rules of Legal
Interpretation.—Collected and Arranged by Edwaed Beal, Esq.,
Barrister-at-Law. Royal 8vo. 1896. 12s. Hd.

" Invaluable to the student. To those with a Umited library, or a busy
practice, it will be indispensable."

—

Justice of Peace.

LEGISLATIVE METHODS.— II bert's Legislative Methods and
Forms,—By Sir Couetenay Ilbeet, K.C.S.I., CLE., Parliamentary
Counsel to the Treasury. Demy 8vo. 1901. 16s

LEXICON,— r«« "Dictionary."

LIBEL AND SLANDER,—Odgers on Libel and Slander.—

A

Digest of the Law of Libel and Slander : with the Evidence, Pro-
cedure, Practice, and Precedents of Pleadings, both in CivU and
Criminal Cases. Third Edition. By W. Blake Odsees, LL.D., one
of His Majesty's Counsel. Royal 8vo. 1896. 11. I2s.

" The best modem book on the law of libel."—Zlaii!/ News.
" The most scientific of all our law books In its new dress this volume

is secure of an appreciative professional welcome."

—

Laiv Times.
" The general opinion of the profession has always accorded a high place to

Mr. Blake Odgers' learned work."—£aw Journal.

*^ All standard Law Works are kept in Stock, in law calf and other bindings.
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LICENSING,—Lathom's Handy Guide to the Licensing Acts.

By H. W. Lathom, Solicitor. Eoyal 12mo. 1894. 5s.

" The mass of confusing: statute and case law on this wide subject has been
most ably codified."

—

Law Times,

Talbot's Law and Practice of Licensing,—Being a Digest of the

Law regulating the Sale hy Retail of Intoxicating Liquor. With
a full Appendix of Statutes and Forma. "With Addendum containing
the decision of the House of Lords in Boulter v. Justices of Kent. By
Geoege JoiEf Talbot, Esq., Barrister-at-La-\T. 12mo. 1896. Is.M.

" His method ^ves professional men a guide to the legislation afforded by
no other book."

—

Ltiw Journal,

LOCAL AND MUNICIPAL GOVERNMENT,— Bazaigette and
Humphreys' Law relating to County Councils.—Third Edition.
By Geoege HuirPHEETS, Esq. Eoyal 8to. 1889. Is.dd.

Bazaigette and Hunnphreys' Law relating to Local and Muni-
cipal Government, Comprising the Statutes relating to Puhlio
Health, Municipal Corporations, Highways, Burial, Gas and Water,
PubMc Loans, Compulsoiy Taking of Lands, Tramways, Electric
Lighting, &c. With Addenda. By C. Noeman Bazaxgette and
G. H-OMPKEETS, Esqra., Barristers-at-Law. Sup. royal8¥o. 1888. Zl. Ss.

Chambers,— Vide "District Councils."

Humphreys.— Vide "Parish Law."

LONDON LOCAL GOVERNMENT, — Hunt's London Local
Government. The Law relating to the London County Council,
the Vestries and District Boards elected under the Metropolis
Management Acts, and other Local Authorities. By John Htjtit,

Esq., Barrister-at-Law. 2 vols. Royal 8vo. 1897. 3/. 3«.
'* This very comprehensive and well-arranged code of London Local Govern-

ment will be invaluable tn local authorities, the legal profession and others
directly interested in the subject."

—

London.
" Concise, accurate and useful."

—

Law Journal.
" We heartily recommend Mi'. Hunt's work."

—

County Council Times.

LUNACY.—Heywood and Massey's Lunacy Practice,—By AETHim
Hetwoob and Aenold Massey, SoKcitors. DemySyo. 1900. Is.&d.

*'A very useful little handbook, which contains a clear account of the piuctice
in lunacy."

—

Law Jourrial.
" An exceedingly useful handbook on lunacy practice."

—

Law Kates.
"A clear and able handbook. ... A feature of the work are the precedents

given, which have nearly all stood the test of actual practice."—iaw Times.

MAGISTRATES' PRACTICE and MAGISTERIAL LAW.— FWe
"Justice of the Peace."

MARINE INSURANCE.— ri& "Insurance."

MARITIME DECISIONS.— Douglas' Maritime Law Decisions
Compiled hy Robt. R. Dotjglas. Demy 8vo. 1888. 7s. 6d.

MARRIAGE.— Kelly's French Law of Marriage, Marriage Con-
tracts, and Divorce, and the Conflict of Laws arising there-
from. Second Edition. By Olives E.Bodington, Esq., Barrister-at-

Law, Licencie en Droit de la Faculte de Paris. Roy. 8vo. 1895. 1?. Is.

MARRIED WOMEN'S PROPERTY.— Lush's Married Women's
Rights and Liabilities in relation to Contracts, Torts, and
Trusts. By Montague Lush, Esq., Barrister-at-Law, Author of
" The Law of Husband and Wife." Royal 12mo. 1887. 5s.

MASTER AND SERVANT,—Macdonell's Law of Master and
Servant. Second Edition. ByJoHuMAODONELL, Esq.,LL.I)., M.A.,
C.B., a Master of the Supreme Court, and Edwaed A. Mitchell
IiOTES, Esq., Barrister-at-Law. {In preparation.)

MEDICAL PARTNERSHIPS.— Barnard and Stooker's Medical
Partnerships, Transfers, and Assistantships.—By William:
Babnaed, Esq., Barrister-at-Law, and G. Beeteam Stookee, Esq.,
Managing Director of the Scholastic, Clerical and Medical Associa-
tion (Limited). Demy 8to. 1895. lOj. ed.

*,* A II standard Law Worhs are kept in Stock, in law calf and other bindings.
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MERCANTILE LAW.—Smith's Compendium of Mercantile Law.
•—Tenth Edition. By John Maodonell, Esq., C.B., a Master of

the Supreme Court of Judicature, assisted by Geo. Huhpheets, Esq.,
Barrister-at-Law. 2 vols. Eoyal 8vo. 1890. 21. Is.

*' Of the greatest value to the mercantile lawyer."

—

Law Titnes.
'* One of the most scientiilc treatises extant on mercantile law."

—

Sol. Jl.

Tudor's Selection of Leading Cases on Mercantile and Maritime
Law.—With Notes. By O. D. Tudoe, Esq., Barrister-at-La-w.
Third Edition. Eoyal Svo. 1884. 11. is.

Wilson's Mercantile Handbook of the Liabilities of Merchant,
Shipowner, and Underwriter on Shipments by General Ves-
sels.—By A. WiLSOJsr, Solicitor and Notary. Eoyal 12mo. 1883. 6«.

MERCHANDISE MARKS ACT.—Payn's Merchandise Marks
Act,! 887.—ByH. Path, Barrister-at-Law. Eoyall2mo. 1888. is.&d.

" A safe guide to all who are interested in the Act."

—

Law Times.

METROPOLIS BUILDING ACTS.-Craies' London Building Act,

1894; with Introduction, Notes, and Index, and a Table showing
how the Pormer Enactments relating to Buildings have been dealt

with.—By W.F.CEAiES,Esq.,Barrister-atLaw. EoyalSvo. 1894. 5«.

MINES AND MINING.—Cockburn.— nVi'« "Coal."

MORALS AND LEGISLATION,—Bentham's Introduction to the
Principles of Morals and Legislation.—By Jeeemy Bentham,
M.A., Bencher of Lincoln's Inn. Crown 8vo. 1879. 6«. Gd.

MORTGAGE.—Beddoes' Concise Treatise on the Law of Mort-
gage.—ByW.E. Beddoes, Esq., Barrister-at-Law. 8vo. 1893. 10s.

*' "We commend the work as a reliable and useful little manual.'*—iaw
Students^ Journal.

" We can cordially recommend this work to a practitioner who likes to have
small compact hooks at hand on all subjects."

—

Lau^ Notes.

Robbins' Treatise on the Law of Mortgages, Pledges and
Hypothecations.—By L. G. Goedon Eobbins, Assisted by E. T.
Maw, Esqrs., Barristers-at-Law. Pounded on " Coote's Law of
Mortgage." 2 vols. Eoyal 8 vo. 1897. Zl.

"It is not a patched-up edition of an old work ; it is a new book, containing
of the old what is good and is still law, with the advantage of the work of a
modem editor."

—

Low Journal,
" The practising lawyer will find in detail eveiything that he can possibly

want."

—

Solicitors' Journal.
" A complete treatise on the law of mortgages."

—

Law Quarterly Review.

MOTOR CARS.—Bonner's Lawof Motor Cars, Hackney and other
Carriages.—An Epitome of the Law, Statutes, and Eegulationa.
By G. A. BoNNEE, Esq., Barrister-at-Law. Demy8vo. 1897. Ts.&d.

"The book is full of useful information, and will undoubtedlyprove of service
to those who require advice on this subject."

—

Law Times.

MUNICIPAL CORPORATIONS.— Bazalgette and Humphreys.—
Vide " Local and Municipal Government."

NAVY.— Manual of Naval Law and Court Martial Procedure;
in which is embodied Thriug's Criminal Law of the Navy, together
with the Naval Discipline Act and an Appendix of Practical
Eorms.—By J. E. E. Stephens, Esq., Barrister-at-Law, C. E.
GrETOED, Esq., C.B., Pleet Paymaster, Eoyal Navy, and E.
Haeeison Smith, Esq., Staff Paymaster, Eoyal Navy. Demy 8vo
1901. 15,;
" Well written, excellently arranged, and fully comprehensive." —Zoio Journal.
" Well up to date .... May be thoroughly relied upon."—iawi Times.

NEGLIGENCE.—Smith's Treatise on the Law of Negligence.
Second Edition. By Horace Smith, Esq., Barrister-at-Law, Editor
of "Addison on Contracts, and Torts," &c. 8vo. 1884. 12s. 6rf.

"',* All standard Law Works are kept in Stock, in law calf and other bindings.



119 & 120, CHANCERY LAKE, LONDON, W.O. 21

NISI PRIUS.—Roscoe's Digest of the Law of Evidence on the

Trial of Actions at Nisi Prius,—Seventeenth Edition. ByMAUEioB
Powell, Esq., Barrister-at-La-w. 2 vols. DemySTO. 1900. 21. 2s.

" Continues to be a vast and closely packed storeliouse of information on
practice at Nisi Priws."

—

Law Journal.
" Almost invaluable to a Nisi Priue practitioner. . . . We bave notbing

but praise for tbe new edition."

—

Law Quarterly Review.

NOTARY,—Brooke's Treatise on the Office and Practice of a
Notary of England,—With a fuU collection of Preoedents. Sixth
Edition. By jAirEsCEAHSiouN, Esq.,Barrister-at-Law. DemySvo.
1901. II. 5s.

"The book is an eminently practical one, and contains a very complete
collection of notarial precedents. The editor is to be congratulated upon the
execution of a very thorough piece of work."

—

Law Journal.

OATHS.—Stringer's Oaths and Affirmations in Great Britain and
Ireland; being a Collection of Statutes, Oasea, and Forms, with
Notes and Practical Directions for the use of Commissioners for Oaths,

and of aU Courts of Civil Procedure and Offices attached thereto. By
Feah-ois a. Steinoee, of the Central Office, Koyal Courts of Justice,

one of the Editors of the "Annual Practice." Second Edition.

Crown 8vo. 1893. is.

" Indispensable to all commissionera."

—

Solicitor^ Journal.

ORANGE RIVER,—The Statute Law of the Orange River Colony,
—Translated. Eoyal Svo. 1901. 21. 2s.

OTTOMAN CIVIL LAW,—Grigsby's Medjelle, or Ottoman Civil

Law.—Translated into English. By W. E. Geigsbt, LL.D., Esq.,

Barrister-at-Law. Demy Svo. 1895. 11. Is.

PARISH LAW,— Humphreys' Parish Councils,—The Law relating

to Parish Councils, being the Local Government Act, 1894 ; with

an Appendix of Statutes, together with an Introduction, Notes, and

a Copious Index. Second Edition. By Geoeoe Humpheets, Esq.,

Barrister-at-Law, Author of '

' The Lawrelating to Comity Councils,"

&o. Eoyal Svo. 1895. 10s.

Steer's Parish Law. Being a Digest of the Law relating to the

Civil and Ecclesiastical Government of Parishes and the Belief of the

Poor. Sixth Edition. By W. H. Maonaitaea, Esq., Assistant

Master of the Supreme Court, Registrar of the Court constituted

under the Benefices Act, 1898. Demy Svo. 1899. U
" Of great sendee both to lawyers and to parochial of&cei«."

—

Solicitors' Jour.
" A most useful book of reference on all matters connected with the parish,

both civil and ecclesiastical."

—

Law Journal.

PARTNERSHIP.— Pollock's Digest of the Law of Partnership.

Seventh Edition. With an Appendix of Forms. By Sir Febdeeick

Pollock, Bart., Barrister-at-Law, Author of "Principles of Con-

tract," "The Law of Torts," &c. DemySvo. 1900. 10s.
'* Of the execution of the work we can speak in terms of the highest praise.

The lanf^uage is simple, concise, and clear."

—

Law Magazine.
" Prinseworthy in design, scholarly and complete in execution."

—

Sat. Review.

PATENTS.—Campbell's Ruling Cases, Vol, XX.— Vide "RuHng
Cases," p. 26.

, .„ .

Edmunds on Patents,—The Law and Practice of Letters Patent for

Inventions. By Lewis Edmunds, Esq., K.C. Second Edition. By
T. M. Stevehs, Esq., Barrister-at-Law. Eoy. 8vo. 1897. 1?. 12s.

" We have nothing but commendation for the book."

—

Solicitors' Journal.
" It would be difficult to make it more complete."

—

Law Times.

Edmunds' Patents, Designs and Trade Marks Acts, 1883 to

1888 Consolidated with an Index. Second Edition. By Lewis
Edmunds, Esq., K.C, D.Sc, LL.B. Imp. Svo. 1895. mt2s.6d.

Gordon's Monopolies by Patents and the Statutable Remedies
available to the Public, By J. W. Gokdon, Esq., Barrister-at-

Law. Demy Svo. 1897. 18s.

"Must take a unique place in our legal literature."

—

Law Times.

Gordon's Compulsory Licences under the Patents Acts, By
J. W. GoEDON, Esq., Barrister-at-Law, Author of " Monopolies by
Patent." Demy Svo. 1899. 15s.
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PAT ENTS

—

continued.

Johnson's Patentees' Manual,—A Treatise on the Law and

Practice of Patents for Inventions. Sixth Edition. By James John-

son, Esq., Barrister-at-Law ; and J. Hbney Johnson, Solicitor and

Patent Agent. DemySvo. 1890. 10s. 6d.

Johnson's Epitome of Patent Laws and Practice. Third Edition.

Crown 8to. 1900. Net, 2s. dd.

Morris's Patents Conveyancing.—Being a Collection of Precedents

in Conveyancing in relation to Letters Patent for Inventions.

With Dissertations and Copious Notes on the Law and Practice. By
EoBEET MoEEis, Esq., Barrister-at-Law. Royal 8vo. 1887. 1?. 5s.

Thompson's Handbool< of Patent Law of all Countries.—By
"Wm. p. Thompson. Twelfth Edition. 12nio. 1902. Net, 2s. &d.

Thompson's Handbook of British Patent Law. Eleventh Edition.

12mo. 1899. Net, 6d.

PAWNBROKING.—Attenborough's Law of Pawnbroking, with

the Pawnbrokers Act, 1872, and the Factors Act, 1889, and
Notes thereon, By Chaeles L. Attenboeouoh, Esq., Barrister-

at-Law. Post 8vo. 1897. Net, 3s.

PLEADING.— Bullen and Leake's Precedents of Pleadings, with

Notes and Eules relating to Pleading. Fifth Edition. Beviaed and
Adapted to the Present Practice in the Queen's Bench Division of

the High Court of Justice. By Thoiias J. BuuiEN, Esq., Barrister-

at-Law, Cteil Dodd, Esq., K.C., and C. "W. Cliffoed, Esq., Bar-

rister-at-Law. Demy8vo. 1897. IZ- 18s.

" The standard work on modem pleading."

—

Law Journal.
" A very large miinber of precedents are collected together, and the notes are

full and clear."

—

Law Times.
" The Editors have in every way preserved the high standard of the work,

and brought it down to date effectively and conscientiously."—-La«' Magazine.

Odgers' Principles of Pleading, Practice and Procedure in Civil

Actions in the High Court of J ustice.—Fifth Edition. By "W.

Blase Odqees, LL.D., K.C, Recorder of Plymouth, Author of "A
Digest of the Law of Libel and Slander." DemySvo. {Nearly ready.)

" The student or practitioner who desires instruction and practical guidance
in our modem system of pleading cannot do better than possess himself of

3ilr. Odgers' book."

—

Law Journal.
" Includes a careful outline of the procedure in an ordinary action at law.

This sltetcb will be of the utmost value to students, and ought to win the ap-
proval also of examining bodies, as it is remarkably free from any adaptability to

the purposes of the mere crammer."

—

Literature.
" Of immense assistance to junior counsel."

—

Law Notes.
" Terse, cleai' and pointed."

—

Law Quarterly Review.

POISONS.—Reports of Trials for Murder by Poisoning.—With
Chemical Introductions and Notes. By G-. Latham Beowne, Esq.,

Barrister-at-Law, andC. G. Stewaet, Senior Assistant in the Labo-
ratory of St. Thomas's Hospital, &c. Demy 8vo. 1883. 12s. &d.

POWERS,— Farwell on Powers,—A Concise Treatise on Powers.
Second Edition. By Geobge Faewexl, Esq., Q.C. (now a Justice

of the High Court), assisted by W. R. Sheldon, Esq., Barrister-

at-Law. Royal 8vo. 1893. II. 5s.

PRI NCI PAL AN D AG EN T.—Wright's Law of Principal and Agent.
By E. Blackwood WEiofiT, Esq., Barrister-at-Law. Second Edition.

DemySvo. 1901. ISs.
" Clearly arranged and clearly written."

—

Law Times.
"May with confidence be recommended to all legal practitioners as an accu-

rate and handy text book on the subjects comprised in it."

—

Solicitors' Journal.
" An excellent book."— Law Qunrterly lievieiv, April, 1902.

PRIVY COUNCIL LAW.—Wheeler's Privy Council Law; ASynop-
sis of all the Appeals decided by the Judicial Committee (including
Indian Appeals) from 1876 to 1891. Together with a precis of the
Cases from the Supreme Court of Canada. By Geoege Wheelee,
Esq., Barrister-at-Law, and of the Judicial Department of the Privy
Council. Royal 8vo. 1893. II. lis. &d.

%* All standard Law Woi'les are leept in Stock, in law calf and other hindinps.
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PROBATE,—Nelson's Handbook on Probale Practice (Non-Con-
tentious), with Rules, Forms, Costs, and General Instructions

to Solicitors and tiieir Assistants in Extracting Grants of

Probate and Administration (in the High Court of Justice,

I reland).—By Howakd A. Nelson, Esq., Barrister- at-Law, District

Probate Registrar, Londonderry. Demy 8vo. 1901. 12s. 6d.

Powles and Oakley's Law and Practice relating to Probate and
Administration, By L. D. Po-wuBa, Barrister-at-La-w, and T. W.
H. Oaklet, of the Probate Registry. (Being a Third Edition of

"Browne on Probate.") Demy 8vo. 1892. 1?. 10s.

PROPERTY.—>Se« also " Real Property."

Raleigh'sOutlineoftheLawof Property,—Demy 8vo. 1890. 7s.6d.

Strahan's General View of the Law of Property,—Third Edition.

By J. A. Steahan, assisted by J. Sinclaie Baxtkb, Esqrs., Barris-

ters-at-Law. Demy 8vo. 1901. 12«. 6d.
" The student wiU not easily find a better general view of the law of property

than that which is contained id this book."

—

Solicitors' Jourruil.
" TVe know of no better book for the class-room."

—

Law Times,

PUBLIC MEETINGS.—Chambers' Handbook for Public Meet-
ings, including Hints as to the Summoning and Management of

them. Second Edition. By GtEoegk F. Chambebs, Esq., Barrister-

at-Law. Demy 8to. 1888. Jfet, Is. 6d

QUARTER SESSIONS,—&e " Criminal Law."

RAILWAY RATES,—Darlington's Railway Rates and the Carriage
of Merchandise by Railway; including the Provisional Orders of

the Board of Trade as sanctioned by Parliament, containing the

Classification of Traffic and Schedule of Maximum Rates and Charges
applicable to the Railways of Q-reat Britain and Ireland. By H. R.
Dakustoton, Esq., Barrister-at-Law. Demy 8vo. 1893. 1^. 5s.

RAILWAYS,— Browne and Theobald's Law of Railway Com-
panies,—Being a Collection of the Acts and Orders relating to

Railway Companies in Great Britain and Ireland, with Notes of all

the Cases decided thereon. Third Edition. By J. H. Balfotje

Beowot:, Esq., one of His Majesty's Counsel, and Eeanz Baipoue
Beowne, Esq., Barrister-at-Law. Royal 8to. 1899. 21. 2s.

** Contains in a very concise form the whole law of railways."

—

The Times.
" It is difdcult to find in this work any subject in connection with railways

which is not dealt with."

—

Law Times.
" Practitioners who require a comprehensive treatise on railway law will find it

indispensable."—iaio Journal.

RATES AND RATING.—Castle's Law and Practice of Rating,—
Third Edition. By Edwaed Jameb Castlb, Esq., one of His
Majesty's Counsel. Demy Svo. 1895 U. 5«.

<'A sure and safe guide."

—

Law Magazine.

"A compendious treatise, which has earned the goodwill of the Profession on
account of its conciseness, its lucidity, and its accuracy."

—

Law Times.

Chambers' Law relating to Local Rates; comprising the Statutes

in fuU and a Digest of 718 Cases. Second Edition. By G. F.
Chambees, Esq., Barrister-at-Law. Royal 8vo. 1889. 10s. 6d.

REAL PROPERTY,—Carson's Real Property Statutes, with Notes
of decided Cases, comprising, among others, the Statutes relating to
Prescription, Wills, Trustees, Conveyancing, Settled Lands, Parti-

tion, Married Women's Property, Limitation of Actions and Suits.

Being a Tenth Edition of Shelford's Real Property Statutes. By
T. H. Caeson, Esq., K.C., and H. B. Bompab, Esq., Barristers-at-

Law. Royal 8vo. 1902. 35s.
" Absolutely indispensable to conveyancing and equity lawyers."
" The labours of the editor and assistant-editor must have been immense, and

the congratulation'! of both branches of the profession on the production of such
a useful work, so skilfully prepared, are earned by both editors and publishers."—
Law Notes.

*^* All standard La/w Works are fcept in Stoch, in law calf and other bindings.



24 STEVENS AND SONS, LIMITED,

REAL PROPERTY—continued.

De Villier's History of the Legislation concerning Real and
Personal Property in England during the Reign of Queen
Victoria.—Crown 8vo. 1901. 3s. 6ii.

Digby's History of the Law of Real Property. Fifth Edition.

Demy 8to. 1897. 12». 6<*-

Lightwood's Treatise on Possession of Land ; -with a chapter on

the Real Property Limitation Acta, 1833 and 1874.—By John M.
LiaarwooD, Esq., Barrister-at-Law. Demy 8vo. 1894. 15s.

Maclaurin's Nature and Evidence of Title to Realty, A His-

torical Sketch. By Kiohaed C. Maolauein, Eso., of Lincoln's Inn.

Demy 8vo. 1901. 10s. 6d.

Shelford's Real Property Statutes,—Fi& " Carson."

Smith's Real and Personal Property.—A Compendium of the Law
of Eeal and Personal Property, primarily connected with Con-

veyancing. Designed as a Second Book for Students, and as a

Digest of the most useful learning for Practitioners. Sixth Edition.

By the Axjthob and J. Tetjstbam, LL.M., Barrister-at-Law. 2 vols.

Demy 8vo. 1884. 2?. 2*.

" A book which he (the student) may read over and over again with profit and
pleasure."

—

Law Times.
" Will be found of very great service to the practitioner."—SoJicifors' Journal.
" A reaUy useful and valuable work on our system of Conveyancing."

—

Law
Students* Journal.

Strahan.— Vide " Property."

R EG I STRAT IO N ,— Rogers.— Fiifc "Elections."

Fox and Smith's Registration Cases. (1886—1895). Eoyal 8vo.

Calf, net, 21. 10s.

Smith's (C. Lacey) Registration Cases. Part I. (1895-96).

Jfet, 6s. 6d. Part II. (1896), 5s. Part III. (1897), 4s. Part IV.

(1898-9), 6s. Part V. (1899-1900), 4s. Part VI. (1900-1901), 4s. 6d.

Lawson's Notes of Decisions under the Representation of the
People Acts and the Registration Acts,—By Wm. Lawson,
Barrister-at-Law. Demy8vo. 1894. 24s.

Ditto, ditto, for 1894, 1895, 1896 and 1897. Hack net is. 6d.

Ditto, ditto, for 1898. Net, 7s. 6d.

Ditto, ditto, for 1899. Net, 4s. 6d.

Ditto, ditto, for 1900. Net, is. 6d.

Ditto, ditto, for 1901. Net, is. U.

REQUISITIONS ON TITLE.— Dickins.— r«« "Conveyancing."

RIVERS POLLUTION.—Haworth's Rivers Pollution.—The Statute

Law relating to Rivers Pollution, containing the Rivers Pollution

Prevention Acts, 1876 and 1893, together with the Special Acts in

force in the West Riding of Yorkshire and the County of Lancaster.

By Chaeles Joseph Hawoeth, SoUcitor, B.A. (Cantah.), LL.B.
(London). Royal 12mo. 1897. 6s.

ROMAN LAW.—Abdy and Walker's Institutes of Justinian, Trans-
lated, with Notes, by J. T. Abdy, LL.D., and the late Betan Walkee,
M.A., LL.D. Crown 8vo. 1876. 16s.

Abdy and Walker's Commentaries of Gaius and Rules of Ulpian,
With a Translation and Notes, hy J. T. Abdy, LL.D. , late Regius
Professor of Laws in the University of Cambridge, and the late

Betan WAiKEE, M.A., LL.D. New Edition by Beyan Waikeb.
Crown 8vo. 1885. 16s.

! kept in Stock, in law calf and other bindings.



119 & 120, OHANCEEY LANE, LONDON, W-O. 25

ROMAN VA^—continued.

Buckler's Origin and History of Contract in Roman Law down
to the end of the Repubfioan Period. By W. H. BnoKiBE,
B.A., IiL.B. Post 8vo. Second Edition. [In the press.)

Goodwin's XII. Tables,—By Fbkdeeiok Goodwin, LL.D. London.
Koyal 12mo. 1886. 3s. 6rf.

Greene's Outlines of Roman Law.—Consisting chiefly of an
Analysis and Summary of the Institutes. For the use of Students.

By "T. WHrrooMBE Geeenb, Barrister-at-law. Fourth Edition.
Foolscap 8vo. 1884. 7«. 6rf.

Grueber's Lex Aquilia,—^The Roman Law of Damage to Property;
being a Commentary on the Title of the Digest " Ad Legem Aqui-
liam" (ix. 2). With an Introduction to the Study of the Corpus
luris CiTiliB. ByEEwraGrBTJKBEE.Dr. Jur.,M.A. 8to. 1886. 10s.6d.

Holland's Institutes of Justinian,—Second Edition. Extra fcap.

8vo. 1881. 6»,

Holland and Shadwell's Select Titles from the Digest of Jus-
tinian.—Demy 8vo. 1881. 14*.

Holland's Gentilis Alberici, LCD,, l,C.P.R,, de lure Belli

Libri Tres.—Edidit T. E. HoLiiAOT, LCD. SmaU 4to., half-

morocco. \l. 1>.

Monro's Digest IX, 2, Lex Aquilia, Translated, with Notes, by
C. H. MoNEO, M.A. Crown 8vo. 1898. 5s.

Monro's Digest XIX. 2, Locati Conducti. Translated, with Notes,

by C. H. MoNEO, M.A. Crown 8to. 1891. 6s.

Monro's Digest XLVII, 2, De Furtis, Translated, with Notes, by
C. H. MoNEO, Jil.A. Crown 8vo. 1893. as.

Monro's Digest XLI, 1, De Adquirendo Rerum Dominio, Trans-

lated, with Notes, by C, H. Moneo, M.A. Crown 8vo. 1900. 5».

Movie's Imperatoris Justinian! Institutiones.—Third Edition.

2 vols. Demy 8vo. 1896. 11. 2s.

Poste's Elements of Roman Law,—By Gains. With a Translation

and Commentary. Third Edition. By Edwaed Pobtb, Esq.,

Barrister- at-Law. Demy 8vo. 1890. 18s.

Roby's Introduction to the Study of Justinian's Digest, con-

taining an account of its composition and of the Jurists used or

referred to therein. By H. J. Robt, M.A. Demy 8vo. 1886. 9s.

Roby's Justinian's Digest,—Lib. VII., Tit. I. De Usufructu, with

a Legal and PhUologioal Commentary. By H. J. Kobt, M.A.
Demy 8to. 1884. 9s.

Or the Two Parts complete in One Volume. Demy 8vo. 18s.

Sohm's Institutes of Roman Law.—Second Edition. Demy 8to.

1901. 18s.

Walker's Selected Titles from Justinian's Digest.—Annotated by
the late Betan Waxkeb, M.A., LL.D.
Part I. Mandati vel Contra. Digest xvn. i. Crown 8vo. 1879. 6s.

Part III. De Condictionibns. Digest xn. 1 and 4—7, and
Digest xm.l—3. Crown 8vo. 1881. 6s.

Walker's Fragments of the Perpetual Edict of Salvius Julianus.
Collected and annotated by Beyan Waikee, M.A., LL.D. Crown
8to. 1877. 6s.

Whewell's Grotius de Jure Belli et Pads, with the Notes of Bar-
beyrac and others ; accompanied by an abridged Translation of the
Text, by W. Whewbix, D.D. 3 vols. Demy 8vo. 1853. 12s.

%* All standard Law Works are kept in Stocky in law calf and otjier iifzdims.
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RULING CASES,— Campbell's Ruling Cases.—Arranged, An-
notated, and Edited by Eobeet Campbell, of Lincoln's Inn, Esq.,

Barrister-at-Law, Advocate of the Sootoli Bar, assisted by other

Members of the Bar. With American Notes by Ikvinq BBCWrra,

formerly Editor of the American Eeports, and the Hon. Leonard A.
Jones, A.B., LL.B. (Harv.). Eoyal 8vo. 1894-1902. Balf vellum,

gilt top. Complete in XXVI. Volumes. Price for the set, net, 251.

\* The Volumes sold separately, net, each 1?. 5s.

I.—Abandonment—Action.

II.—Action—Amendment.
III.—Ancient Light— Banker.

.

IV.- Banl<ruptoy— Bill of Lading.

v.—Bill of Sale—Conflict of Laws.

VI.—Contract.
VII.—Conversion—Counsel.

VIII.—Criminal Law—Deed.

IX.—Defamation — Dramatic and

Musical Copyright.

X.—Easement— Estate.

XI.—Estoppel— Execution,
XII.—Executor—Indemnity.

XIII.—Infant—Insurance.

XIV.—Insurance— Interpretation,

XV.—Judge—Landlord and Tenant.

XVI.—Larceny—Mandate.

XVII.—Manorial Right-Mistake.

XVIII.—Mortgage—Negligence.
XIX.—Negligerjoe—Partnership.
XX.—Patent.
XXI.—Payment—Purchase for Value

without Notice.

XXII.—Quo Warranto—Release,
XXIll.—Relief—Sea.
XXIV.—Search Warrant—Telegraph.
XXV.—Tenant—Wills.

XXVI.—Table of Cases ; Index.

Plan of the Woek.

AH the useful authorities of English Case Law, from the earliest period

to the present time, on points of general application, are collected and

arranged in alphabetical order of subjects.

The matter under each alphabetical heading is arranged in sections, in

an order indicated at the commencement of the heading. The more im-

portant and Ruling Cases are set forth at length, subject only to abridg-

ment wliere the original report is unnecessarily diffuse. The effect of

the less important or subordinate cases is stated briefly in the Notes.

The aim of the Work is to furnish the practitioner with English Case

Law in such a form that he will readily find the information he requires

for ordinary purposes. The Ruling Case will inform him, or refresh his

memory, as to the principles ; and the Notes will show in detail how the

principles have been applied or modified in other cases.

EXTBACTS PBOM PbEBS NoTIOES.
"A CycIopsecLia of law .... most ably executed, learned, accurate, clear,

concise ; but perhaps its chief merit is that it impresses on us what the practising
Enghsh lawyer is too apt to forget— that English law really is a body of prin-
ciples."

—

Thv British Review.
" One of the most ambitious, and ought to be, "when it is complete, one of the

most generally useful legal works which the present century has produced.'*

—

Literature.
" A perfect storehouse of the principles established and illustrated by our

case law and that of the United States."

—

Law Times.
*' The general scheme appears to be excellent, and its execution reflects the

greatest credit on everybody concerned. It may, indeed, be said to constitute,
for the present, the high-water mark of the science of book-making."

—

Sat. Bev.
" A work of unusual value and interest. . . . Each leading case or group

of cases is preceded by a statement in bold type of the rule which tiiey are quoted
as establishing. The work is happy in conception, and this fii-st volume shows
that it will be adequately and successfully carried out."

—

Solicitors' Journal.
"The English Ruling Cases seem generally to have been well and carefully

chosen, and a great amount of work has been expended. . . . Great accuracy
and care are shown in the preparation of the Notes."

—

Law Quarterly Review.
"The Series has been maintained at a high level of excellence."

—

The Times.

*^* AU standard law Works are hept in Stock j in law calf andother bindings..
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SALES.—Blackburn on Sales, A Treatise on the Effect of the Con-

tract of Sale on the Legal Rights of Property and Possesaion in

Goods, Wares, and Merchandise. By Lord Blaokbubn. 2nd Edit.

By J. C. Graham, Esq.,Barri8ter-at-Law. Royal 8to. 1885. 11. U.

" "We have no hesitation in saying- that the work has been edited with re-

markable ability and success."

—

Law Quarterly Beview.

SALVAGE.—Kennedy's Treatise on the Law of Civil Salvage.—By
"William R. Kennedy, Esq., Q.C. (nowa Justice of the High Court).

Royal 8vo. 1891. 12s.

" The best work on the law of salvage. It is a complete exposition of the

subject, and as such is accurate and exhaustive."

—

Lavj Times.

SHERIFF LAW.—Mather's Compendium of Sheriff and Execu-
tion Law, Second Edition. By Philip E. Mathee, Solicitor and
Notary, formerly Under-Sheriff of Newcastle-on-Tyne. Royal 8vo.

(Ifearly ready.)
" "We think that this book will be of very great assistance to any persons who

may fill the positions of high sheriff and under-sheriff from this time forth. The
whole of the legal profession will derive great advantage from having this

volume to consult."

—

Law Times.

SHIPPING,—Carver.—rj&" Carriers."

Marsden's Digest of Cases relating to Shipping, Admiralty,
and Insurance Law, down to the end of 1897.—By Reoinald
G. Maesden, Esq., Barrister-at-Law, Author of "The Law of

Collisions at Sea." Royal 8vo. 1899. U. 10s.

Pulling's Merchant Shipping Act, 1894.— With Introduction,

Notes, and Index. By Axexandek Pullino, Esq., Barrister-at-

Jjaw. Royal 8vo. 1894. Net 6s.

Pulling's Shipping Code; being the Merchant Shipping Act, 1894

(57 & 58 "Vict. u. 60). With Introduction, Notes, Tables, Rules,

Orders, Forms, and a PuU Index.—By Alexajtoeb Pullino, Esq.,

Barrister-at-La-w. Royal 8to. 1894. Net Is. 6d.

Temperley's Merchant Shipping Act, 1894 (57 & 58 Vict,

c. 60). With an Introduction ; Notes, including all Cases decided

under the former enactments consolidated in this Act ; a Comparative

Table of Sections of the Eormer and Present Acta ; an Appendix of

Rules, Regulations, Forms, etc., and a Copious Index.—By Robeet
Tempeelet, Esq., Barrister-at-Law. Royal 8vo. 1895. li!. 6s.

'* A full, complete, and most satisfactorywork."

—

Law Quarterly Review.

"A monument of well-directed industry and knowledge durected to the

elucidation of the most comprehensive and complicated Act."

—

Law Journal.

SLANDER.—Odgers.— Vide "Libel and Slander."

SOLICITORS.—Cordery's Law relating to Solicitors of the
Supreme Court of Judicature. With an Appendix of Statutes

and Rules, the Colonial Attomies Relief Acts, and Notes on Appoint-
ments open to Solicitors, and the Right to Admission to the Colonies,

to which is added an Appendix of Precedents. Third Edition. By
A. CoEDBET, Esq., Barrister-at-Law. Demy 8vo. 1899. 11. Is.

" The leading authority on the law relating to solicitors."

—

Law Journal.
*'A complete compendium of the law."

—

Law Times.
*' Thoroughly up to date in every respect,"

—

Law Quarterly Review.

Turner.— Vide "Conveyancing" and "Vendors and Purchasers."

SPECIFIC PERFORMANCE,— Fry's Treatise on the Specific
Performance of Contracts. By the Right Hon. Sir EdwaedFet.
Fourth Edition. By W. D. Rawlins, Esq., K.O. Royal 8vo.

[In the press.)

*^ All standard Law Works are kept in Stock, in law calf and other bindings.
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STAMP LAWS.—Highmore's Stamp Laws.—^Being the Stamp Acts
of 1891 : with the Acts amending and extending the same, in-

cluding the Finance Act, 1902, together with other Acts imposing
or relating to Stamp Duties, and Notes of Decided Cases ; also an
Introduction, and an Appendix containing Tables showing the com-
parison with the antecedent Law. Second Edition. By NathanieIi
Joseph Hiqhmoee, Assistant-Solicitor of the Inland Revenue. Demy
8vo. 1902. 10s. &d.

"Will be found of the greatest use to soUeitors, the officers of companies, and
all men of business."

—

Law Journal,

"A very comprehensive volume, fulfilling every requirement. . . . The
various notes to the sections of the several Acts incorporated in the volume are
fully and accurately set out, the points of the decided cases clearly expressed,
and the effect and object of the enactment indicated ; and what must be of

especial value to the practitif^ner, the practice at Somerset House with regard
to all matters coming before that institution is stated."

—

Justice of the Peace.
" Mr. Highmore's ' Stamp Laws * leaves nothing undone."

—

The Civilian.

STATUTE LAW.—Wilberforce on Statute Law. The Principles

which govern the Construction and Operation of Statutes. By E.
WrLEEEPOBCE, Esq., a Master of the Supreme Court. 1881. 18s.

STATUTES, and vide " Acts of Parliament."
Chitty's Statutes.—The Statutes of Practical Utility, from the

earliest times to 1901 inclusive. Arranged in Alphabetical and
Chronological Order ; with Notes and Indexes. Fifth Edition. By
J. M. Lely, Esq., Barrister-at-Law. Royal 8to. Complete with

Index. In 14 Volumes. 1894-1901. 161. 15s.

The Supplementary Volume, 1895 to 1901. Consolidated

with Index. By J. M. Lelt, Esq. May be had separately.

21. 2s.

"To those who already possess 'Chitty's Statutes' this new volume is

indispensable."—Xa«i Kotes, June, 1902.

The Annual Supplements. Separately:—1895,5s. 1896,10s.

1897, 6s. 1898, 7s. Sd. 1899, 7s. 6d. 1900, 7s. 6d. 1901, 7s. 6d.

"It is a book which no public library should be without."

—

Spectator.

"A work ofpermanent value to the practising lawyer."

—

Solicitors^

Journal.

"The profession will feel grateful both to the editor and the
publishers of a work which will be found of the highest value."

—

law Journal.

" A legal work of the very highest importance. . . . Few besides
lawyers will, we suspect, realise the amount of work which such an
undertaking involves to the editor, who appears to have spared no
pains to give a clear, orderly, and methodical character to the com-
pilation."

—

Daily News.

"This collection has fulfilled a purpose of usefulness only to be
understood by those who are acquainted with the amazing com-
plexity of English statute law, with its bewildering incoherence
and painful heterogeneity."

—

Pall Mall Gazette.

" Indispensable in the library of every lawyer."

—

Saturday Review

.

"To all concerned with the laws of England, Chitty's Statutes of
Practical Utility are of essential importance, whilst to the practising
lawyer they are an absolute necessity."—iaw Times.

"It is apparently the belief of some popular novelists that
lawyers in their difficulties still uniformly consult daily Coke upon
Littleton and flackstone. Those who know better are aware that
the lawyer's Bible is the ' Statutes of Practical Utility '—that they
are his working tools, even more than accredited text-books or
' authorised reports.' Itlore than one judge has been heard to say
that with the ' Statutes of Practical Utility ' at his elbow on the
bench he was apprehensive of no difficulties which might arise."

—

The Times.

*„* All standard Law Works are kept in Stock, in law calf and other hindings.
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SUCCESSION,—Holdsworth and Viokers' Law of Succession,
Testamentary and Intestate. Demy 8vo. 1899. 10s. 6d.

SUMMARY CONVICTIONS.— Paley's Law and Practice of Sum-
mary Convictions under the Summary Jurisdiction Acts,

1848—^1884i including Proceedings Preliminary and Subse-
quent to Convictions, and the Responsibility of Convicting
Magistrates and their Officers, with the Summary Jurisdic-
tion Rules, 1886, and Forms.—Seventli Edition. By W. H.
Maonamaea, Esq., Barrister-at-Law. Demy Svo. 1892. 11. 4s.

TAXPAYERS' GUI DES.— F«fo "House," "Income," & "Land Tax."

THEATRES AND MUSIC HALLS,—Geary's Law of Theatres
and Music Halls, including Contracts and Precedents of

Contracts,—By W. N. M. Gbaet, J.P. With Historical Introduc-
tion. By Jamkb Williams, Esqrs., Barristers-at-Law. 8to.

1885. 6s.

TITLE.—Jackson and Gosset.— ri<fe " Investigation of Title."

TORTS,—Addison on Torts,—A Treatise on the Law of Torts; or

Wrongs and their Remedies. Seventh Edition. By Hobaob
Smith, Esq., Bencher of the Inner Temple, Metropolitan Magis-
trate, and A. P. Peboeval Keep, Esq., Barrister-at-Law. Royal 8vo.

1893. 11. 18».

"As an exhaustive digest of all the cases which are likely to be cited in
practice it stands without a rival."

—

Law Journal.

" As now presented, this valuable treatise must prove highly acceptable to
judges and the profession."

—

Law Times.

" An indispensable addition to every lawyer's library."

—

Law Magaxiru.

Ball's Leading Cases on the Law of Torts, with Notes. Edited
by W. E. Ball, LL.D., Esq., Barrister-at-Law, Author of "Prin-
ciples of Torts and Contracts." Royal Svo. 1884. i;. Ij.

Bigelow's Elements of the Law of Torts,—A Text-Book for

Students. By Melville M. Bioblow, Ph.D., Lecturer in the Law
School of the University of Boston, U.S.A. Crown 8vo. 1889. 10s. ^d.

innes' Principles of the Law of Torts.—By L. 0. Innes, lately one
of the Judges of the High Court, Madras, Author of " A Digest of

the Law of Easements." Demy Svo. 1891. lOs. Od.

**A useful addition to any law library."

—

Law Quarterly Jieview.

Pollock's Law of Torts: a Treatise on the Principles of Obligations
arising from Civil Wrongs in the Common Law. Sixth Edition.

By Sir rBEDEEioK Pollock, Bart., Barrister-at-Law. Author of
"Principles of Contract," " A Digest of the Law of Partnership,"
&c. Demy Svo. 1901. 11. 6s.

" Concise, logically arranged, and accurate."

—

Law Times.

'* Incomparably the best work that has been written on the subject."^
Literature.

"A book which is well worthy to stand beside the companion volume on
'Contracts.* Unlike so many law-books, especially on this subject, it is no mere
digest of cases, but bears the impress of the miad of the writer from beginning
to end."

—

Law Jouriial.

" The work is one ' professing to select rather than to collect authorities,' but
the leading cases on each branch of the subject will be found ably dealt with.
A work bearing Mr. Pollock's name requires no recommendation. If it did, we
cotild heartily recotomend this able, thoughtful, and valuable book .... as a
very successful and instructive attempt to seek out and expound the principles
of duty and liability underlying a branch of the law in which the Scottish
and English systems do not materially iaSei."—Journal of Jurisprudence.

%* All standard Law Works are kejat in Stock, in law calf and other hmdmgt.
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TRADE MARKS,—Sebastian on the Law of Trade Marks and
their Registration, and matters connected therewith, inoluding a
chapter on Goodmll ; the Patents, Designs and Trade Marks Acts,
1883-8, and the Trade Marks Kules and Instructions thereunder

;

with Forms and Precedents; the Merchandize Marks Acts, 1887-94,
and other Statutory Enactments ; the United States Statutes, 1870-82,

and the Rules and Forms thereunder ; and the Treaty with the United
States, 1877. By Lewis Boyd Sbbastiait, Esq., Barrister-at-Law.
Fourth Edition. By the Author and Haeby Baibd HEmnNa, Esq.,
Barrister-at-Law. Eoyal 8vo. 1899. 11. IDs.

" Stands alone as an authority upon the law of trade-marks and their regis-

tration."

—

Law Journal.
*' It is rarely we come across a lawbook which embodies the results of years

of careful investigation and practical experience in a branch of law, or that
can be unhesitatingly appealed to as a standard authority. This is what can be
said of Mr, Sebastian's book."

—

Solicitors^ Journal.

Sebastian's Digest of Cases of Trade Mark, Trade Name,
Trade Secret, Goodwill, &o,, decided in the Courts of the United
Kingdom, India, the Colonies, and the United States of America.
ByLEWiBBoTDSEBASTiAN,EBq., Barrister-at-Law. 8vo. 1879. \l.\».

" "Will be of very great value to all practitioners who have to advise on matters
connected with trade marks."

—

Solicitors^ Journal.

TRAMWAYS.—Sutton's Tramway Acts of the United Kingdom;
with Notes on the Law and Practice, an Introduction, including the

Proceedings before the Conunittees, Decisions of the Referees with
respect to Locus Standi, and a Summary of the Principles of Tramway
Rating, and an Appendix containing the Standing Orders of Par-
liament. Rules of the Board of Trade relating to Tramways, &c.

By Henet Sutton, Esq., Barrister-at-Law. Third Edition, including

the Light Railways Acts. By Geokge S. Robeetson, Esq., Bar-
rister-at-Law. {In preparation.)

TRANSVAAL.—The Statute Law of the Transvaal. Translated.
Royal 8vo. 1901. 21. 2s.

TRUSTS AND TRUSTEES,— Ellis' Trustee Act, 1893, inoluding

a Guide for Trustees to Investments. By Aethtte Lee Ellis, Esq.,
Barrister-at-Law. Fifth Edit. Roy. 12mo. 1894. 6».

Godefroi's Law Relating to Trusts and Trustees.—SecondEdit.
By Hehey Godeeeoi, of Lincoln's Inn, Esq., Barrister-at-Law.
Royal 8vo. 1891. 11. 12*.

VENDORS AND PURCHASERS,— Dart's Vendors and Pur-
chasers.—A Treatise on the Law and Practice relating to Vendors
and Purchasers of Real Estate. By the late J. Heney Daet, Esq.,
one of the Six Conveyancing Counsel of the High Cojirt of Justice,

Chancery Division. Sixth Edition. By the late William Baebbe,
Q.C.,Riohaei)Bijei>onHaldaio;,K.C., andWilliamRobbetSheldon,
Esq., Barrister-at-Law. 2 vols. Royal 8vo. 1888. 3/. 15«.

*^* A new Edition under the Editorship of Benjamin Lennaed Ckeeet,
Esq., Barrister-at-Law, is in preparation.

Farrer's Precedents of Conditions of Sale of Real Estate, Re-
versions, Policies, &c. ; with exhaustive Footnotes, Introductory
Chapters, and Appendices.—By Feedeeiok Edwaed Faeeee, Esq.,
Barrister-at-Law. Royal 8vo. 1902. 16s.

" Mr. Farrer has written a rare thing—a new book which will be of real value
in a conveyancer's library. . . . We venture to predict that this book will be
popular."

—

Law Journal^ June 7, 1902.
*' The Precedents are very niunerous and complete, and are accompanied by

copious notes. The book is cordially commended to the notice of all interested
in conveyancing."

—

Law fitudents' Journal^ June, 1902.
"The work, while sufficiently elementary to be of extreme use to studentsand

young practitioners, will also be very serviceable to the more experienced. The
notes are essentially practical and are evidently largely derived from experience,
and the forms are adapted to recent decisions. Mr. Farrer's book strikes a new
vein, and deserves—and will no doubt secure—the support of the profession."

—

Law Times, May 24, 1902.
"Mr. Farrer is evidently master of bis subject, and his notes and forms are

entirely up to date. We have great eoniidence in recommending this new work,
written on new lines, to our readers and the profession at large."—Law NoteSf
June, 1902.

%* All standard Law Works are kept in Stock, in law calf and other bindings.
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VENDORS AND PURCHASERS—(!o«««Me<f.

Turner's Duties of Solioitorto Clientas to Sales, Purchases, and
Mortgages of Land.—Second Edition. By W. L. Hacon, Esq.,

Baxrister-at-Law. Demy 8vo. 1893. 10»- 6<i.

Webster's Law Relating^to Particulars and Conditions of Sale

on a Sale of Land.—With. Appendix of Forma. Second Edition.

By W. E. Weestee, Esq., Baxrister-at-Law. Koyal Svo. 1896.

11. 5s.

" Tills is the Second Edition of a well arranged and useful book, and the use-

fIllness will not be impaired by the fact that the authority for each proposition

and the reference to such authority are cited in the text itself instead of being
relegated to a footnote."

—

Law Journal.

Webster's Conditions of Sale under the Land Transfer Acts,

1875 and 1897, Being a Supplement to above. Eoyal Svo.

1899. Net 2s.

WAR, DECLARATION OF.—Owen's Declaration of War.—

A

Survey of the Position of Belligerents and Neutrals, witli relative

considerations of Shipping and Marine Insurance during War. By
Douglas Owen, Esq., Barrister-at-Law. Demy 8vo. 1889. 1?. Is.

Owen's Maritime Warfare and Merchant Shipping,—A Summary
of the Rights of Capture at Sea. By DouOLAa Owen, Esq., Bar-
rister-at-Law. Demy Svo. 1S98. Net 2s.

Wl LLS,—Theobald's Concise Treatise on the Law of Wills.

—

Fifth Edition. By H. S. Theobau), Esq., one of His Majesty's
Counsel. Eoyal Svo. 1900. 11. V2s.

" Comprehensive though easy to use, and we advise all conveyancers to get a
copy of it without loss of time."

—

Law Journal.
*' Of great ability and value. It bears on every page traces of care and sound

judgment."

—

Solicitors^ Journal.

*' The work is, in our opinion, an excellent one, and of very great value, not
only as a work of reference, but also for those who can afford to give special time to
the study of the subject with which it deals."

—

Law Student^s Journal.

Weaver's Precedents of Wills.—A Collection of Concise Precedents

of Wills, with Introduction, Notes, and an Appendix of Statutes.

By Chaeles Weavee, B.A. Post 8vo. 1882. 6s.

WINDING UP.—Palmer's Company Precedents.—For use in rela-

tion to Companies subject to the Companies Acta. Part II.

Windlno-Up Foems and Pkaotioe. Arranged as follows :—Com-
pulsory Winding-XJp, Voluntary Winding-XJp, Winding-XJp under
Supervision, Arrangements and Compromises, with copious Notes,

and an Appendix of Acts and Rules. Eighth Edition. By Fbanois
Beaufoet Palmee, assisted by Feank Evans, Esqrs., Barristers-at-

Law. EoyaJ Svo. 1900. 11. lis.

*' Palmer's * Company Precedents ' is the book par exctUence for practitioners.
It is needless to recommend Mr. Palmer's book to the profession, for it

is already known and appreciated. We advise tho.^e who have any doubts to con-
sult it, and they wiU be in agreement with us."

—

Law Journal.

" Simply invaluable, not only to company lawyers, but to everybody con-
nected with companies."

—

Financial News.

WORKMEN'S COMPENSATION ACT.— Vide "Employers' Lia-
bility."

WRECK INQUIRIES,—Wlurton's Law and Practice relating to
Formal Investigations in the United Kingdom, British Posses-
sions and before Naval Courts into Shipping Casualties and
the Incompetency and Misconduct of Ships' Officers. With
an liitroduction. By Waltee Mxtbton, Solicitor to the Board of
Trade. Demy Svo. 1S84. U.i,,

WRONGS.—Addison, Ball, Bigelow, Pollock,— Fiife "Torts."
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PRBPARING FOR PUBLICATION.

Addison on Contracts.—A Treatise on the Law of Contract. Tenth
Edition. By Peeoivai, P. Keep and Willlim E. Gokdon, Esqrs.,
Barristers-at-Law. {Nearly readj/.)

Annual County Court Practice, 1903.—By his Hononr Judge
Smtlt, E.g., assisted by W. J. Beooks, Esq., Barrister-at-Law.
2 vols. Demy 8to.

•

[Nearly ready.)

Brickdale and Sheldon's Land Transfer Acts.—By C. EoBTEsotra
Beiczbale, Eegistrar at the Land Eegistry, and W. E. Sheldon,
Esqrs., Barristers-at-Law. Second Edition. {In preparation.)

Digest of Cases, Overruled, Approved, or otherwise specially
considered in the English Courts to the end of 1902. With
extracts from the Judgments dealing with the same. By W. A. G-.

Woods and J. Eitohie, Esqrs., Barristers-at-Law. Being a new
edition of " Dade and Lbhkakn's Digest." (In the press.)

Ellis's Trustee Act, 1893 : including a Guide for Trustees to Inyest-
ments.—By Aethue Lee Elus, Esq., Barrister-at-Law. Sixth
Edition. By L. W. Bybne, Esq., Barrister-at-Law. (In the press.)

English Reports.—A complete Ee-issue of all the Decisions prior to

1866 in about 150 Volumes. Third Series. Chancery. 125 Vols, in

about 25. (Vol. II. in the press.)

Fry's Treatise on the Specific Performance of Contracts.—By
the Eight Hon. Sir Edwaed Eet. Eourth Edition. By W. D.
Eawlins, Esq., E.G. (In the press.)

Harman's Finance Acts, so far as they relate to the Death Duties.

—With an Introduction and Notes, and an Appendix of Forms. By
J. E. Hakman, Esq., Barrister-at-Law. Second Edition.

(In the press.)

Hart's Law relating to Auctioneers.—By Hebee Habi, Esq., LL.D.,
Barrister-at-Law. Second Edition. (In the press.)

Hough's County Court Costs.—A Handy Guide to County Court
Costs. Third Edition. By A. Pbect Houan, Accountant, and
Alfeed H. Jackson, Solicitor. (In preparation.)

Hume-Williams and Macklin's Taking of Evidence on Commis-
sion.—By W. E. HuME-WiiiiAMS, Esq., E.G., and A. Eomeb
Macexin, Esq., Barrister-at-Law. Second Edition. (Nearly ready.)

Macdonell's Law of Master and Servant,—Second Edition. By John
Macdonell, Esq., a Master of the Supreme Court, and Edwabd A.
Mitchell Innes, Esq., Barrister-at-Law. (In preparation.)

Mather's Compendium of Sheriff and Execution Law.—A Com-
pendium of Sheriff and Execution Law. By Philip E. Mathee,
Esq., Solicitor. Second Edition. (Nearly ready.)

Odgers' Principles of Pleading, Practice and Procedure in Civil
Actions.—Eifth Edition. By W. Blaee Odqbbs, LL.D., E.G.

(Nearly ready.)

Pritchard's Quarter Sessions.—Second Edition. By V. Geaham
MiLWAED and Joseph B. Matthews, Esqrs., Barristers-at-Law.

(In preparation.)

Roscoe's Admiralty Practice.—Third Edition. By E. S. Eoscoe,
Assistant Eegistrar, Admiralty Court, and T. Lambeet Meaes,
Esqrs., Barrister-at-Law. (Nearly ready.)

Stroud's Judicial Dictionary of Words and Phrases Judicially
Interpreted.—Second Edition. By F. Sieoud, Esq., Barrister-at-
Law. In 3 Vols. Eoyal Sto. (In the press.)

Sutton's Tramways Acts.—Third Edition, including the Light Eail-
ways Acts. By Geoeqe S. Eobebison, Esq. , Barrister-at-Law.

(In preparation.)
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Prideanx's Precedents in Conveyancing.—With Disserta-
tions on its La-wand Practice. Mighteenth Edition. By JOHN WHITCOMBB and
B. L. CHEERY, Barristers-at-Law. Two Vols.' Moi/al Sm. 1900. Price 31. 10s. ehth.

" * Piideaux ' is the best work on Conveyandng,"

—

Law Journal.

Hood & Challis' Conveyancing, Settled Land and Trustee
Acts, and other recent Acts affecting Conveyancing. "With Commentaries. Sixth
Edition. ByPEECT F. WHEELEE, assisted by J. I. STIELING, Barristers-at-Law.
Boyal Svo. 1901. Frice 20s. cloth.

" We are thoroughly satisfied -with this new edition, and we heartily recommend it. . . , We have
nothing hut unquahiied praise to award to this edition."

—

Law Students' Jijumal, December, 1901.

Pollock's Principles of Contract.—A Treatise on the
General Principles concerning the Validity of Agreements in the Law of England.
Seventh Edition. By Sir Ji'EEDERICK; POLLOCK, Bart., Barrister-at-Law.
Demy 8vo. 1902. Frice 28s. cloth.

Pollock's Law of Torts : A Treatise on the Principles of
Obligations arising from Civil Wrongs in the Common Law. Sixth Edition. By Sir

EEEDEEICK POLLOCK, Bart., Barrister-at-Law. BemySvo. 1901. Frieeibs.cl.

Pollock's Digest of the Law of Partnership.—Seventh
Edition. With an Appendix of Forms. By Sib'PEEDEEICK POLLOCK, Bart.,

Barrister-at-Law. JJetny tivo. 1900. Frice Ida. cloth.

Wurtzburg's Law relating to Building Societies, with
Appendices containing the Statutes, Eegidations, Act of Sederunt, Forms of Annual
Account and Statement, and Precedents of Rules and Assurances. Fourth Edition.
By E. A. WXTBTZBURG, Barrister-at-Law. Demy Sto. 1902. Frice 16s. cloth.

" A carefully arranged and carefully written book."

—

Law Times.

Chitty's Statutes, 1895—1901, Consolidated.—With Index.
By J. M. LELY, Barrister-at-Law. In One Vol. Royal Svo. 1902. Frice 11. Is. cloth.

The Modern Lawyer's Office.—Being suggestions for
Improvements in the Organization of Law Offices, and for the adoption of certain
American appliances and business methods. By a Solicitor of the Supreme Court.
Foyal Vlmo. 1902. Frice 6s. cloth.

Redman's Law of Landlord and Tenant.—Including the
Practice in Ejectment, with an Appendix containing the Agricultural Holdings Acts
and the Orders and Rules thereunder annotated. Fifth Edition. By JOSEPH H.
REDMAN, Barrister-at-Law. Demy 8»o. 1901. Price 25s. cloth.

** Has long been familiar as a concise and conveniently arranged book on Landlord and Tenant. . ,

.

There can be no doubt as to the painstaking industry which has been devoted to maiing the work
complete."

—

Solicitors' Journal.

Spencer's Agricultural Holdings (England) Acts, 1883

—

1900, with Explanatory Notes and General Forms ; also the Board of Agriculture
and County Court Rules and Forms, together with the Allotments and Cottage
Gardens Compensation for Crops Act, 1887.

—

Second Edition. By ATJBRET J.
SPENCER, Barrister-at-Law. Demy 8vo. 1901. Frice Is. Qd. cloth.

Freeth's Estate Duty.—The Acts relating to the Estate
Duty and other Death Duties ; an Appendix containing the Rules regulating Pro-
ceemngs in England, Scotland, and Ireland in Appeals under the Acts, and a List of
the Estate Duty Forms, with copies of some which are only issued on special appli-
cation. Third Edition. By EVELYN FEEETH, Eegistrar of Estate Duties for
Ireland. Demy 8vo. 1901. Frice 12s. dd. cloth.

Strahan's General View of the Law of Property.—Third
Edition. By J. A. STEAHAN, assisted by J. SINCLAIR BAXTEE, Barristers-
at-Law. Demy 8vo. 1901. Frice 12s. 6d. cloth.

Arnould on the Law of Marine Insvadiace.—Seventh Edit.
By EDWARD LOUIS DE HART and R. I; SIMEY, Barristers-at-Law. Two
Vols. Soyat Svo. 1901. Frice SI. 3s. cloth.

Brooke's Treatise on the Office and Practice of a Notary
of England.—With a full Collection of Precedents. Sixth Edition. By JAMES
CRANSTOUN, Barrister-at-Law. Demy Svo. 1901. Price 25s. cloth.

Wright's Law of Principal and Agent.—Second Edition.
By E. BLACKWOOD WRIGHT, Barrister-at-Law. Demy 8fo. 1901. Price

' 18s. cloth. tt






